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(A) Who may be a Bankrupt, 


J the /. 13 Eli. 7. if any pęrſqn, uſing a trade, or ſeeking a 
living by buying and ſellinpy become bankrupt, the lord chan- 
cellor, on complaint, Sc. ſhall, by commiſſion aſſign ſuch, c. who 
at diſcretion may take order with the hody, lands, and goods of the 
offender for ſatisfaction of his creditors, rate. ànd rate-hke, We. 

By the ſtatutes 13 Eliz. 7. 1 Fac, 15. and 21 Fac. 19. a bankrupt 
may be, every one, who uſes the trade of merchandiſe, or ſeeks his 
or her trade of living, by buying and ſelling. | 

[Whether a man be a trader within the ſeveral ſtatutes againſt 
bankrupts, is a queſtion, not of fa, but of law upon the Fact. 
Cowp. 752.] | | 

(Drawing and re-drawing bills of exchange may, or may not 
_ to a trade in merchandiſe; but it depends on circumſtances. 
bid. 75 1. | | | 

[A perſon in the county drawing on his banker in London, for the 
purpoſe of diſcharging a particular debt, and directing him to re- 
draw on him for the ſame amount, does not ſubject himſelf thereby 
to the bankrupt laws. Id. ibid.) | | | 

Nor, will merely drawing bills on a perſon's own account, and 
borrowing accommodation notes, in licu of his own, to- the ſame 
amount, make him an object of theſe laws. . 1d. 745. | 

[But where two perſous, who have large ſums of other people's 
monies in their hands, are in a courſe of drawing and re-drawing on 
each other for the amount of ſuch ſums, that is a trafficking in ex- 
change, tho' no commiſſion be allowed on either fide, and tho” a 
loſs may accrue to the party, for the intention was viſibly to make a 
profit of ſuch exchange, I Atkyns, 128. Comp. 751-] 

[A clergyman may be a bankrupt. Semb. ex parte Meymot, M. 
1747, 1 Athyns, 196.] | | | 
A perſon may act as a banker, (conſequently be a bankrupt,) tho 
0 does +y keep an open ſhop. Ex parte Wilſon, M. 1752, 1 Ar- 

5, 218. | | 
aA public officer, as an exciſeman, if he trades, Higbmore v. Mel. 
toy, M. 1737, 1 Athyns, 206.] | 

[A pawnbroker, under ff. 5 G. 2. Bid. 

Tho! it be a very inferior trade, if he gets his living by it. 

Brewer. | | 

Dyer. 2 Cro. 585. | | ; 

Vol. II. B  [Artificers 
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[ Artificers whoſe living is ſubſtantially gotten by mechanical la- 
bour, with a mixture of buying and ſelling ; as, a butcher. Dally v. 
Smith, H. 8 G. 3. 4 B. M. 2148. 

[It depends on the proportion of their trade in the different capa- 
cities. D. per MWilmot, C. J. Buſcall v. Hogg, M. 11 G. 3. 3 Will.” 
146.J. 

Tho he does not ſell the ſame wares which he buys, but converts 
them to ſaleable commodities, aud then ſells. , 
As, a ſhoemaker. R. Cro. Car. 31. Cro. El. 268. Skin. 292. 

An ironmonger, lockſmith. 

A ſaleſman. | 

A clothier, who buys wool, and converts it to cloths. 

A tanner, and baker. 3 Mod. 33c. | | 

[Whether a vintner as ſuch can be a bankrupt, has not been 
determined. Per Ld. Mangſield, 4 Bur. 2066, but it ſeems in 
analogy to the caſe of victuallers and innholders. (Vid. B.) he 
cannot.) ; | 

[But it has been ruled that if he fel] as a wine merchant he may, 
Vide 1 Brown's Ch. Rep. 178.] | | 

Tho' he has left off his trade for ſome time, if he abſconds, We. 
for debts contracted during his trade. Adu. 1 Sid. 411. Semb. 
1 Lev. 1). K. Pal. 325. | | : 

Or, for debts contracted in his trade, tho? newly fecured after his 
leaving off his trade. | 2 | 

Or, if he leaves off his trade, but puts his ſtock into the hands 
of another, with whom he is partner in gain and Jols. R. Pal. 325. 

Or, if he has effects of his trade in his hands, and upon credit 
of them contracts debts, tho' he does not buy more goods. X. 
1 Vent. 166. | 

So, a feme-covert merchant may be a bankrupt. [Ex parte Car- 
rington, M. 1739, 1 Atkyns, 206. Lavie v. Philips, M. 6 G. 3. 
3 B. M. 1176.] \ 

By the ,. 21 Jac. 19. an alien, or deniſen, may be a bankrupt as 
well as a ſubject. 

By the I. 21 Fac. 19. a ſerivener, recciving others* money, or 
eſtates into his truſt, or cuſtody. | 
[It is doubtful whether the clauſe of 21 J. 1. whereby a 
- fcrivener may be a bankrupt, is not repealed by 10 Ar. c. 15. ; but 
a ſcrivener is implied in the clauſe of 5 G. 2. c. 30. relating to ban- 
kers, brokers, and factors, and may certainly be a bankrupt. Ex 
parte Burchal, H. 1742, 1 Atkyns, 141. 

So, a ſubje who travels, and in a foreign rcalm trades hither. R. 
1 Sal. 110. | 

So, a man who trades in Ireland, and ſometimes in England. 
2 Ver. 162. i | | : 

Ju. If only beyond fea? 2 Ver. 162. 

[If a perſon carries on trade in a kingdom belonging to the crown 
of Great Britain, where the bankrupt acts are not adopted, (as 1re- 
land,) and comes over here, a commiſſion may be taken out if he has 
contracted debts here. Ex parte Williamſon, H. 1750, 1 Atkyns, 82. 
Coup. 398.] | 
[A perſon who has dealt merely in running and ſmuggling goods, 
ehough it is an offence, and contrary to an act of parliament, is ſtill 

| a tradcr 
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a trader within the meaning of the bankrupt ſtatutes, and as ſuch 
liable to a commiſſion. 1 Atk, 196.] 5 
[A perſon reſiding in India and trading there, and in the courſe of 
that trading drawing bills upon England for the value of other bills 
ſent thither, upon which he got a profit by the exchange, and in the 
courſe of that ſort of dealing contracting debts in England, is a trader 
wichin the meaning of the bankrupt laws, and a commiſhon of bank- 
rupt may iſſue upon an act of bankruptcy committed by him in Eng- 
land after he had quitted India. Ingliſs v. Grant, B. R. H. 34 Geo. 3. 


5 T. R. 530] IN 
(B) Who not. 


BUT a man cannot be a bankrupt by buying and ſelling, if his 
principal means of living be not gained by it: and therefore, a 
farmer, tho' he buys beaſts, Cc. and afterwards ſells them, cannot 
be a bankrupt; for his principal means of living is by his labour, 
and not by his buying and ſelling. Cyo. Car. 579. By the f. 5 Ann. 
32. Per Holt, 1 Sal. 110. Per ta F. 2 Md. Ca. 48. [Cowp. 750.] 

[If a maa exerciſe a manufacture from the produce of his own 
land, as a neceſſary or uſual mode of enjrying that produce, and bringing 
it advantageouſly ts market, he ſhall not be conſidered as a tradzr, tho 
he buy the neceſſary ingredients and materials to fit it for market. 
Per Ld. Mansfield, 1 Term. Rep. 38.) 

[As, where a farmer makes cheeſe on his own land, and buys run- 
net and ſalt. Id. ibid.] | 

[Or, makes his own apples into cyder, tho' there be an expenc2 
attending the operation, and many things be neceſſary to be bought, 
and ſome mixture. Id. ibid.] | ; 

[So, in the caſe of a proprietor of alum vorks, where the opera- 
tion tho' complex is neceſſary to bring the produce of the land to 
market. Id. ibid. and 1 Brown's Ch. Rep. 174. 176.] | 
Io, in that of the proprie:or of a coal mine, or of a man who 
buys a coal mine, (without limitation of time or term, yielding rent 
and a quantity of coals yearly, and power of re-entry for non-pay- 
ment,) works it and ſells the coals. 2 Wi. 169.] | 
[So, where a man makes bricks only for his own uſe, or having a 
ſmall ſurplus, ſells it to a friend. 1 Brewwn's Ch. Rep. 173. 1 Term 
Rep. 39.] | | | 

[But where the produce of the land is mere'y the raw material of a 
manufacture, and uſed as ſuch, and not according to the uſual mode of 
enjoying the land; in ſhort, where the produce of the land is an inſig ni- 
feant article, in compariſon of the whole expence of the manufacture, 
there a man is to be conſidered as a trader. id.] | 

[As, where a farmer took earth from the waſte, for which he af- 
terwards paid a conſideration, and ſold the bricks to all who came for 
them. 1 Brown's Ch, Rep. 173. 

[So, where a man takes a field for the purpoſe of making bricks 
for ſale, and makes and ſells them accordingly. 1 Term Rep. 39-] 
0 he holds a farm along with the brick ground. Semb, 1d. 


[So, a farmer renting 300 l. per annum, planting divers acres ane 
nually with potatoes, and ſelling them for gain, if he alſo buys 
B2 | great 
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great quantities of potatoes, hires warehouſes for them, and ſells 
them in ſeveral markets, may be a bankrupt. Mayo v. Archer, P. 
8 G. Str. 513] | | 
[So, if he buy and ſell horſes with a view to make a profit by 
them independently of his farm, tho' the inſtances be few. 1 Term 
Rad. £391 ---- | | 
3 huſbandman, or labourer. Cro. Car. 31. 
Nor, an innholder. R. per three J. Berkly cont. Cro. Car. 549. 
R. 3 Mod. 3 29. 3 Lev. 30g. Jon. 437. Carth. 150. 1 Sal. 10g. 
Skin. 291. Sho. 96. 269. [quatenus innholder. 4 Bur. 2064.] | 
[But an innkeeper who fells liquor out of the houſe to all cuſ- 
tomers applying for it, may, however inconſiderable the extent of 
ſuch dealing and the profits ariſing from it may be. 1 Term Rep. 
2.] 
| Nor, a viaualler. Saunderſon v. Rowles, P. 7 G. 3. 4 B. A. 
2064. Perkin v. Proctor, T. 8 G. 3. 2 il. 382. 
Nor, the maſter of a boarding-ſchool. 3 Mod. 330. 
Nor, a gun- founder; for he works for the ſervice of the army. 
Skin. 292. | | 
Nor, by the ft. 5 Ann. 22. a grazier or drover. [Mills v. Hughes, 
C. P. M. 19 Geo. 2. Wiles, 588.) Cont. before. Fon. 30.4. | 
So, a man who lives by buying only, and not ſelling, cannot be a 
bankrupt. 
Or, by ſelling only. | 
50, if a man has a particular employment, in which he buys and 
| ſells, he cannot be a bankrupt, unleſs it be a general trade: as, if a 
man purchaſe and ſell lands. | 
| If he victuals the navy. R. 1 Vent. 270. D. 1 Sal. 110. 
| - If he be a butler, ſ\-ward to the king, inns of court, &c. Shin. 
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| * farmer of the cuſtoms, exciſe, &c. or by the ff. 5 Ann. 22. the 
| receiver general of the taxes. 5 | 
Tho' he buys ſeveral things by this means, and ſells the ſurplus, 
| or part of them again. I Vent. 270. 5 
| So, a trader eannot be a bankrupt for debts contracted after he 
| | has left off his trade. R. 1 Sid. 411. 
1  Tho' he after ward becomes a trader again. 1 Sid. 411. 1 Lev. 17. 
[| Tho' after leaving off his trade, he ſells his old ſtock. R. 1 Sid. 
| 411. 1 Vent. 29. | | | 
„ i [But a debt contracted before the party entered into trade may 
0 be the ground of a petition for a commiſſion of bankruptcy. Dong. 
| .295.] Os | | 
[The executor of a trader who only diſpoſes of his teſtator's 
ſtock, or buys wines only to fine teſtator's ſtock, is not a trader, or 
liable to commiſſion of bankrupt. Ex parte Nutt, T. 1743, 1 A.- 
kyns, 102. ] 5 | | 
By the f. 14 Car. 2. 24. none ſhall be a bankrupt for his ſtock in 
the Eaſt-· India or Guinea Company, or fiſhing trade, or for ſelling his 
_ dividend received therein in goods, c. 
And by the f. 9 & 10]. 3.44. no member of the Zaft-India 
Company, in reſpect of his ſtock therein only. 
So, if a man has a part in a ſhip; it does not, make him a bank- 


rupt, unleſs he freights it. 1 Sid. 411. 1 Vent. 29. 
e * 
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Or, if he freights it, when he does nat get ſo much as is due 
upon the bottom for repairs. R. 1 Sid. 411. 1 Vent. 29. 

If a man commits an act of bankruptcy, and afterwards pays, 
or compounds with all his creditors, he will be a new man. X. 


1 Sal. 110. | - 
[An infant. Ex parte Sydebetham, - # 1742, 1 Atkyns, 146.] 


(C) AQ of Bankruptcy. 
(C 1.) What ſhall be. 


(C 1.) Concealment [ A Trader may be a bankrupt tho? ſolvent, 
of himſelf.] and inſolvent without being a bankrupt. 
Doug. 92.] „ 5 0 

By the J. 13 El. 7. and 1 Fac. 15. if any, &c. depart the realm 
of intent to defraud his creditors being ſubjects, or for the ſame in- 
tent begin to keep his houſe, or otherwiſe abſent hamſelf ; or depart 
from his dwelling-houſe, or take ſanctuary, whereby a creditor, be- 
ing a ſubject, may be defeated or delayed of his juſt debt, he ſhall be 
adjudged a bankrupt. „ | | 

And if he has no conſtant dwelling, if he abſents himſelf from 
his uſual abode. : £5 

If a miller keep himſelf within his mill. 

A churchwarden within the church. WES 

And therefore, if a man abſent himſelf from his houſe, or abode, 
for debt; | | 3 | 

Or, abſcond within his houſe for a day, or an hour, with deſign 
to defraud or delay his creditors. R. Pal. 325. | 

[If a man ride out, returns in the evening, before which a bailiff 
had been to arreſt him, next morning he tells him he went out to 
gain the term of plaintiff, but will now give bail on a new writ, 
which he does; it is an act of bankruptcy under 1 Fac. 15. Maylin 
v. Eylae, T. 26. 2. Str. 809.] FE: 

[If a mau is arreſted, and the bailiff takes his word to put in bail, 
and he keeps at home to avoid the conſequences, it is an act of bank- 
ruptcy. Barnes, 160.] | 

Or, denies himſelf, when he knows that a creditor comes for his 
debt; he will be a bankrupt. | 

Or, upon notice of proceſs, or execution againſt him for debt. 

a 1 proceſs out of Chancery, upon a decree for payment of a 
edt, 88 | 

Tho" the concealment of ' himſelf be only for a little time. Pal, 
325. IX | 
Or, he be ſued only as ſurety for another. Pal. 325. 

Otherwiſe, if he abſent himſelf, or abſcond for. other cauſe than 
to defraud or delay creditors: as, if it be to avoid an arreſt upon an 
excammunitato capiendo. 

Or, to avoid the ſervice of proceſs to enforce a decree in Chancery. 

[Or, to avoid an attachment on an award, for non-delivery of geods 
purſuant to the award, it is not an act of bankruptcy, for it is not a 
debt, but a duty only, and ſo not within the act 1 Jace c. 15. Ling- 
word v. Eade, H. 1747, 1 Athyns, 196.] = 

So, if he abſconds ſometimes ſor debt, but afterwards 70 
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publickly and openly for the moſt part, in his ſhop, and upon the ex- 
change. Semb. Cro. El. 13. | f | 
[Denying himſelf to a creditor at eleven o'clock at night is not an 


act of bankruptcy. Ex parte Hall, M. 1753, 1 Atkyns, 201.) 


So, if he abſconds, and afterwards goes beyond ſea and trades; for 
this is evidence that his firſt concealment was not to avoid creditors. 
1 Sal. 110. | 

[But it ſeems that ſuch abſconding, if attended by a miſrepreſent- 


ation to a creditor by the party's deſire is an act of bankruptcy. Vid. 


Cowp. 446. ] 

So, a merchant going to his eſtate in Barbadves, with the know- 
ledge of his creditors, and ſeeing them daily, and afterwards remit- 
ting money to them, ſhall not be a bankrupt five years afterwards, be- 
cauſe a ſervant proves he was denicd to one or two of thoſe creditors. 
Ex parte Gulſton, 1 Athyns, 193 and 139.) | 

Yet if he trades de novo after a manifeſt act of bankruptcy, this 
does not purge his bankruptcy. [18a/k. 119.] 

[In order to conſtitute an act of bankruptcy, the debtor muft be 
denied to a cr-ditor, with intent to defraud and hinder that creditor ; 
« keeping bouſe” with that intent is not alone ſufficient, Garret v. 
Monk, E. 3 G. 3. 5 T. R. 575) 

[In order to conſtitute an act of bankruptcy by a trader in depart- 
ing from his dwelling-houſe, it is not alone ſufficient that a cre- 
ditor ſhould be thereby delayed, but the departure muſt alſo have 
been with that intent. Foroler v. Padget, B. R. H. 38 G. 3. 7 T. R. 
5 og. | 
? [Uhe word & or” in the ſtatute of the 1 Fac. 1. c. 15. muſt be 
read “ and.” Bid.) 

It is not ſufficient, in order to conſtitute an act of bankruptcy, 
that a ſheriſſ's officer, who comes to levy a fferi facias on a trader's 
teſiects, is refuſed admittance after the trader has left his houſe, an 
actual delay and an intent to delay are both neceſſary. Barnard v. 


Vaughan, B. R. H. 39 Geo. 3. 8 T. R. 149.] 


(C 2.) Fraudulent arręſt, &c.] So, by the ff. 13 EI. 7. and 
1 Jac. 15. if any, Oc. ſuffer himſelf wilfully to be arreſted for 
money not due, for goods, or other juſt cauſe, or ſuffer himſelf to 
be arreſted, or yield himſelf to priſon, of intent to defraud or hinder 
creditors, he ſhall be adjudged a bankrupt. 

So, by the . 1 Fac. 15. if any fraudulently procure himſelf to be 
— or his goods, money, or chattels, to be attached, or ſequeſ- 
tred. 
And therefore, if he become a priſoner in the Fleet or Marſhalſea, 
he will be a bankrupt, | | 

So, if he cauſed a voluntary or feigned action to be commenced 


againſt him. 


But he is not a bankrupt if his goods are attached, or ſequeſtred 
without his procurement: as, upon an attachment out of a court for 
his default, or lachcs. | 


So, if A. has à rectory improptiate, and the tythes are ſequeſtred 


for not repairing the chancel. 


Hut a fraudulent julgment and execution, tho? void againſt cre- 
ditors, is not in itlelf an act of bankruptcy, Coup. 4270 
| . 
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{C z.) Continuance in priſam.] So, by the Pf. 1 Jar. 15. if any, ar- 
reſted for debt, ſhall after the arreſt lie in priſon ſix months, (or by 


the ff. 21 Fac. 19. two months,) or more, upon that or any other 


arreſt, or detention in priſon for debt, he ſhall be adjudged a bankrupt. 
Tho! the debt be of what value ſoever, for which he ſhall be ar- 
reſted. | | 
Tho' bail be given at firſt, and he lies in priſon afterwards, but not 
immediately upon the arreſt, Ray. 481. 1 Sal. log. 

Where a debtor gives bail on an arreſt, and afterwards ſurrenders 
himſelf in diſcharge of his bail, and then lies in priſon two months, 
he becomes a bankrupt from the time of his going to priſon, not from 
the time of his arreſt. Tribe v. Webber, C. P. E. 17 G. 2. Willer, 
ae h 

But the arreſt muſt be lawful; and therefore, if he be arreſted by 
an executor before probate, it does not make him a bankrupt. R. 
3 Lev. 58. 1 Vent. 370. 2 

[If A. pays B. part of conſideration- money for the equity of re- 
demption of his eſtate, and B. refuſes to proceed, A. arreſts him, 
and B. lies two months in priſon; this is not foundation for a com- 
miſſion, for no action at law could in ſtrictneſs be maintained, 
but a bill for performance. Ex parte Hylliard, T., 1751, 1 Athyns, 


147-] 


(C 4.) Fraudulent outlawry.) So, by the fl. 13 El. 7. and 1 Jace 
15. if any, Sc. ſhall ſuffer himſelf to be outlawed. 8 
But an outlawry in Ireland does not make one a bankrupt. 
Nor, outlawry here, unleſs it be with intent to defraud creditors, 
Sem. 1 Lev. 13. | 
Or, if it be reverſed before the commiſſion iſſues. 
Or, reverſed, for default of proclamations after the commiſhon. 


( 5.) Non-payment, & c. after ſuit.] So, by the ff. 21 Fac. 19. 
if any, &c. being indebted to any perſon or perſons in 1001. or more, 
thall not pay or compound for the ſame in fix months after it ſhall 
grow due, and he be arreſted for the ſame; or in ſix months after an 
original ſued for the ſame debt, and notice of it given to him, or left 
in writing at his dwelling-houſe or laſt place of abode, he ſhall be a 
bankrupt. 

Tho' he be arreſted by proceſs out of the Excheguer, and the ſuit be 
not by original. 

But by the ff. 10 Ann. 15. this deſcription of a bankrupt after 
20 April 1712, is void and repealed; provided, no act, ſale, or diſ- 
potition of any bankrupt's eltate upon the ſaid deſcription, by force 
of a commiſſion before the ſaid 20 April, ſhall be avoided. 


_ (C6.) Eſcape, or covinous bail.] So, by the Pt. 21 Fac. 19. if any, 
Dc. being arreſted for 100/. or more of juſt debt, ſhall after ſuch 
arreſt eſcape out of priſon, or procure his enlargement by putting in 
common or hired bail. | | 


But now, by the /. 10 Ann. 15. every act which relates to the 


deſcription of a bankrupt by procuring his enlargement by common 


and hired bail, is repealed from the 20 April 1712; provided, not 
to avoid any ad, ſale, or diſpoſition, Sc. on a commiſſion taken out 


before, TS, (C 7.) 
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(C 7.) Protection, or bill for delay.) So, by the /. 21 Fac. 19. if 
any, Oc. by himſelf or others, with his procurement, obtain any 

protection, unleſs a perſon lawfully protected by the privilege of par- 
hament. 
Or, ſhall prefer to the king, or any of the king's courts, any peti- 
tion or bill againſt any of his creditors, to enforce them to accept 
leſs than the juſt and principal debt, or to procure a longer day of pay- 
ment than was given by the original contract, he ſhall be adjudged a 
bankrupt. $28" 5 

But if the creditors, upon requeſt, enlarge the time for payment, 
it does not make him a bankrupt. | 

So, if any one be protected as the king's ſervant. R. Skin. 21. 


(C 8.) Fraudulent conveyance.) So, by the f. 1 Fac. 15. if any, 
Ec. ſhall make or cauſe to be made any fraudulent grant, or convey- 
ance of his lands or goods, whereby creditors, being ſubjects, may 
be defeated or delayed, he ſhall be judged a bankrupt. 

And therefore, if he makes a grant, or conveyance fraudulent 
within the ff. 13 El. or the ff. 27 El. it makes him a bankrupt. Vide 
what conveyances are fraudulent within theſe ſtatutes, Cavin, (B 2, 
Oc.) $ | | | 

[If a trader executes conveyance of his whole ſubſtance to a par- 
ticular creditor, tho! by way of ſecurity, and for a valuable conſi- 
deration, but does not deliver poſſeſſion till he reſolves to commit an 
act of bankruptcy, it is: fraudulent and an act of bankruptcy. Worſley 
v. Demattos, H. 31 G. 2. 1 B. M. 467. Wilſon v. Day, T. 32 
& 33 G. 2. 2 B. M. 827.) | 5 

[If he conveys and delivers poſſeſſion of all to one creditor, juſt 

before he commits an act of bankruptcy, it is fraudulent. id. 


Doug. 87.] | 
| 7 tho' ſuch aſſignment is only of one third of his ſtock. 
| | id.] | 


[Or, even if he colourably reſerves a part. R. per Hardwicke C. 
in Gayner's Caſe, 1 Burr. 477.) 

And if he makes a fraudulent grant, Cc. he will be a bankrupt, 
though he afterwards appears publickly upon the exchange, Cc. 
Semb. cont. Hutt. 42. | | 

[So, where a trader being ſolvent at the time, and continuing 
ſo for three years after, made a conveyance of all his goods, chat- 
| tels, and perſonal eſtate, to ſecure a ſum of money borrowed ;z this 
4 was held to be an act of bankruptcy by the court of B. R., tho' the 
chancellor thought otherwiſe. 1 Brown's Ch. Rep. 99. B. R. Hil. 
24 Geo. 3. Doug. 89.) | 

[So, an aſſignment, by deed, of a leaſe, part of a bankrupt's eſtate, in 
contemplation of an act of bankruptcy, is itſelf an act of bank- 
ruptey. Dong. 86.] | 

[And a parole aſſignment of only part of a trader's ſtock, in con- 
templation of an act of bankruptcy, tho' no act of bankruptcy, is 
void againſt creditors, Bid. 87.] 5 

[If a trader execute a 5/ of ſale of all his ſtock and effects, to 
77 certain creditort, the overplus, if any, to be accounted for to 

imſelf, this is an act of bankruptcy. Dong. 295.) | 
hut thoſe who are privies, and aſlent to a deed of aſſignment by 

| a debtor, 


r w 0 —<*, 7 3 3 
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4 4 ebtor, cannot ſet it up as an act of bankruptcy. 2 Term Rep. a 
my agnment of all his efeRs in truſt for creditors, in certain 
proportions, executed by a perſon while reſident in India, is not an 


act of bankruptcy. Ingliſs v. Grant, B. R. H. 34 Geo. 3. 5 T. R. 


0. | 

Nicicher is ſuch aſſignment fraudulent and void in itſelf, being in- 
tended honeſtly at the time, and aſſented to by the generality of the 
creditors. Bid. | | | : 

CA. having contracted with a canal company to build locks and 
bridges on the canal as their engineer, purchaſed timber and other ma- 
terials for the purpoſe, which were laid on the company's premiſes on 
the banks of the canal; and on the company's advancing money to 
him, they took a bill of fale of theſe goods, and a ſymbolical deli- 
very of them by a halfpenny. Afterwards the company took out 
execution upon a judgment confeſſed by A., and the ſheriff ſeized 
theſe goods, and A. became a bankrupt. It was holden that A. had 
not ſuch a poſſeſſion of the goods as would enable his aſhgnees to take 
them within the ſtatute 21 P. c. 19. / 11. for the beſt delivery 
was made that the nature of the goods would admit of, they bein 
before on the 1 premiſes. And it was holden, that this bill 
of ſale was no act of bankruptcy in 4. Manton v. Moore, B. R. 
M. 37 G. 3. 7 T. R. 67. + | 

[lf partners by deed aſſign all their partnerſhip effects, Te to truſ- 
tees for the benefit of their creditors, and ſome of the ſeparate cre- 


ditors of one partner do not aſſent to it, the aſſignment is fraudulent 
and void. Eckbardt v. Wilſm, B. R. H. 39 Geo. 3. 8 Z. K. 140.] 


(C 9.) To what Time it ſhall relate. 


If a man becomes bankrupt by continuance in priſon for twa 
months after an arreſt, or for not compounding within ſix months, or 
by a diſcharge upon common or hired bail, by the ,. 21 Jac. 19. he 
| Nall be adjudged a bankrupt from the time of his firſt arrelt. 

Ulf the act of bankruptcy is lying two months in gaol, he is bank- 
rupt from the firſt day by relation, fo as to ſet aſide all intermediate 

tranſactions. Barnwell v. Ward, H. 1744, 1 Atkyns, 260. Coppens 

dale v. Bridgen, B. R. T. 32 C33 G. 2. 2 Burr. 814. 

- [And to veſt the property in the aſſignees from that time. 2 Term 

. 141.) . | | 

[Therefore the aſſignees may maintain an action for money had 
and received againſt a perſon, who, having notice that a commiſſion 
would be iſſued againſt the bankrupt, ſold his goods, and paid him 
the produce before the expiration of the two months. Id. ibid. 

So, if after an arreſt, he eſeapes. 98 WES 

If upon an arreſt he gives bail, and afterwards is arreſted by an- 
other, and continues in priſon two months, he ſhall be a bankrupt 
from the firſt arreſt. Per Holt, 1 Sal. 111. | 

So, if upon an arreſt he gives bail, and afterwards ſurrenders him- 
if in diſcharge of his bail. Semb. per Holt, 1 Sal. 111. Vide 
anfra, | 1 | 

(If a man is arreſted in Kent, and afterwards brought up to be 
turne, over, and on the road to the judge's chamber is pe 

lis 
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his requeſt, to call at his attorney's in London, and thence is carried 
to the judge's chamber, bailed, z»/fantly there ſurrendred by his bail 
in diſcharge, and in/antly committed, and lies two months, he is 
bankrupt from the firſt arreſt. Tho' on a fair and ſubſtantial bailing, 
only from the ſurrender. Ref v. Green, H. 31 G. 2. 1 B. M. 437.] 

[But ſuch being out of cuſtody in London, is not an eſcape to make 
him bankrupt. Bid. | 

If a bankrupt gives away his goods, Cc. after the commiſſion iſ- 
ſues, it will be void. R. 2 Co. 26. a. Vide poſt. (D 16.) | 

Tho! it be for ſatisfaction of a juſt debt. R. 2 Co. 26. a2. 

So, if he makes a gift to a creditor, or a diſpoſition of his goods, 
Nc. after an act of bankruptcy committed, and before a commiſſion 
granted, the gift, or diſpoſition will be void; for by the f. 13 El. 7. 
the bargain and ſale by the commiſſioners, &c. ſhall be good againſt 
the offender, his wife, heirs, &c. and all claiming under him by any 
aQ after he firſt became a bankrupt. 2 Co. 26. 

But if a man upon an arreſt gives bail, and afterwards ſurrenders 
himſelf in diſcharge of his bail, he ſhall not be a bankrupt from the 
firſt arreſt ; for the ſtatute ſhall be intended only where he continues 
in priſon upon the arreſt, R. 1 Sal. 109. Adm. 3 Lev. 58. 1 Vent. 
370. Semb. cont. per Holt, 1 Sal. 111. R. acc. 2 Sho. 263. Ray. 
479. R. 2 Sho. 512. 525. But per Sho. there dub. per two J. North 
cont. Skin. 22. R. per totam curiam four F. 2 Skin. 270. | 

[Where an act is a clear unequivocal act of bankruptcy, it cannot 
be explained by any ſubſequent circumſtances. 2 Term Rep. 59. 

Therefore where A. was denied in the morning, by expreſs orders, 
to the holder of a bill which was due, it was a complete act of bank- 
ruptcy ; and could not be purged by his afterwards paying the bill 
in the ſame day before five o'clock, tho' by the cuſtom of London 
the payer of a bill has the whole day on which it becomes due till five 
o'clock to diſcharge it. 1d. ibid.] | 

[But where the act is in itſelf doubtful it may be explained. 1d. 
ibid.] ; | | 


(D) Commiſſion. 
| (D i.) How it iſſues. 
BY the /. 13 El. 7. enlarged by the ff. 1 Fac. 15. and 21 Fac. 19. 


the lord chancellor, or keeper, on complaint in writing that any is 
| bankrupt by commiſſion under the great ſeal ſhall appoint ſuch as 
he thinks fit, S.. - 

But ex cautela, the chancellor, before the commiſſion is granted, 
uſually requires a petition of the creditors, and an affidavit that they 
believe him to be a bankrupt. 

And by the ft. 5 Ann. 22. no commiſſion after 25 April 1707, ſhall 
be awarded on the petition of a ſingle creditor, unleſs his debt 
amount to 100 J. or upwards, or of two creditors, unleſs their debts 
amount to 150/., or of three or more, unleſs their debts amount to 
200/. or upwards. So, by the . 5 Geo. 2. c. 30. 8 

[Where a commiſſion of bankrupt is taken out fraudulently or ma- 
liciouſſy, the chancellor may, under this ſtatute, order a ſpecific ſum 
by way of damages to be paid by the petitioning creditor to the bank- 
rupt, or aſſign the bond given by the former to enable the latter to 

| . recover 
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A the whole penalty. Smith v. Broombead, B. R. T. 37 Geo. 3. 


7 T. R. 300. ] ; | 
[The aſſignment of the bond by the chancellor is concluſive evi- 
dence of the fraud or malice in an action brought on ſuch bond. 
Did. g 7 ; 
le is not neceſſary to ſtate in a declaration on ſuch bond that the 
commiſſion was fraudulently or maliciouſly ſued out. Bid. : 
[On ſuperſeding a commiſſion, the court may either direct an in- 
quiry before a maſter of the damages ſuſtained by the bankrupt, or a 
quantum damnificatus upon an iſſue at law, and, after damages are 


. ſettled, may, for the better recovery thereof, order the bond given by 


the petitioning creditor to be aſſigned to the bankrupt... He may alſo | 
order the bond to be aſſigned in the firſt inſtance, without any ſuch 
previous inquiry. Ex parte Gayter, 1 Atk. 144. | 
[On this ſtatute it has been queitioned, but not determined, whe- / 
ther a commiſſion be good, being ſued out at the petition of three or 
more creditors, whoſe debts did not altogether amount to 2001. tho?' 
the debt of one was 1617. and it ſeems it is bad. 1 Term Rep, 
ND | oy Sap 
y And before the commiihon granted, the creditors petitioning ſhall 
give bond to the lord chancellor, &c. of 200 J. penalty, on condition 
that they prove their debts, and the party a bankrupt; and on failure 
the bond ſhall be aſſigned for the benefit of the party grieved. So, by 
the ff. 5 G. 2. c. 30. | 

The commiſhon ought to be granted de jure, upon the petition of 
creditors, Sc. 2 Ca. Ch. 191. 1 Per. 153. | 

[But a ſecond co nmiſſion taken out, pending a former, under 
which a bankrupt has not obtained his certificate, is void. And the 
effects of the bankrupt taken under ſuch ſecond commiſſion belong to 
the creditors under the firſt. Cowp. 823.] | 

[Caveats againſt commiſſions of bankrupt before they iſſue ought 
not to be allowed, tho' there have been ſome inſtances of them. Ex 
parte Parſons, M. 1746, 1 Atkyns, 72.]J 

[A commiſſion may iſſue to find the party a bankrupt, and to make 
a proviſional aſſignment, with reſtrictions not to iſſue warrant of 
ſcizure againſt effects, nor to ſummon bankrupt to ſurrender, till trial 
at law had, and further directions. 1b:d.] | 

[Under a joint commiſſion each partner muſt be found a bankrupt, 
and tho? one dies afterwards, the commiſſion may go on; but if one 
is dead before the commiſſion iſſues, it is void. Beaſley v. Beaſley, 
H. 1736, 1 Atkyns, 97.] | | 

[A commiſſion may iſſue againſt one partner of three, for a joint 
debt, tho' an action cannot be maintained againſt one, without join- 
ing the other two. X. by C. B. unanimouſly on iſſue directed. Ex 
parte Criſp, T. 1744, 1 Atkyns, 133. Willes, 467. S. C.] 

But a commiſſion granted before an act of bankruptcy is completed, 
will be void: as, after an arreſt and impriſonment, and within two 
months after the arreſt. 1 Sal. 111. | | 

[By the ff. 5 G. 2. c. 30. / 41. the lord chancellor ſhall appoint a 
proper place near the inns of court, where all proceedings under a 
commiſhon of bankrupt ſhall be entred of record, by a perſon ap- 
pointed by the lord chancellor, or by the deputy of ſuch perſon to 
he approved by the chancellor; and on petition to the chancellor, * 
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he ſhall order all proceedings under commiſſions to be there entred, 
and all perſons ſhall be at liberty to ſearch and ſee if ſuch entry be 
duly made: and in caſe of the death of the witneſſes proving the at 
of bankruptcy, or in caſe of the commithons and proceedings being 
loſt or miſlaid, a true copy of the record may be given in evidence. ] 

[The depoſitions of the act of bankruptcy, when recorded accord- 
ing to this act (or copies thereof) are evidence in an action at law, to 
prove the precif time, if it be ſpecified in them, an the death of the 
witneſs. Doug. 257.) 5 : 8 

By the fat. 21 Fac. 19. no purchaſer ſhall be impeached, c. un- 
Jefs a commiſſion be ſued within five years after he becomes bank- 
rupt. Vide peft (D 18.) | | 
And therefore, the commiſſion ought to be granted within five 
years after the act of bankruptcy. Semb. 1 Lev. 13. 1 Per. 153. 

But if there are ſeveral acts of bankruptcy, it may be granted 
within five years of the laſt act. R. 1 Lev. 13. 

So, it muſt be granted during the life of the bankrupt, and not 
aftcrwards. 2 Ca. Ch. 143. 192. 1 Per. 153. | 
So, by the far. 7 Geo. 31. a creditor, on a ſecurity not due before 
the party becomes a bankrupt, ſhall not be a ſufficient creditor in re- 
ſpect to ſuch debt, to join in a petition for a commiſſion of bank- 
ruptcy, until ſuch time as his debt becomes actually due and payable. 
hut this is repealed by 5 Geo. 2. c. 3o. /. 23. 

[The indorſee of a note given before the act of bankruptcy, and 
indorſed after it, may be petitioning creditor. Ex parte Thomas, A. 

1747, 1 Atkyns, 73. 126. Anon, T. 1 G. 3. 2 Will. 135.] 

Ine petitioning creditor's debt did not amount to 100 J. at the time 
of the act of bankruptcy, but was increaſed to a little more than 
100 J. by a promiſſory note of the bankrupt due at that time being in- 
dorſed to him before he petitioned for the commiſſion: this debt was 
deemed ſufficient to ſupport the commiſſion. Glaiſter v. Heuer, 
B. R. H. 38 Geo. 3. ) T. R. 498. Bingley v. Maddiſon, B. R. M. 
1783, 1 Cockes B. L. 19.) | 

[Creditor by ſimple contract before act of bankruptcy, taking a 
bond after a ſecret act of bankruptcy, may be a petitioning creditor. 
Ambroſe v. Clendon, P. 9 G. 2. Str. 1042. B. R. H. 267. . 

Ulf a tradeſman becomes ſecurity for another, it creates ſuch a debt 
that the creditor may take out a commiſſion againſt the ſurety. 
Heyler v. Hall, Palm. 325.) | 

[A creditor of a bankrupt to the. amount of 112 /., previous to the 
act of bankruptcy receiving 80 J. after notice of ſuch act, is not 
thereby precluded from ſuing out a commiſſion ; for by ſo doing he 
waives his claim to the payment, and he may ſtill retain the money in 
his hands for the credit of the bankrupt's eſtate. Man v. Shepherd, 
B. R. M. 35 Geo. 3. 6 T. R. 79. | 

[A debt on an account not liquidated is a foundation for a commiſ- 
hon of bankrupt. Flower v. Herbert, T. 1751, 2 Veſey, 326. 

So, a debt contracted before a man enters into trade. Butcher v. 
Eaſlo, B. R. M. 20 Gee. 3. Doug. 295.) 

[But not a debt contracted after leaving off trade, 1 Sid. 411, 
1 Ld Ray. 287.) | | 

[A creditor who has the body in execution, cannot be a petition- 
ing creditor. "Barnaby's Caſe, M. 11 G. Str. 653. Cohen v. Cun- 
uinghum, BE. R. H. 39 Geo. 3. 8 T. R. 123. Nor, 
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Nor, he whoſe debt was contracted after the act of bankruptcy. 


Toms v. Mytton, H. 13 G. Str. 744. Ambroſe v. Clendon, P. 9 G. 2. 


Str. 1042. | | | 

27 of a bond cannot be a petitioning creditor, for he is not 
a legal but only an equitable creditor, and no equitable debt is ſufh- 
cient. Medlicot's Caſe, P. 4 G. 2. Str. 899. E parte Hylliard, T. 
1751, 2 Vg, 407. 

So, neither can a creditor by promiſſory note of above fix years 
ſtanding. Acc. Moſely, 37. Str. 746. contra.) . 3 

[The executor of a bankrupt cannot take out a commiſſion for a 


debt due to his teſtator, for it is veſted in his aſſignees, unleſs the 


commiſhon is ſuperſeded. Ex parte Goodwin, P. 1740, 1 Athyns, 


100, ] | 
[Action on the caſe lies for falſely and maliciouſly ſuing out a 


commiſſion, notwithſtanding the remedy given by ſtatute of aſſign- 


ment of the bond. Brown v. Chapman, T. 3 G. 3. 3 B. M. 1418.] 


(D 2.) Who ſhall take Advantage of the Commiſſion. 


By the fat. 1 Fac. 15. in four months after the commiſſon, and 
until diſtribution, c., any creditors of the bankrupt may join with 
the creditors who ſued forth the commiſſion, thoſe ſo coming in con- 
tributing to the charges of the ſaid commiſſion, and if the creditors 
come not in within four months, then the commiſhoners have power 
to diſtribute. | 

And all the creditors may come in before diſtribution made, tho 
four months are paſſed. R. Hutt. 38. SR 

So, by the Hat. 7 G. 31. a creditor whoſe. bond, bill, note, Ce. 
taken on ſale of goods, is payable at a future day. | 

And till the four months are paſſed the commiſſioners cannot make 
diſtribution, tho' they may ſell and prepare for a diſtribution pre- 
ſently upon execution of the commiſſion, within the four months. 
R. Hutt. 37. | 
[By fat. 5 G. 2. c. 30. /. 33. the aſſignee ſhall at ſome time after 
the expiration of four months, and before the expiration of twelve, 
cauſe at leaſt 21 days public notice to be given in the London Ga- 
zette, of the time and place the commiſſioners and aſſignees intend to 
meet to make a dividend, at which meeting the creditors who have 
not before proved their debts, may then prove the ſame. And by 
J. 37-, within 18 months after the iſſuing of the commiſhon, notice 
ſhall be given in the London Gazette, of a meeting to make a ſecond 
dividend, in caſe the eſtate was not wholly divided on the firſt divi- 
dend, and for the creditors, who have not before proved their debts 
to come in and prove the ſame; and this ſecond dividend ſhall be 
final, unleſs any ſuit at law, or in equity, be depending, or any part 
of the eſtate ſtanding out, Oe. 8 

And it is ſufficient, that the creditors offer to be joined and con- 
* to the charge, without tendring any particular ſum, Hutt, 
* | | | 
So, after a diſtribution of part, any creditor paying contribution 
may come in for that which remains. R. 2 Ca. Ch. 154. | 

But an offer of creditors to join with thoſe that procured the com- 
miſſion, is not ſufficient, without an offer alſo to be contributory to 
the charges. R. Hutt. 38. OT. And 
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And the charges comprehend all expences of the execution and de- 


fence of the commiſſion, as well as of the iſſuing. Hutt. 38. 


And if the creditors refuſe or neglect to come in before diſtribution 
made after four months, they ſhall not be afterwards aided. * R. 
2 Co. 26. 6. | h 

[But now by flat. 5 Geo. 2. c. 3. .. 25. the petitioning creditor 
ſhall, at his own colts, ſue forth and proſecute the commiſſion, until 
the choice of aſſignees, at the time for chooſing whom the eommiſ- 
ſioners ſhall aſcertain ſuch coſts, and order them by writing under 
their hands to be reimburſed to ſuch creditor by the aſſignees, out 
of the firſt monies that ſhall be got in of the effects of the bankrupt ; 


and every creditor ſhall be at liberty to prove his debt without any 
. contribution. ] 5 


And if diſtribution be made after the four months of part only, 
the other creditors come too late. R. Hutt. 38. R. cont. that they do 
not come too late for the reſidue. 2 Ca. Ch. 154. 1 

And they ought to take notice of the commiſſion, it being of re- 
cord. 2 Co. 26. 6. | | | 

[Separate creditors cannot be admitteil to prove their debts under a 
joint commiſſion, without the ſanction of the court. Ax parte San- 
don, H. 1743, 1 Atkyns, 68. | 

Under a joint commiſhon ſeparate creditors may come in, and 
zoint creditors ſhall be paid out of the joint, and ſeparate out of the 
ſeparate eſtate, for the aſſignment is of the whole eſtate. Ex parte 
Baudier, M. 1742, 1 Atkyns, 98.) | 

[But where two ſeparate commiſſions iſſue againſt two, as ſeparate 
traders, tho' they have been partners, there the creditors on the 
_ eſtate cannot come in, but mult take out a joint commiſſion. 

Bid. ö 

[If a ſeparate commiſſion is taken out againſt perſons who were for- 
merly partners, the joint creditors ſhall be at liberty to bring bill for 
their demand, on account of the partnerſhip, againſt the allignees of 
the ſeparate eſtate, who ſhall (ell all the effects ſeized under the com- 
miſhon, and depoſit the money in the bank, but make no dividend till 
the ſuit is determined ; and in the mean time, the joint creditors may 
prove their debts under the ſeparate commiſſion, without prejudice. 
Ex parte Voguel, H. 1743, 1 Atkyns, 132.] 

[A creditor is not entitled to purſue the perſon of the bankrupt, and 
alſo to receive a proportionable benefit under the commiſhon. Ex 
parte Capot, H. 1739, 1 Atkyns, 219.) | 

Petition to prove a debt irregular, becauſe the creditor had not 
been before the commiſſioners when it was preſented ; and becauſe. 
he brought it to a hearing without ſtating what in the intermediate 
time had paſſed before them. E parte Wright, 2 Veſey jun. 41.) 

LA creditor who has brought action, and alſo proved his debt under 
the commiſſion, and being the majority in value, choſen himſelf aſ- 
ſignee, may ſtill make his election to proceed at law. Ex parte Dore 
villiers, T. 175 1, 1 Athyns, 221.] | 


(D 3-) Who are Creditors. 
By the fat. 21 Jac. 19. (tho' not by the fat. 13 Ei. 7. and 1 Jace 


15.) alien creditors ſhall have the ſame benefit of a commiſſion of 
bankrupt, as à ſubject, or denizen. And 


vs 
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And by the ſame ſtatute, every creditor having ſecurity for his 

debt by judgment, ſtatute, recognizance, ſpecialty, Sc. whereof no 

execution, or extent is ſerved, and executed before ſuch time as he 

became bankrupt, ſhall be relieved, &c. 1 5 | 
And every creditor having ſecurity for his debt, or having no fe- 

curity, &c. or having made attachment of the goods of the bankrupt 

by the cuſtom of London, or elſewhere. 3 | 
If an executor becomes a bankrupt, the legatee ſhall be a creditor. 
So, a ſurety for a bankrupt, who has paid the debt. R. 2 Cre. 

127. | 

Or, the bail for a bankrupt, who has paid the condemnation. 

Or, a debtee, tho? the day of payment is not yet come. 

[A creditor having a demand in troyer for a liquidated amount, 


may prove his debt under the commiſhon. Doug. 168.] | N 


{But where damages are not aſcertained before the bankruptcy, no 
debt can be proved, as for an aſſault, or any perſonal tort. 4:9.) 

Nor, is bankruptcy a plea in bar to an action of reſpaſt for meſne 
profits. 1d. 584.] | 

[But coſts in ejectment incurred before defendant's bankruptcy, 
may be proved under his commiſſion. 2 Term Rep. 261.] | 

[If a plaintiff become a bankrupt after he is nonſuited, and before 
the taxation of coſts, the coſts of the nonſuit are a debt proveable 
under the commiſſion. Hurſt v. Mead, B. R. T. 33 Geo. 3. 5 T. 
R. 365. | 
| cif 5 cauſe of action ariſes before bankruptcy, intereſt and coſts 
accrued ſince are proveable under the commithon. Blandford v. 


| Foote, B. R. T. 14 Geo. 3. Corp. 138. 


[Where a debt ariſes before bankruptcy, but a verdict is obtained 
and colts taxed after, the coſts are conſidered as part of the original 
debt, and the certificate extends to both. Lewis v. Piercy, C. P. T. 
28 Ceo. 3. 1 H. Bl. 29.] 

[If A. recover a judgment againſt B. before the bankruptcy of B., 
and revive it by /cire facias after tlie bankruptcy, the coſts of the ſcrre 
factas relate back to the judgment, and may be proved under the com- 
miſſion. Phillips v. Brown, B. R. E. 35 Geo. 3. 6 T. R. 282.] 

[So, if a writ of error be brought after the bankruptcy to reverſe a 
Judgment againſt the bankrupt before, and the judgment be affirmed, 
the coſts of the writ of error refer to the judgment, and are proveable 
under the commiſſion. 46:d.] | | 

[If a plaintiff become bankrupt after a nonſuit at % prius, and 
before the judgment of nonſuit, the coſts are a debt proveable 
under the commiſſion. Watts v. Hart, C. P. M. 38 Geo. 3. 1 Be. 
& Pull. Rep. 134] | | 

So, an executor tho' he has not a probate of the teſtament before 
the bankruptcy. K. 2 Sho. 253. Ray. 479. | 

So, by the fat. ) G. 31. whereas merchants and traders in goods 
oſten ſell on credit, and take bills, bonds, notes payable at a future 
day, all perſons who have given, or ſhall give, credit on ſuch ſecu- 
rities to any who becomes bankrupt, on a good and valuable confi- 
deration bond fide, & c. ſhall be admitted to prove their debts, &c., 
and to have diſtribution with a rebate of intereſt, &c., as if the debt 
was payable preſently, and not at a future day. 

[Bonds payable at a future day, tho? not given for goods — by 

g a trader 
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a trader, are within this ſtatute. Dong. 165. Str. 1211. Coup. 

O. | | 
cer it extends to all gerſonal ſecurities for a valuable conſideration, 
where the time of payment is certain, tho future. Cowp. 540. Vide 
Cowp. 742.] | | 

So, where S. L. being arreſted for the amount of goods, E. I. 
became bound as ſurety with him, to procure his diſcharge, in a bond 
to the plaintiff, payable by inſtalments, and before the firit default 
Z. L. became a bankrupt, the plaintiff is bound to prove his debt 
under the commiſſion. 1 Term Rep. 17.} | 

[So, if a ſurety bound with his principal for payment of money by 
inſtalments, take a bond from the principal conditioned for payment of 
the amount before the firſt inſtalment will be due, and before that 
time the principal become bankrupt, and obtain his certificate, and 
afterwards the inſtalment bond is diſcharged by the ſurety. The 
certificate is a bar to an action on the counter bond, for he might 
have proved it under the commiſſion. 2 Term Rep. 104. 640.] 

[But had the ſurety not taken a bond, the law would have raiſed 
an aſſumpſit in the principal, and the ſurety might have recovered 
for money paid to his uſe, which having taken the bond he cannot do. 
1d. ib. | | Ky | 

LA 5 became bound as a ſurety with F. to 4. on the tenth of Au- 
gut 1778, conditioned for payment in ſix months: on the firſt of 
March 1780, he became bound with Y. to B., conditioned for pay- 
ment in ſix months; on the fourth of March 1780, T. became bound 
to X., conditioned for payment of the two former bonds, and alſo 
to indemnify I. againſt thoſe. two bonds; the money ſecured by the 
ſecond bond not being paid on the day when it became due, it was 
holden that the laſt bond was thereby forfeited, though . was not 
called upon to pay the money in the ſecond bond until afterwards, 
and that X, might prove it as a debt under the commiſſon of bank- 
rupt that iſſued againſt T. after the forfeiture and before payment. 
Hedgfen v. Bell, B. R. H. 37 Geo. 3. 7 T. R. 97. 

Creditors by judgment, ſtatute, recognizance, ſpecialty with pe- 
nalty, c., attachment, or other ſecurity, by the 2 21 Jac. 19. 
ſhall not be relieved upon ſuch jeodgment, &c., but for a rate able part 
of their juſt debt, without reſpect to the penalty contained in ſuch 
judgment, ſtatute, recognizance, ſpecialty, Sc. 21 Fac. 19. 

And by the flat. 21 2-4 19. the commiſſioners may examine any | 
upon oath, or otherwiſe for the diſcovery of the truth and certainty 
of his debt, for which he ſeeks relief by ſuch commiſſion. 

But a mortgagee is not entitled to relief within the ſtatutes of bank- 
rupts ; for he may help himſelf by his mortgage. Ch. R. 466. 

[And where a father being ſeiſcd for life, with remainder to the 
fon in fee, they join in a mortgage to raiſe money for the uſe of the 
father, and afterwards the father becoming bankrupt, the mortgagee 
files his bill of forecloſure, and has a decree on which the premiſes 
are ſold. 'The ſon cannot be admitted to prove the value of his re- 
mainder as a debt under the commiſſion, becauſe his debt did not 
accrue till after the bankruptcy, 1 Brown's Ch. Rep. 384] 

[Mortgagee of a bankrupt's eſtate, tho' he pays arrears of rent due 
to bankrupt's landlord, unleſs he applies to the court to ſtand in the 

- | landlord's 


paid, the land ſhall be charged with it. 1 Fer. 267, 8. 


Vide poſt. (D 20.) 
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| landlord's place, in conſideration thereof, ſhall not be preferred to the 


creditors under the commiſſion. Anon. P. 1740, 1 Atkyns, 102.] 
So, if a bankrupt purchaſe lands, and part of the money is not 


Nor, a man who has goods pledged to him for his money, before 


the bankruptcy. 


[And where a trader pledged a leaſe as a ſecurity for a ſum of mo- 
ney borrowed by him, and afterwards became bankrupt, the pledge 
is protected againſt the aſſignees. 1 Brown. Ch. Rep. 269.] 

Nor, a man who lends money to a bankrupt aſter his bankruptcy, 


and a commiſhon againſt him, tho' without notice of it. Per tuo Com. 


Rawlinſon, cont. 2 Ver. 157. 161. | | | 

| So, a man who has an execution, or an extent ſerved or executed 
upon the-lands or goods of a bankrupt, before he becomes bankrupt, 
needs no relief by a commiſſion of bankruptcy. Semb. per ft. 21 Fac. 19. 

So, a man who has a bond from A. with condition, that his ex- 
ecutors pay 400 J. to B., if fbe ſurvive two months after his deceaſe, ſhall 
not have diſtribution within the A. 7 Geo. 31.; for perhaps the mo- 
ney will never be due. Adm. in B. R. and afterwards affirmed in 
Error, Trin, 3 Geo. 2. Sparks and Tully, 2 Ld. Ray. 1546. 1570. 

[A creditor by bond, who has alſo an open account with the bank- 
rupt, may prove the bond-debt before the account is ſettled, which 
may be ſettled afterwards, and he is entitled only.to the balance, 

[A creditor who has a bankrupt in execution for one debt, may 
prove a diſtinct debt againſt him under the commiſſion, tho' he will 
not waive his execution for the other debt. Ex parte Beotterill, P. 
1746, 1 Atkyns, 109.] 

[One inhabitant of a pariſh may be admitted to prove a debt for 
himſelf, and the reſt of the pariſhioners, for land-tax received by the 
bankrupt as collector, and not paid in to the receiver-general. Ex 
parte Child, H. 1751, 1 Atkyns, 111. ] | | 

[So, for money of the poor in the hands of the bankrupt, as over- 
ſeer of the poor, if his accounts were, or ought to have been deli- 
vered in before the bankruptcy, but not otherwiſe ; for till the time 
of delivering in his accounts, he is not a debtor to the pariſh, 
1 Term Kep. 369.] x | 

[If a creditor has taken a diſtreſs for rent, knows of the commiſ- 
lion, yet lies by for 15 years; when the bankrupt and the aſſignee 
are both dead, he ſhall not be admitted to prove a debt, tho' he pre- 
tends he was ignorant of a dividend made nine years before, Ax 
parte Peachy, T. 1754, 1 Athyns, 111. | | 

(If a man before marriage gives a bond to truſtee, conditioned 
to leave his wife 300 J., and afterwards becomes bankrupt, and dies 
inſolvent before any dividend made, the wife may be admitted a cre- 
ditor. Semb. ſed dub, Ex parte Greenaway, M. 1740, 1 Athyns, 113.] 

[If a man by articles, previous to marriage, covenant. to leave his 
wife 600 J. if ſhe ſurvives him, and becomes bankrupt, and dies be- 
fore dividend made, the wife cannot be admitted a creditor. Ex 


rx parte Simpſon, J. 1744, 1 Atkyns, 68.] | 


Harte Groome, 1744, 1 Athyns, 115.] 


| [The privilege of creditors to come in, and of bankrupts to be diſ- 
charged from debts, is co-extenſive and commenſurate. Did. 
Vor. II. G cif 
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[Tf the father of the wiſe gives a bond previous to the marriage, 
to pay the huſband 1000 J. after the death of himſelf and wife, and 
in the mean time intereſt at 4 per cent., and the bond is forfeited 
by non-payment of intereſt, and he father becomes bankrupt, the 
huſband ſhall be admitted to prove his debt of 1000/., and be 
paid dividend for it rateably with the other creditors. 1 Atkyns, 155. 
Winchefter's Caſe.) | 

[If huſband before marriage contracts with truſtees to pay money 
in his lifetime for her benefit if ſhe ſurvives, and if the dies, for chil- 
dren, if no children for his own benefit, and he becomes bankrupt 
after breach of payment to truſtees, they ſhall be admitted creditors 
on equitable terms, the intereſt ſhall be paid to the creditors under 
the commiſſion during the huſband's life, and the principal ſecured 
to the wife if ſh? ſurvives. 4b:d.} 

[So, where the huſband, in his marriage ſettlement, had cove- 
nanted to pay to truſtees to the uſes of the ſettlement 6000 /. by in- 
ſtalments, viz. 10097. at the end of ſeven years, and 1000 J. per aun. 
atterwards, fo that the whole ſhould be paid in 12 years, if the huſ- 
band ſkould ſo long live; if he ſhould not, then the se to be paid 
within one year after his deceaſe, if the wiſe, or any child of the 
marriage be then living; if not, then 3000 I. The hutband became 
bankrupt juſt before the end of the firit 7 years: the lord chancellor 
ordered that the truſtees ſhould be admitted to prove the 3000/., that 
muſt at all events become due, with a rebate of intereſt, and of 
whatever the bankrupt. could claim againſt the truſtees. 1 Brown, 
Ch. Rep. 398.) 

[If judgment has been given at law by the huſband ſor this ſum, 
it is a debt notwithſtanding the deſeaz:ince, and the truſtees ſhall be 
admitted as creditors, tho“ the terms of the bond itſelf be otherwiſe. 
Lid. Ex parte Michel, H. 1751, 1 Atkyns, 10.] 

If A. draws bills on B., who has no effects in his hands, and B. 
accepts other bills drawn by A. on C., who has no eſſects in his hands, 
and both B. and A. becoine bankrupt, the atſignees of B. ſhall be ad- 
mitted creditors under A.'s commiſſien for as much as they pay to 
the indorſees of A.'s bills under B.'s commiſſion. Ex parte Walton, 
M. 1743, 1 Athyns, 122.] | 

LA. gives a note payable to B. in two months for 100 J., without 
conſideration, B. indorſes it to C., allowing 9 per cent. diſcount, 
when due, C. takes joint bond from A. and B. for 100 J., A. be- 
_ comes bankrupt, C. ſhall not be admitted to the dividend, till an iſſue 
tried whether the bond is uſurious or not. E parte Thomſon, 1 At- 
&kyns, 125.) | | | 

[By fat. 19 Geo. 2. c. 32. obligees in bottomree or reſpondentia 
bonds, and the inſured in policies of inſurance, ſhall be admitted to 
claim, and aſter the loſs or. contingency happened, to prove their 
debts and have their ſhare of dividend, as if loſs or contingency had 
happened before commiſſion iſſued.) 

(If A. and B. have tranſactions principally in negociating bills, 
and B. commits a private act of bankruptcy, after which A. pays 
to B. 712/., and B. pays to A. 3000 J., which after the commiſſion, 
the aſſignees of B. recover at law againſt A., on a bill brought by 
4 (hall be allowed the 712 J. Billon v. Hide, M. 1749, 1 Athy", 
1.6. | | 


LA. draws 
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A. draws on B., who has no effects, but accepts for the honour 
of the drawer, both become bankrupt, the bill-holders prove under 
both commiſſions, and receive dividends, but not ſutkcient to pay 
205. in the pound; the aſſignees of B. ſhall ſtand in the place of 
the bill-holders pro 7arto, as B.'s eſtate has paid on account of his 
acceptance of the bills, but ſhall receive no dividend till the bill- 
holders receive full ſatisfaction; and if the ſurplus of As eſtate 
is not ſufficient to anſwer what B. has paid as acceptor, the aſ- 


ſignecs ſhall have action againſt the perſon of A. for the reſidue, 


tho' he has had his certificate, Ex parte Marſhal, 1752, 1 Athyns, 
129. | 1 7 

95 agrees with A. to anſwer all draughts of C. on him on A. 's ac- 
count; C. draws on B., who accepts tho' he has no effects; on B. 's 
non-payment, C. pays it; C. ſhall be admitted a creditor under the 
commiſſion againſt B. the acceptor. Ex parte Marſhal, T. 1753, 
1 Athyns, 131. 5 + | 

An apprentice comes in only as a creditor, and only for the ſum 
remaining after deduCting for the time he lived with the bankrupt. 
Ex parte Sandby, M. 1745, 1 Athyns, 149.] WE 

If huſband previcus to marriage gives bond to truſtees for 600 /. 
for the wiſe's ſeparate uſe, with power. to diſpoſe of it by will, and 
ſhe appoints it to her children by former huſband, they ſliall come in 
as creditors, tho' the huſband become bankrupt, ſuggeſts that he 
was deceived in his opinion of his wife's fortune. Ex parte Marſb, 
7. 1744, 1 Atkyns, 158.] 8 | | 

If A. lends a ſum of money to one partner, (who is entitled to the 
whole partnerſhip ſtock, and two thirds of the profit,) and he lends 
it to the partnerinip trade; and A. alſo depoſits bonds for ſafe cuſ- 
tody with him, which he pawns, and lends the money to the part- 
nerthip trade, and a joint commillion iſſues; A. ſhall not come in im- 
mediately and direQly with the other partnerſhip creditors, but by avay 
of circuity he is entitled, as ſtanding in the place of that paitner who 
has paid the money to the uſe of the partnerſhip trade. Ex parte 
Hunter, H. 1742, 1 Athyns, 223.] - 

Ulf two partners agree to borrow money for the partnerſhip uſe, 
and one only gives bond, which the other witneſſes, and the money 
entred in partnerſhip caſh-book, the obligee thall be admitted a ere- 
ditor under a joint commiſion. Ex parte Brown, H. 1745, 1 At- 


| &yns, 225.] 9 


Uf A., a trader in Holland, fails, and has a cefſio bonorum, and 
then borrows money in England of a former creditor, and gives him 
bond for the new loan and the old debt, he ſhall be admitted creditor 
for the whole. Ex parte Burton, M. 1744, 1 Atkyns, 255.] | 

(50, if a bankrupt, after his certificate allowed, applics to a for- 
mer crecitor for a new loan, and gives bond for both, he will be ad- 
mitted for the whole on a ſecond bankruptcy. Semb. ibid.] | 

If A. being indebted to B. aſſigns a mortgage to him, and be- 


comes bankrupt; the mortgage ſhall be ſold, and B. come in as a 


creditor. under the commilhon, for the deficiency only. Ex parte 

Bennet, H. 1742, 2 Athyns, $27.) | | 
(If A. has joint bonds from the bankrupt and another, he may 
come in for the whole debt under the commiſhon, without delivering 
| C2 up 


up the bonds, as he has a right to get in what he can from the co. 
obligor. Ex parte Bennet, H. 1142, 2 Atkyns, 527. 

[But gu. Whether if the bankrupt has depoſited bonds from third 
perſons to him, as a further ſecurity to A., he can be admitted a 


creditor for the whole debt, without delivering up the bonds? Bid. 


[A perſon may prove a debt in right of his wife, and yet bring 
an action at law for a debt due to him in his own right. Ex parte 
Matthews, M. 1754, 3 Atkyns, 816.] | 
[On an uſurious contract, the whole debt is void, and the aſſignees 

are not obliged to pay even what is really due. Ex parte Ship, T. 
1752, 2 Veſey, 489.] RS 

[A father with whom a child lived and was maintained, and who 
received the earnings of the child, becoming bankrupt, the child may 
be admitted a creditor, but with caution. Ex parte Macklin, T. 175 5, 

2 Fefe, 675. 3 
| UA. draws on B. promiſing to indemniſy him, he accepts, bill be- 
comes due, then A. becomes bankrupt, then B. is ſued and charged 
in execution. He cannot come in as a creditor, for the debt accrued 
till he was charged in execution, which was after the bankruptcy. 
Chilton v. Wiffin, T. 8 G. 3. 3 Will. 13.) | 


[If a demand be payable at a events, tho' at a future day, 


it may be proved under the commiſſion; but if it reſt in contingency 
whether it will be paid or not, it cannot be ſo proved, unleſs it be 
ſecured by a penalty which is forfeited at law. Fancock v. Entwiſle, 
ER. M20 Ga 3-37. 435-] | 

[A. draws a bill of exchange on B. in favour of C., who indorſes 
it to D., who diſcounts it. Before the bill is due A. becomes a bankrupt, 
and obtains his certificate. When the bill is due, payment is refuſed ; 
upon which C. refunds the money to D., which was advanced in 
diſcount, and takes back the bill. To an action brought by B. againſt 
A. on the bill, -f. cannot plead his bankruptcy. Brooks v. Rogers, C. P. 
E. 3: Geo. 3. 1 H. Bl. 6g0.] ; 

[The debt and colts on a bail-bond, (tho' increaſed by two writs 
of error,) paid for a bankrupt on a promiſe of indemnity, are not 
covered by the commiſſion, the ſame not having been paid till after 
the bankruptcy, tho' judgment on the bail-bond was had before. 


Goddard v. V. anderbeyden, C. P. M. 12 Geo. 3. 2 Bl. 794. 3Will. 


262. S. C.] | | | 
a right of action on a breach of covenant nt ſecured by a pe- 
nalty, and where the damages to be recovercd are uncertain, is not 
barred by the defendant's certificate, who became a bankrupt after 
the covenant was broken. Banifler v. Scott, B. R. M. 36 Geo. 3. 
6 T. R. 489. Vide infra, (D 34.)] 

UA. fold a ſhip to B., with a covenant that he had a good title, 


tho' in fact he had none; afterwards A. became a bankrupt, and 


B. ſuſtained damage by paying the value of the ſhip to the true 
owners; and it was holden in an action of covenant by B. againſt A., 


ſtating the ſpecial damage, that A.'s certificate was no bar. Ham- 


mend v. Toulmin, B. R. E. 38 Geo. 3. J T. R. 612.) 

[When a creditor has a demand on his debtor, which is capable of 
being aſcertained without the intervention of a jury, and the debtor 
becomes a bankrupt, it may be proved as a debt under the commiſſion. 
.Utterfon v. Vernon, B. R. 7 30 Geo. 3. 3 T. R. 5 39. J LThere- 
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[Therefore if A. lend B. ſo much ſtock, to be replared as ſtock, 
without naming any particular day, and B. become a bankrupt, A. 
may come in under the commiſſion for the price of the ſtock on the 
day of the bankruptcy. Untterſon v. Vernon, B. R. H. 30 Geo. 3. 
3 T. R. 539.—B. R. H. 32 Geo. 3. 3 T. KR. 570. contra. ] i 


(D 4.) The Power of the Commiſſioners. 
(D 4.) For diſcovery of the bankrupt.) By the ft. 13 El. 7. the 


commillioners, or major part, have full power to take order by their 
diſcretion in the body of the bankrupt, wherever found, in his houſe 


or elſewhere, by his or her impriſonment, c. 
And by theft. 13 El. 7. and 1 Fac. 15. if the bankrupt withdraw, 


and on warning three ſeveral times left at the houſe of his moſt 
uſual abode for the year laſt paſt, do not appear before the commiſ- 
ſioners, the major part of them may make him to be proclaimed in 
the queen's name five market-days, near the place of his abode, to 
appear at a time appointed, and if he does not then appear, he ſhall be 
out of the queen's protection, and the commiſſioners may ſend a 
warrant to apprehend him. ES | 

And by the ff. 13 El. 7. if any perſon conceal him fo proclaimed, 
he ſhall ſuffer ſuch fine and impriſonment, as the lord chancellor 


ſhall think meet. | 


And by the /. 21 Fac. 19. the major part of the commiſſioners, | 


or any by their warrant, may break open the bouſe of the bankrupt, 
and ſeize his body, Oc. 


By the ff. 4 & 5 Ann. 17. on certificate under the hands and ſeals. 
of the major part of the commiſſioners, that ſuch commiſſion is iſ- 
ſued, and the party is found a bankrupt, any judge, or juſtice of 
peace, may grant a warrant to apprehend him, and commit him to 
the county-gaol, of which the gaoler ſhall forthwith give notice to 
the commillioners, that they by warrant may remove him before 


them, Cc. revived by the /. 5 Geo. 24. [5 G. 2. 30.] 


And if the bankrupt, in 3o days after notice of the commiſſion 
left at his uſual abode, and publithed in the Gazette, (which time 
the lord chancellor, &. five days before the time of ſuch ſurrender, 
may enlarge not exceeding 60 days,) do not ſurrender himſ-lf to 
ſome of the commiſſioners, and ſubmit to be examined, he ſhall 
ſuffer as a felon. Enlarged by the ff. 5 Geo: 24. and 5 Geo. 2. 30. 
[By the latter ſtatute, the time for ſurrender is 42 days after notice 
in writing, left at the uſual place of abode, or perſonal notice in 
caſe the bankrupt be in priſon, and notice in the Gazette. And the 
lord chancellor, Q. may enlarge the time, not exceeding 50 days, 
to be computed from the end of the 42 days, provided the order for 
1 be made ſix days at leaſt before the expiration of the 
42 days.) 

[And the commiſſioners ſhall appoint within the 42 days, not 
"= > "ng three ſeveral meetings, the laſt of which ſhall be on the 
42 ay. 7. 2.] | | ; 

By the /. 5 Geo. 24. any judge, baron, or juſtice of peace by war- 
rant, Sc. may apprehend, Qc. ut ſupra. And if the gaoler ſuffer an 
elcape, he forfeits 500 I. | 

[A man may go before the 3 and ſubmit to _ 

3 or 
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for the time, yet proteſting he is no bankrupt, and may notwithſtand- 
ing bring an action in reaſonable time againſt the aſſignees. Flower 
v. Herbert, T. 1751, 2Vgſey, 326. | 


(D 5.) And of the aft bankruptcy.) After the commiſſion iſſued, 
the commiſſioners, or the major part, ought to examine, whether he 
be a bankrupt; for the f. 21 Fac. 19. ſays, after any perſon ſhall by 
the commiſſioners, or major part of them, be adjudged and declared 
a bankrupt. Ro 
And by the . 4 & 5 Ann. 17. the commiſſioners may call be- 
fore them any perſon who they believe can give account of any act 
of bankruptcy, and examine him thereto on oath, or otherwiſe; and 
if he, having his charges paid or tendred, refuſc to appear, or to be 
ſworn, and anſwer all queſtions, &c. they may commit him with- 
out bail till he ſubmit, Cc. revived by the /. 5 Geo. 24. 

Provided none be obliged to travel above twenty miles to be ex- 
amined. Revived by the f.'s Geo. 24. 


(D 5.) By appointing a proviſional afſignee.—["The commiſſioners, or 


the major part of them, may, as often as they ſhall ſce cauſe, for 


the better preſerving and ſecuring the bankrupt's eſtaze, immediately 


appoint one or more aſſignee or aſſignees of the eſtate and eftects, 
or any part thereof; and this proviſional aſſignee, c. ſhall be re- 
moved at the meeting of the creditors, afterwards to be held for the 
choice of aſſignecs, and ſhall deliver up and aſſign all the eſtate and 
effects come to his hands, under the penalty of 200ʃ., to be di- 
vided among the creditors rateably, in ſatisfaction of part of their 
debts, to be recovered by action of debt, ©. with full colts of ſuit. 
5 G. 2. c. 30. /. 30.]-. , | 

D 6.) Fer diſcovery of his eſtate. By examination of the bankrupt.) 
By the /f. 1 ac. 15. the major part of the commiſſioners may ex- 
amine a bankrupt on ſuch interrogatories as they ſhall think meet, 
touching his lands, goods, debts, books of account, Ec. or his ſccret 
grants, or eloining of them, Oc. 7 

And if he retuſc to be examined, or anſwer fully, they may com- 
mit him till he conform, 

[Or, if upon his examination he ſwear to an account which ap- 
pears to them incredible, they may commit him. Ex parte. Nolan, 
B. R. M. 35 G. 3. 6 T. K. 118.) 

And if he commit perjury, to the damage of his creditors, to the 


value of 10/., being convicted, he ſhall be pilloried, and loſe one of 
his ears. 8 x 


[The bankrupt ought to have a copy of the interrogatories, and | 


time to conſider of his anſwer, and he cannot be committed for not 
anſwering queſtions which are not in writing. Rex v. Solomon Nathan, 
M. 4 G. 2. Str. 880.) Vin 
[The bankrupt is not obliged to attend aſſignees to aſſiſt in making 
out his accounts after the forty-two days, or the enlarged time; ſor 
his protection from arreſts extends no further. Ex parte Turner, T. 
1742, 1 Athyns, 148.] | 
[Hardwicke C. ſaid, he would compel his attendance, if indemni- 


hed from arreſts by creditors under the commiſſion, tho” not by cre- 
ditors at large, Bid.) | 
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If aſter a perſon is declared a bankrupt, and the three ſittings at 
Guildball advertiſed, the commiſſioners have proof that he is ſecreting 
his effects, they may ſummon him to appear fooner, and on his non- 
attendance certify it to a judge, who may commit him to Newgate 3 
they may then bring him before them, and if he refuſes to be exa- 
mined, they may re- commit him. Ex parte Lingood, P. 1742, 
1 Atkyns, 240.] | | 

That I have loſt 2000 J. on goods ſold laſt year, and-1900 J. on 
mournings, and have been extremely extravagant for ten years; is 
not a ſufficient anſwer to an inquiry after a deficiency of 1 3,000 /, 
Rex v. Perrot, H. 1 G. 3. 2 B. M. 1122. 

Nor, expences attending my connections with the fair-ſex, 5000 /. 

Nor, that he had given 50001. to a woman now dead, and all let - 
ters, Sc. burnt. Rex v. Perrot, T. 1 G. 3. 2 B. M. 1215.7 

[The examination, nor their power of commitment, nor the dura- 
tion of the commitment, is not conſincd to the time limited for bauk- 
rupt's ſurrender. Bid.) | | 

By the ff. 21 Fac. 19. if a bankrupt be found to have fraudulently 
conveyed away goods, or lands, to the value of 20 /., and do not diſ- 
cover, and if he can, deliver to the commiſſioners all the eſtate and 
goods ſo conveyed, and be thereof convicted upon indictment, Wc. 
he ſhall be pilloried, and loſe one ear. 

By the /. 4 & 5 An. 17. if a bankrupt on examination do not 
fully and truly diſcover all his effects, books, &c. and how diſpoſed, 
and deliver up all in his power, Sc. he ſhall ſuffer as a felon. So, by 
the /. 3 G. 12. a bankrupt againſt whom a commiſſion iſſued on or 
before 26 June 1716, at which time the former act expired. So, by 
the /f. 5. G. 24. and 5, G. 2. 30. | 

[If a bankrupt is indicted by a creditor who has not proved his 
debt, for not ſurrendring within the time, and the aſſignees and 
other creditors declare they are ſatisfied with his behaviour, the court 
will not give their aſſiſtance by ordering the clerk to attend with the 
proceedings; for the law ſeems to intend ſuch profecution ſhould be 
with the concurrence. of the creditors under the commiſſion. Ex 
parte Wind, T. 1,51, 1 Athyns, 221.] | 

[Where a bankrupt has not ſurrendred in time, but there appears 
no intentionof defrauding, the chancellor may ſuperſede the commiſ- 
ſion, to prevent proſecution. id.) | 

So, by the ff. 5 G. 24. if he conceal, deſtroy, tc. any of his effects 
to the value of 20 J., or any books of account, bonds, W'c. of intent 
to defraud creditors. So, by 5 G. 2. 30. | 

So, if after his certificate he refuſe to attend the commiſſioners or 
the court, to make out any debt, &c. having fourteen days notice, and 
25, 6d. per diem allowed him, he ſhall be committed. 


(D 7.) Of his wife.) So, by the ff. 21 fc 19. the commiſſioners 
may examine on oath the wife of any one found a bankrupt, as to the 
, eſtate, or goods of the bankrupt concealed, or diſpoſed by her, or 
any other, who refuſing to appear, or be examined, or not diſcloſing 
the truth, ſhall forfeit the ſame penalty, as any other perſon ſhould 
in the like caſe. | | 
But before this ſtatute the wife could not be examined by the 
commiſſioners againſt her huſband. 1 &rownl, 47- | 
| C 4 | | (D 8.) 
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(DS.) Or of others.] So, by the ft. 13 El. 7. the commiſſioners 
may ſend for any perſons ſuſpected to have any goods, or debts, of 
the bankrupt, or to be indebted to him, and may examine them on 
oath or otherwiſe, about the truth and certainty thereof : and if any 
refuſe to be ſworn, or diſcloſe not the whole truth, on proof thereof 
before the commiſſioners. by witneſs or otherwiſe, he ſhall forfeit 
double the value of the goods, or debts concealed, to be levied by 
the commiſſioners on his or their lands and goods, c. for the bene- 
fit of the creditors, in the ſame manner as they may order the lands 
or goods of the bankrupt himſelf. | Es 

And by the f. 1 Fas. 15. the commiſſioners may by warrant, Ce. 
commit the party refuſing to appear, or to be ſworn, and anſwer ſuch 
interroyatories as ſhall be miniſtred to him, without bail, till he 
ſubmit to be examined, c. So, by the /. 5 Geo. 24. as to acts of 
bankruptcy. 3 | 

[If the examination of a perſon is by order limited to the bank- 
rupt's trading only; that ſhall not reſtrain the commiſſioners from 
aſking any queſtions relevant to his being a trader, or any circum- 
ſtances relating thereto; as, whether he had aſſigned over his ſhare. 
Ex parte Parſons, M. 174), 1 Atkyns, 204.} +» | 

[Counſel ought not to be allowed to every perſon on their examin- 
ation. id.] 

A vit eſs interrogated, Did you buy by yourſelf, or by a broker ? I 
cannot poſitively recollc&. Can you ferm any belief? I ſhould rather 
believe by a broker. Do you or do you not believe © & c. I can give no 
other anſwer. By the words I fhould rather believe, &. do you mean 
you believe you bought by a broker, or that you believe you did not b»y 
by a broker * No anſwer. His anſwer before was ſufficient; and on 
hab. corp. diſcharged. Miller's Coſe, P. 13 G. 3. 3 Will. 420.) 

[The court will not reſtrain commiſſioners in their examinations, 
and inſtead thereof order a perſon to be examined on interrogatories. 
Ex parte Bland, M. 1747, 1 Aikyns, 205. 

And ſuch perſon convicted of wilful perjury, Sc. or any convitted 
of TY them, ſhall ſuffer ſuch punithment concerning perjury 
as in 5 El. q. | | 

Provided the commiſſioners allow the witneſſes ſent for, ſuch cofls 
as they think fit. Aud by the /. 5 G. 24. they are not obliged to go 
above 20 miles. | 

By the f.4& 5 Ann. 17. in caſe the bankrupt do not ſurrender 
himſelf, and conform, &c. all perſons who have accepted any truſt, 
or conceal any ren or perſonal eſtate of the bankrupt, ſhall, in thirty 
days after notice of the commiſſion, difcover ſuch truſt and eſtate in 
writing to one of the commiſſioners, and ſubmit to be examined, &'c. 
or forfeit 100/., and double the value of the eſtate concealed, to be 
recovered by the aſſignees for the beneſit of the creditors, with coſts, 
Wc. And any perſon voluntarily diſcovering, &c. in ſixty days after 
the time allowed to the bankrupt to ſurrender, ſhall have 3/. per cent. 
from the aſſignees, of the net.proceed of what ſhall be recovered by 
. ſuch N Revived by the /. 5 Geo. 24. [SO, by fl. 5 Geo. 2. 

9. JO. 

But a commitment, zil/ he conform to their authority, is void. R. 
I Sal, 348. | 

Or, ill diſcharged by due courſe of law. R. 1 Sal. 4.4 

7 14 | D 9. 
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D 9.) By ſeizure of his effects.] By the f. 13 El. 7. if any de- 
5 8 Lien or — a bankrupt fraudulently, Cc. bs ſhall 
forfeit double the value of them, to be levied in the ſame manner as 
the forfeiture for concealing ſuch goods, c. on examination, Wc. 
and to be employed for the benefit of the creditors; or if-they be paid, 
then a moiety to the queen, and a moiety to the poor, We. 

And by the ff. 21 Fac. 19. the commiſſoners, or any by their 
warrant, may break open the houſe, chambers, warehouſe, ſhop, 


doors, or trunks of the bankrupt, and ſeize his goods, money, or 


other eſtate. | 

So, by the ,. 4 & 5 Ann. 17. on certificate from the commiſ- 
ſioners of the commiſſion, and that the party is found a bankrupt, 
any judge or juſtice of peace may grant a warrant to ſeize any 
goods, books, writings, or other real or perſonal eſtate of the bank- 
rupt. So, by the ff. 5 G. 24. [and /i. 5 G. 2. c. 30.] | 

And by the J. 5 Ann. 22. if the bankrupt, or any other by his 
conſent or privity, remove, conceal, deſtroy, or embezzle any goods or 
effects, whereof the bankrupt, or any in truſt for him, is poſſeſſed, to 
the value of 2c J., or any books of account, writings, c. of intent 


to defraud his creditors, ſuch bankrupt ſhall ſuffer as a felon. So, by 


the fl. 5 G. 24. and 5 G. 2. 30. 


(D 10.) For diſpoſal of his ęſtate. What lands and goods. All his 
real gſtate.] By the A. 13 El. 7. the major part of the commiſſioners 
have full power by their diſcretion to take order with all a bank» 
rupt's lands, tenements, and hereditaments, as well copy as free- 
hold, which he ſhall have in his own right before he became a bank- 
rupt. 

And therefore, the commiſſioners may ſell all lands and tenements, 
which the bankrupt had at the time of his bankruptcy in fee, for life, 
or for years. 5 

90, all rents, annuities, oſſices, Cc. | | 

So, all copyhold eſtates ; for they are within all the ſtatutes of 
bankrupts. R. Cro. Car. 550. Vide Copyhold (N). | 

So, a reverſion, or remainder, as well as lands, in poſſeſſion. 

So, any future intereſt : as, a term to commence in futuro. 

[If a man deviſes lands to A. for life, then to truſtees to ſell and 


divide the money among A.'s children living at A.'s death; one of 


them becomes bankrupt, and gets his certificate, and A. dies, this 
contingent intereſt ſhall go to the aſſignees. Higden v. Williamſon, 
N. 1731, 3 P. V. 132.] | 
[The aſſignees may ſell the office of under-marſhal of the city of 
London; for it does not relate to the adminiſtration of juſtice, but 
only of the police of the city. Ex parte Buller, T. 1749, 1 Alb. 210.] 
Ulf an officer of the army becomes bankrupt, the chancellor may 
lay his hands on his pay. D. per Hardwicke C. Did. RE, 
(If the bankrupt will not ſurrender his office, and abſconds; the 
court will not order, but recommend. it to lord mayor and aldermen 
to diſmiſs him for negle& of duty, and to admit the purchaſer. EA 
parte Butler, M. 1749, 1 Atkyns, 215.] | 
(If tenant in tail mortgages for years, becomes bankrupt, and dies 
without ſuffering recovery, the aſſignee ſhall have the land, clear of 
the mortgage. Beck v. Hawkins, 7. 24 G. 2. 1 Will, 276. D | | 
11. 
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(D 11.) Tho a joint purchaſer with his wife, &c.] So, by the A. 


13 El. 7. the commiſſioners may ſell all lands, tenements, and here. 
ditaments, which the bankrupt ſhall have purchaſed for money, &c. 
Jointly with his wife, children, or child, for his own uſe, or for ſuch 
uſe or intereſt as he might lawfully depart withal. | 
Tet, if a purchaſe in the name of himſelf and his wife, and ſon, 
was before his trading, the commiſſioners cannot ſell it. R. per three 
Cro. Car. 550. 7 

So, by the fl. 13 El. 7. the commiſſioners may fell lands, Oc. 
purchaſed with any perſon to the ſecret uſe of the bankrupt. 

So, if the bankrupt be a joint-tenant in fee, for life or years, the 
commiſſioners may ſell a moiety. | 

If he be ſciſed in right of his wife, they may ſell during the co- 


verture. 


(D 12.) Tho" conveyed to his children or truſtees.) So, by the fe. 
1 Fac. 15. the commiſſioners may ſell all lands, &'c. offices, &c. 
goods, chattels, and debts, which ſuch perſon who ſhall become 
bankrupt ſhall have conveyed, or cauſe to be conveyed to any of his 
children, or other perſon, or into any other men's names, as amply 
as if ſuch bankrupt, at the time of the bankruptcy, had been actually 
ſeiſed, or poſſeſſed in his own name, of the like intereſt. 

[So, where a trader advanced half the money for the renewal of a 


leafe, the leſſee giving a note for the repayment of the money, unleſs 


fhe ſhould by will give the eſtate to one of. his children ; ſhe be- 
queathed the eſtate to his daughter, and the father becoming bank- 
rupt, a moiety of the eſtate veſted in the aſſignees under this ſtatute. 
T Brown. Ch. Rep. 160.) | 

So, if they are conveyed before his bankruptcy, in conſideration of 
marriage, to the uſe of himſelf and his wife; tho' the wife is not 
named by the fot. for ſhe is within the intent. R. Sti. 289. 

[If A., in declining circumſtances, conveys an eſtate for an inade- 
quate conſideration, it ſhall only ſtand for a ſecurity for as much as 


was really due, and the eſtate be conveyed to the aſſignees. Bar uel! 


v. Ward, H. 1744, 1 Atkyns, 260.] 
[If a legacy has been left to the wife of a man who becomes 
bankrupt before he receives it, and the wife dies, the aſſignee ſhall 


not be obliged to make any proviſion for the iſſue of the marriage, 


eſpecially if they are otherwiſe provided for. Hearle v. Greenbank, 
P. 1749, 3 Atkyns, 695. 1 Veſey, 298.] | 


[Lands conveyed by A. after marriage to truſtees, in conſideration 


of five ſhillings, and cther valuable conſiderations, in truſt for him- 
ſelf for life, to his wife for life, then to his eldeſt ſon if he ſurvives 
father and mother, then to his other ſons; if 4. becomes bankrupt 
22 years afterwards, ſhall be conveyed by the truſtees to the aſſignees, 
by virtue of fat. 1 Fac. 1. c. 15, Walker v. Burrows, MH. 1745, 
1 Atkyns, 93.) 5 

[But if a man, not a trader or in debt, makes a voluntary ſettle- 
ment on a child, and aſterwards becomes a trader and a bankrupt, this 
ſettlement is not liable to the bankruptcy. Lilly v. Oſborn, T. 1734, 
3 P. V. 298.) 
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miſſioners may ſell, Gc. all lands, Cc. whereof the bankrupt is ſeiſed 
in tail, in poſſeſſion, reverſion, or remainder, whereof no reverſion or 
remainder is in the gift of the king, &c. which ſhall be good againſt 
ifſues in tail, and all others, whom the bankrupt might bar of any re- 
mainder, title, poſſibility, &c. by a common recovery. 

So, they may ſell an eſtate which the bankrupt has, to commence. 
upon a contingency. | 


(D 14.) Tho' he has only an equity of redemption.) So, by the fe. 
21 Jac. 19. if the bankrupt has conveyed lands, Qc. goods, &c. on 
condition, or under power of redemption, the commiſhoners may 
before the time of performance of the condition, under their hands 


aud ſeals, appoint a perſon to make tender of payment, or perform- 


ance according to the nature of the condition. And after ſuch ten- 
der, Sc. the commiſſioners may ſell ſuch lands, goods, c. for the 
benefit of the creditors, as any other of the bankrupt's eſtate, 


(D 15.) Tho? it deſcends after his bankruptcy.) So, by the Pe. 
13 El. 7. the commiſſioners may fell all lands free, or copy, fees, 
goods, &c. purchaſed, or which ſhall deſcend, or by any means come 
to the bankrupt, after his being declared a bankrupt, at any time be- 
fore the debts to the creditors be fully ſatisfied, or agreed for. | 

[A legacy to a bankrupt, when the teſtator dies after the certificate 
is ſigned by the creditors and commiſſioners, but before it is allow- 
ed, mall go to the aſſignees for the benefit of the creditors. Tudway 
v. Bourn, H. 32 G. 2. 2 B. MH. 716.] 


(D 16.) All goods and debts.) So, by the ff. 13 El. 7. the commiſ- 
ſioners may ſell all money, goods, chattels, merchandiſes, wares, and 
debts of the bankrupt wherever found. | | 

And by the %. 1 Fac. 15. the commiſſioners may grant, and aſſign 
any debts due to the bankrupt, or to be due, from what perſon or in 
what manner ſoever, to the benefit of the creditors z which aſſign- 
ment ſhall veſt the property of ſuch debt in the aſſignee, as fully as if 
the bond, &c. were made to ſuch aſſignee, ſo that the bankrupt ſhall 
not afterwards recover, releaſe, or diſcharge the ſame, nor ſhall it be 
attached as a debt of the bankrupt. 

And therefore, the commiſſioners may ſell all the goods of the 
bankrupt, tho' he ſold them bond fide after his bankruptcy, and before 
the commiſſion awarded. Vide ante, (C g.) | 

* he ſold them in market overt. Per Twiſd. 1 Lev. 174. 
I Sid. 272. 

A fortiori, goods ſold by the bankrupt after the commiſſion, before 
« ſeizure. R, Mo. 594. 5 | Ne. 

Tho' the bankrupt pay his money to any creditor for a juſt debt. 
R. 2 Co. 25.6, 8 5 

A ſhip- builder who repairs a ſhip, and delivers poſſeſſion of it, has 
no ſpecific lien upon it, but muſt come in under the commiſſion for 
his debt, and muſt deliver up the money for which he ſold the ſhip, 
Ex parte Shank, T. 1754, 1 Ath. 234. | 

{A captain of a ſhip has no lien upon her for wages, ſtores, or re- 
pairs done in England. Wilkins v. Carmichael, B. R. H. 19 Geo. 3. 
Denugl, 101.4 HIS 
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[A miller to whom a meal-man is indebted for grinding corn, has 
no ſpecific lien on corn'in his hands at the bankruptcy for the money 
formerly due, but only for grinding the corn then in his hands. Sem. 
Ex parte Ockenden, T. 1754, 1 Atkyns, 235.] _- 

[A mortgage or conditional diſpoſition or conveyance of goods is 
within 21 Fac. 1. c. 19. . 10, 11. but extends to goods only origin- 
ally the bankrupt's ; and choſes in action are within the clauſe. Ry- 
all v. Rolle, H. 1749, 1 Atkyns, 165. 1 Veſey, 348. 1 Wilf. 260.] 

FA ſhare of partnerſhip trade and utenſils, &c, mortgaged to a 
partner, muſt be delivered, or it is a deluſive credit, and falls within 
that ſtatute. 15:d.] | . | 

[If one partner lends money to another generally, and it is not en- 
tred on the partnerſhip books, he gains no ſpecific lien on the ſhare of 
the borrower, nor ſhall be preferred to ſeparate creditors on a bank- 
ruptcy. bid.) | | NS 

[If a man advances money on a conditional ſale of goods, and 
does not inſiſt on the delivery of them, he confides in the credit of 
the vender, and has no real or particular ſecurity, but muſt come in 
as any other creditor under a commiſſion of bankrupt againſt him. 
Bid.) 

[If a partner pay a debt due to the crown, and take an aſſign- 
ment, the partnerſhip effects muſt be applied to pay the partnerſhip 
debts, beſore he can claim any thing out of it, either as his ſhare or 
debt. Weſt v. Skip, P. 1750, 1 Veſey, 456.]. 

[A. and B., partners, are indebted to C., without whofe know- 
ledge on 26th 4. lodges goods at a public warchouſe for C.; on 
27th he abſconds, on 28th he ſends bills of parcels to C., (who had 
not purchaſed or agreed for them,) on 3oth C. receives the bill of 
parcels, ſells the goods, and applies the money in part payment of 
the debt. The aſſignees recover the whole goods on trover. Hague 
v. Rolliſtan, H. 8 G. 3. 4 B. M. 2174.) | 

[A. and B., partners, indebted to C., in contemplation of their 
bankruptcy, indorſe a note of D., to whom they have given notes 
for the ſame ſum to C., and ſend it by the poſt ; they are bankrupts 
before he receives it; there was no ſuch courſe of dealing between 
them; there appears no appropriation of the note. Aſſignees re- 
cover. Alderſon v. Temple, T. 8 G. 3. 4 B. M. 2235.) | 

[If bills are ſent, or goods conſigned, tho'. without his know- 
ledge, to one who has paid value before, aſſignees ſhall not recover. 
Otherwiſe, if conſideration not paid, Chancery interpoſes. Bid. 

[All ads to defraud creditors are void. Bid. 3 Wiſſ. 47. Cowp, 
117. 627. Doug l. 96.) 

[An inſolvent debtor cannot go out of the common courſe of trade 
to prefer a creditor, but he may prefer one in the common courſe of 
trade, id.] | . 

[Aſent is neceſſary to complete a contract; yet bills, Wc. ſent to a 
great diſtance may be good, tho' bankruptcy intervenes before arrival. 
bid. Cowp. 117.] 4 

LA., a linen-draper, buys goods on credit; B. his brother, a 
banker, employs C. to buy them of A. at prime colt, to whom he gives 
his notes, which are paid unto B, ; C. ſells the goods, and accounts 
for them to B. ; B. ſends another man, D., to buy them at prime coſt, 
and gives him bank notes to pay for them ; A. changes the notes for 

| others 
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others which he pays unto B.; D. ſells the goods, and accounts for 
them to B. It is a fraud, (tho' not an act of bankruptcy, becauſe no 
deed nor conveyance, ) the ſale void; and trover lies for the aſſignees 
againſt B. Martin v. Pexetreſs, M. 10 G. 3. 4 B. M. 2477. 

On a loan of money, a trader in inſolvent circumſtauces aſſigns 
a third of his effects to the lender, and two days after becomes bank- 


rupt; it is fraudulent and void. Linton v, Bartlet, AH. 10 Geo, 3. 
3 Will. 47. 
{Where a ſale of goods has been completed by actual delivery to 
the buyer, who afterwards becomes inſolvent before they are paid 
for; he cannot reſcind the contract, and return the goods with the 
conſent of the ſeller, ſo as to give him a preference to his other cre- 
ditors. Barnes v. Freeland, B. R. M. 35 Geo. 3. 6 T. K. 80.] 
[And if he does, trover will lie by the aſſignees for them. Bid.] 
[If a bankrupt give a preference to a creditor under the apprehen- 
fion of legal proceſs, however groundleſs, ſuch preference is binding. 
Thompſon v. Freeman, B. R. E. 26 Geo. 3. 1 T. R. 155.] 
[A creditor, knowing his debtor to be in diſtreſſed circumſtances, 
and not able to pay his debt, applied to him in the firſt inſtance about 
two months before his bankruptcy for a ſecurity, and took part of his 
ſtock in trade for that purpoſe ; this is not an undue preference, 
tho? the creditor did not threaten to ſue him in caſe of a refuſal ; and 
the aſſignees cannot recover the property ſo delivered. Smith v. 
Payne, B. R. H. 35 Geo. 3. 6 T. R. 152.) | 
So, they may fell his goods in Ireland. | 
They may ſell monies due to the-bankrupt upon a judgment. Jon. 
215. 8 | 
And judgment may be entred upon. a /cire factas, after verdict 
againſt the terre-tenant, at the requeſt of the aſſignee, without a new 
ſcire facias by him. 5 Med. 88. "4g „ 

So, an heriot, relief, Cc. due to the bankrupt. | : 

So, a debt upon a bond to A. as truſtee for the bankrupt. R. Pal. 
505: A 

So, they ſhall have an equity of redemption, which the bankrupt. 
had. 2 Per. 97. | | 

oy a legacy given to the bankrupt, for which he had a decree, R. 
2 Ver. 433. ; + 

90, they may ſell goods of the bankrupt forfeited, and ſeized by a 
capias utlagatum after the bankruptcy, and before the commiſſion ; 
for a bankrupt ſhall not defeat his creditors, by his act or default. 
R. 1 Sal. 109. R. cont. in the Exchequer, Hil. 6 Geo. 

So, by the flat. 5 Geo. 2. 30. the goods of a bankrupt, being a fe- 
lon, ſhall go among the creditors. | | | 


(D 17.) The he has only the diſpoſition by conſent of the ouner, &c.] 
And by the fat. 21 Fac. 19. the commiſſioners may fell all goods, 
whereof the bankrupt ſhall be reputed owner, and with the conſent 
of the true owner, take upon him the ſale and diſpoſition, tho' for- 
merly conveyed by the bankrupt to ſuch true owner for valuable con- 
ſideration. Vide Conop, 232. . 

[Where A., a trader, and an officer in the Ea, India Company's 
ſervice, aſſigned his privilege, conſiſting of ſhipping goods from te 
Laſt Indies to England to B., for a valuable conſideration ; _ 

£ order 


* 
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order to evade the bye-laws of the Eaſt India Company, which pro. 
hibits ſuch aſſignments, the goods were ſhipped, entred, warchouſed, 
and ſold by the Company in 4.'s name, and the proceeds carried 
to his account; but before A. reccived thoſe proceeds from the Com- 
pany, he became a bankrupt : it was holden, that his aſſignees were 
entitled to recover the amount in an action for money had and re- 
ceived againſt the Ea India Company, who retained the fame ; this 
being fuch a poſſeſſion of © goods and chattels” in the bankrupt as 
falls within this ſtatute. Gordon v. Eaſt India Company, B. R. E. 


37 Ges. J. 7 T. R. 228.) 
[To bring a caſe within this ſtatute the bankrupt muſt have been a 


trader when he was in poſſellion of the property. Fd.) 

[If the furniture of a coffee-houſe be taken in execution by a cre- 
ditor, and, without ever oeing removed, be let by him to the keeper of 
the coffee-houſe, who becomes bankrupt while in poſſeſſion of it, the 
commiſſioners are entitled to it. Lingham v. Biggs, C. P. T. 37 G. 3. 
1 By. & Pull. Rep. 82. Bryſon v. Wylie, B. R. H. 24 Geo. 3. Ibid. 
p. 83. u. (a.] | | 

[Goods, the property of a widow and children, were upon her ſe- 
cond marriage aſſigned to truſtees, in truſt to ſuffer the huſband to 
enjoy them, on condition that he ſhould pay to the truſtees for the 
uſe of the children 800 J. by yearly inſtalments of 100. from July 

1789; he continued in poſſeſſion of them till 1797, having paid only 

250l.; the day before his bankruprcy the truſtees re-poſſeſied them- 
ſelves of the goods; and ir was holden, that this was fraudulent as 
againſt creditors ; and that the aſſignee of rhe bankrupt was entitled 
to the goods under this ſtatute. Darby v. Smith, B. R. M. 39 G. 3. 
8 T. K. 82.] | | 

And all lands, goods, Cc. extended after his becoming a bank- 
rupt, on pretence of his being accomptant, or indebted to the king, 
if upon examination by the commiſſioners on oath it be found ſuch 
debt be due to ſuch accomptant or debtor on a contract not ori- 
ginally made between him and the, bankrupt, but made with, or in 
truſt for, ſome other perſon. | . 

So, goods taken in execution after an act of bankruptcy, tho' the 
writ bears 2%e before. Semb. 1 Lev. 173. 

So, a judgment obtained by a creditor aſter an act of bankruptcy 
ſhall be avoided. 

Bo, by the „at. 21 Fac. 19. if the bankrupt had granted or pledged 
his goods, c. for payment of the money, the commiſſioners may 
ig tos tender the money, and then ſell the goods. | 

| et if the- goods of a bankrupt are ſeized in execution after the 
GK bankruptcy, and ſold by the ſheriff, the commiſſioners cannot aſſign 
the money raiſed by the ſale, but they muſt aſſign the goods them- 
ſelves. R 3 Lev. 192. | | | 
[So, if a bankrupt, after he has obtained his certificate, trading 
again for himſelf, be left for ſeveral years in poſſeſſion of his houſe, 
houſehold goods and furniture, in order to aſſiſt in ſettling the affairs 
of the bankrupt eſtate, the aſſignees repeatedly ſtating the goods, &c. 
in their accounts with the creditors, as part*of the eſtate, ſuch poſ- 
ſeſſion does not fall within 21 Jac. 1. c. 19. / 4. ſo as to veſt the 
goods in afignees under a new commiſſion, Doug. 317.] | 
So, if goods are taken in execution by the ſheriff at the ſuit of the 
5 bankrupt, 
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bankrupt, they cannot be aſſigned till they come to the hands of the 
bankrupt. R. Jon. 215. Cro. Car. 166. 176. 
Nor, damages, which the bankrupt may recover for treſpaſs or 
ſlander, before they are aſcertained by judgment. Jou. 215. 

[Where a bankrupt is in poſſeſſion of - the goods of another bong 

, with the conſent of the owner at the time of the bankruptcy, 
for a ſpecific purpole, beyond which he has not the right of diſpo- 
ſition or alteration, that is not ſuch a poſſeſſion as entitles the aſſig- 
nees to recover the value of them under this ſtatute. Collins v. Forbes, 


B. R. T. 29 Geo. 3. 3 T. R. 316. 


(D 18.) What not, lands, &c: feld band ade before the bankruptcy ] 
But by the Fat. 13 El. 7. the commiſſioners cannot ſell Jands, Oc. 
aſſured by the bankrupt before he became bankrupt, ſo as ſuch aſ- 
ſurance be made ben fide, and the party to whoſe uſe made, be not 
privy or conſenting to the purpoſe of the bankrupt, to deceive his 
creditors, at or before ſuch aſſurance, 

Nor, lands, which the bankrupt had ſold by deed indented, tho! 
the inrolment was after the bankruptcy. Fon. 203. 

So, by the fat. 21 Fac. 19. no purchaſer for a valuable conſider- 
ation ſhall be impeached, unleſs the commiſſion to prove him a bank- 
rupt be ſued in five years after he ſhall become a bankrupt. 

So, if the bankrupt be afterwards outlawed, and 4. gives money 
for a leaſe of his land from the king, before the commiſhon ſued, 5 
will be a purchaſer bond fide for fo much. K. 1 Sal. 109. 

[If A. after marriage, in conſideration of a ſum paid by his wife's 
brother, ſettles an eſtate to himſelf for life, remainder to truſtees to 
preſerve, Cc. to the wife for jointure, to truſtees for 99 years, on the 
truſts after expreſſed, and then to the ſons in tail male; and no de- 
claration of the uſes of the term for 99 years. A. becomes bank-' 
rupt: this uſe ſhall not revert to A. and his aſſignees, but ſhall be 
conſidered as a truſt term to attend the inheritance; and the aſſignecs 
take only the intereit 4. has in the eſtate, that is, for his life, 
Brown v. Jones, M. 1744, 1 Athyns, 188.] 


(D 19.) Or which he had as truſtee. ] Nor, lands, which * bank- 
rupt has as a truſtee only, for payment of the debts of another. K. 
in Chanc. Trin. 2 Geo. inter Clopham & Gallant. 

Uf a bond is given to a trultee, to ſecure the payment of an an- 
nuity to a woman who marries and brings a fortune to A., who be- 
comes a bankrupt, and the woman has nothing to ſubſiſt on but this 
annuity, the aſſignees ſhall deliver the bond to her, and ſhe ſhall re- 
ceive the arrears and future payments. Ex parte Coyſegane, M. i 53» 
1 Atkyns, 192.] 

(Specific effects (even money if diſtinguiſhable) of a teſtator in the 
hands of his executor à bankrupt, ſhall not be ſeized. Howard v. 
Jemmet, H. 3 G. 3. 3 B. M. 1368.) 

Nor, money belonging to the pariſh in the hands of an overſcer. of 
the poor become bankrupt. 1 Term Rep. 370.) 

Nor, does a debt, due to the bankrupt as truſtee for another, paſs 
under the aſſignment. 1 Term Rep. 619. 
And he may ſue the debtor in his own name for the benefit of the 

perſon for whom he is 5 14. ibid.] 
| (D 20.) 
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(D 20.) Or upon which an execution was executed.) Nor, by the 
flat. 21 Fac. 19. lands or goods, &c. whereof an extent or execution 
is ſerved and executed before he became bankrupt. . 

| So, if a ſtatute be extended upon the lands, tho' the /iberate was 
not ſued before his bankruptcy. R. Cre. Car. 149. Jon. 203. 

Nor, goods taken in execution for the bankrupt, before the return 
of the writ. R. Cro. Car. 166. 176. Jon. 215. OE 

So, if an execution be made after an act of bankruptcy, and be- 
fore notice of it, upon a writ teite'd before the bankruptcy, trover 
does not lie by the aſſignees againſt the officer. R. 1 Lev. 173, 
1 Sid. 271. | | 

Yet goods, not taken in execution, may be ſold, tho' the writ of 
execution was delivered to the ſheriff before his bankruptcy. R. 
3 Lev. 50. 192. | 

[And if money is levied by ſheriff on F. fa. which he returns, and 
pays plaintiff the money, before defendant has lain two months in 
priſon, which he afterwards does, and thereby becomes bankrupt, by 
relation prior to the execution; plaintiff ſhall refund the money. 
Coppendale v. Bridgen, T. 32 & 33 G. 2. B. M. 814. Vide Cooper v. 
Chitty, paſt. (D 29.) . | 
Ia landlord may diſtrain for his rent on a bankrupt's goods, either 

before or after the aſſignment ; but if he neglects it, and ſuffers them 
to be ſold by the aſſignees, he comes in on an average with the reſt of 
the creditors. Anon. P. 1740, 1 Athyns, 102. Ex parte Deſcharmes, 
H. 1742, 1 Atkyns, 103. Ex parte Jacques, M. 1730, Ex parte 
Dillon, H. 1733, 1 Atkyns, 104. | 

[The landlord may diſtrain for his entire rent due, on any goods 
remaining on the premiſes, even tho? ſold by the aſſignees, if not re- 
moved. Ex parte Plummer, H. 1739, 1 Atkyns, 103. Ex parte 
Grove, P. 1747, 1 Atkyns, 104.) ES 

[A landlord, tho' he made no diſtreſs, has been conſidered as 
within the equity of the ſtatute, giving him a year's rent on execu- 
tions. Ex parte Plummer, H. 1739, 1 Atkyns, 103%] ]) 

[If a landlord comes in and proves his debt for rent under the com- 
miſſion, and the aſſignees ſell the goods to a perſon who lives on the 
premiſes, and the goods remain there, and the landlord afterwards - 
diſtrains, his proceedings on the replevin ſhall be reſtrained, and he 
confined to his remedy under the commiſſion, Ex parte Grove, P. 
1747, 1 Atkyns, 10g.) | 

[If a candle-maker, being in arrear for the ſingle duties, become a 
bankrupt, and is convicted after the aſſignment of his effects, the 
double duties are a lien upon the candles, utenſils, and materials in 
the hands of the aſſignees; and they may be diſtrained. Stracy v. 
Hulſe, B. R. T. 20 G. 3. Dougl. 411.) | 

Ulf a ſoap-maker, having incurred a forfeiture for having concealed 
ſoap contrary to the fat. 1 Geo. 1. / 2. c. 36. become bankrupt, and 
a proviſional aſſignment of his eſtate be made, after which the ſoap is 
condemned and the bankrupt convicted, and thereupon a warrant iſ- 
ſues to levy the penalty on his goods generally ; ſuch a warrant is bad, 
and cannot juſtify a ſeizure of the ſoap in the hands of the aſſignees. 
Auſtin v. Whitehead, B. R. M. 36 Geo. 3. 6 T. R. 436.) 

. Juære, Would the ſeizure have been legal if the warrant had pur- 
ſued the words of the ſtatute ? bid.) | RES 

. (D 21.) 


D 21.) Or which were ſertled upon the marriage of a fon, & c.] So, 
by the fat. 1 Fac. 15. the commiſſioners cannot fell land, Oc. or 
goods, &c. purchaſed, or conveyed by the bankrupt upon the mar- 
tiage of any of his children, both parties being of years of conſent. 
So, if a leſſee for years has a covenant for renewal, the aſſignee 
ſhall have no benefit of it. 2 Ver. 97. | | 

So, if land be ſettled in truſt for the wife of B. by the anceſtor of 
ſuch wife, and B. becomes a bankrupt, the aſſignee ſhall have no be- 
nefit of ſuch truſt, during the joint lives of B. and his wife. R, 
2 Ver. 96. | WL 7 

So, 7 the father of B. covenant upon his marriage to pay 15 J. 
per ann. to B. during the life of the father, and B. becomes a bank- 
rupt, the aſſignees thall not have the benefit of ſuch agreement. R. 
2 Ver. 194. „ 

The fortune of a wife may be ſettled on the huſband till he fails, 
and then to her ſeparate uſe, and the crediters ſhall not have the pro- 
firs of it. Lockyer v. Savage, H. 6 Geo. 2. in Scac. Str. 947.] 

(If wife, poſſeſſed of plate, has power to diſpoſe of it by articles 
before marriage, and appoints it to her children by a former huſband, 
this plate is not within at. 21 Fac. 1., but ſhall be delivered to the 
children. Ax parte Marſh, T. 1744, 1 Athyns, 168.] 

If wife has a contingent intereſt in a bond given by huſband on 
marriage, but no judgment or truſtees, and has alſo a leaſe left her 
by her father, which the executor will not give up without further 
proviſion for her; and ſhe agrees that on part of the money ariſing 
by ſale of leaſe, being ſettled to her ſeparate uſe during life, and 
then to her children, ſhe will give up her intereſt in the bond, this 
ſettl-ment is good againſt creditors. Ward v. Skellet, T. 1750, 
2 Veſey, 16.] . 


(D 22.) Debts and goods, &c.] So, by the flat. 1 Fac. 15. the 
commiſſioners cannot aſſign debts paid by a debtor to the bankrupt, 
truly and bond fide, before he underſtood him to have been a bank- 
rupt. R. 3 Keb. 190. : 

Nor, goods bought of a bankrupt bond fide, for a valuable conſi- 
deration, before notice of the bankruptcy. Semb. Skin, 149. 

Nor, goods delivered by a bankrupt, purſuant to an award con- 
| firmed in Chancery without fraud, before notice that he was a bank- 
rupt. Du. 2 Ver. 230. | 
Nor, a bond, Cc. aſſigned by the bankrupt for a juſt debt, before 

his bankruptcy. 2 Ver. 428. LB 

So, they cannot aſſign money, given by the bankrupt after an act 
of bankruptcy committed, to put his ſon apprentice, being the uſual 
rate, and given ſeveral years before he appeared to be a bankrupt. 
R. 3 Lev. 58, 9. Dub. Shin. 21. | | 

Nor, money recovered againſt a bankrupt before notice. 3 Keb. 
231, 2. 55 5 

[A factor gave his acceptance to his principal for the amount of 
goods fold on account after a ſecret at of bankruptcy of the princi- 
pal, but without notice to the factor; and after notice of the bank- 
Tuptcy the factor paid his acceptance to the holder of the bill; and 
it was holden that the payment was protected by this ſtatute. Wil- 
bins V, Caſey, B. R. T. 38 Geo, 3· 7 2 R. 71144 3 

Vox. II. 1 D Nor, 


Nor, goods conſigned to the bankrupt but not paid for, whicli the 
owner before delivery, hearing that he was a bankrupt, and changing 
his former conſignment, conſigns to another. Cont. at Law, but R. 
in Equity. 2 Ver. 203. | | | 5 

[A. by will gave an annuity to B., directing that B. 's receipt alone 
ſhould be a diſcharge for it, that B. ſhould not alienate it, and that 
if he did, it ſnould ceaſe and determine. B. became a bankrupt, and 
the commiſſioners aſſigned the annuity with his other effects to the 
allignees ; and it was holden that the annuity ceaſed. Dommett v. 


Bedford, B. R. E. 36 Geo. 3. 6 T. K. 684. 


So, by the flat. 5 Geo. 24. if mutual credit, or debts appear, the 
commiſſioners (or by the fat. 5 Geo. 2. 30. the aſſignees) may ſtate 


the account; and the balance, and no more, ſhall be claimed, or paid 
on either fide. Vide paſt. (D 27.) 

[But a demand againſt a bankrupt cannot be /et of in an action by 
his aſſignees for zrover aud converſion, ſubſequent to the bankruptcy, of 
elfes belonging to the bankrupt's eſtate. Doug. 101 

[If goods are ſold and ſent to A. who does not enter them in his 
books, but before he becomes a bankrupt, delivers them to B. for the 
uſe of C. (from whom he had them) that they may not go to his 
other creditors z the delivery vetts the abſolute property in C. before 
his agreement, and the aſſignee cannot recover them. Atkins v. Bar- 
wick, P. 5 G. Str. 165. Hort. 35 2. | 

If a merchant abroad ſends goods to a factor in London, who be- 
comes bankrupt, the goods are not affected by it. Gedfrey v. Fur, 
1 -. | 

If a bankrupt is an executor, the court will appoint a receiver of 
the teſtator's effects unreceived, and order the aibgnees to deliver 
over to him ſuch part of his effects as have been received by them, 
or are in their hands in fpecie, and they ſhall be paid in a courſe of 
adminiſtration. Ie parte Ellis, H. 1742, 1 Atkyns, 101.) 

[If A. has a note given him by his dehtor, and gives it to B. his 
creditor, who gives him a receipt for it, and A. becomes bankrupt 
beforc B. has received the money, and the ailignees receive it, they 
thall be conſidered as truſtces for B, and pay him the money. Lx 
parte Byas, M. 1743, 1 Athyns, 124) ] 

(By /a. 19 Gee. 2. c. 32. no bond fide creditor for goods fold, or 
bills drawn, negociated or accepted by bankrupt, ſhall be liable to 
refund to aſſignecs any money received of ſuch bankrupt before he 
knew of his bankruptcy or inſolvent circumſtances. 

[Under this ſtatute aſſignees may recover, in an action of afſump/i2, 
money paid by a trader, after a ſecret act of bankruptcy, to a carrier 
for the carriage of goods; this ſtatute being ſtrictly confined by ths 
courts to goods /ald and bills drawn, & ce. Bradley v. Clark, B. R. E. 
33 Geo. 3. 5 T. R.197.]J © : | a 

[.4. having recovered a verdict for a certain ſum of money againſt 
B., B. commits an act of bankruptcy. A., having had no notice cf 
the bankruptcy, afterwards gives time to B., and inſtead of entring 
up judgment and ſuing out execution, takes a bill drawn by B. on 
C. at a diſtant period, for the amount of the ſum recoycred. This 
is not a payment protected by this ſtatute, and B.'s aſſignees may re- 
cover from A. the money received by him upon the bill. Pinkerton 


v. Magſball, C. P. T. 34 Ges. 3. 2 H. Bl. 334] 
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A trader after a ſecret act of bankruptcy conſigned goods to a fac- 


dor, who agreed to advance money thereon, and accordingly accept- 
ed and paid bills drawn on him by the trader; a commiſſion after- 


wards iſſued againſt the trader on ſuch prior act of bankruptcy, after 
ki h the factor ſold the goods and received the money, and it was 
Holden that he was anſwerable to the aſſignees for the amount. Cope 
land v. Stain, B. R. E. 39 Gee. 3. 8 T. R. 199. 82 ; 
{But if the payee of a bill of exchange received from a third per- 
ſon as the price of an eſtate, give time to the drawer on condition 
that he ſhall allow intereſt, and afterwards the drawer diſcharge 
the bill, having in the mean time committed an act of bankruptcy z 
this is not ſuch a payment in the ordinary courſe of trade as is pro- 
tected by this ſtatute ; and the aſſignees may recover the money from 


the payee. 2 Term Rep. 648.) 


A. and B. enter into partnerſhip afterwards they diſſolve it, and 


B. gives A. a releaſe; A. dies, B. becomes bankrupt : the effects of 


A. cannot be ſeized under the commiſſion. Zx parte Titner, M. 

1746, 1 Ahe, 136. | | | 
[Afſiznment of a ſhip and goods at ſea may be good againſt aſſig- 

ners, though no poſſe ſſion taken; tho' not of goods at land. Semb. 


A 


fed 9. Bourne v. Dodſon, M. 1740, 1 Athyns, I54.] 


[Where the bankrupt before his bankruptcy aſſigned a veſſel, in 
conlideration of a debt then due, together with a policy of inſurance, 
covenanting to keep up the inſurance ; and in purſuance of his co- 
venant . a policy, the veſſel being then at ſea; but the broker 
being a creditor of the bankrupt would not part with it, and the 
bankrupt conſented that it ſhould remain with him as a ſecurity for 
his debt : the 9 to whom the aſſignment was made is not bound 
to give up the veſſel and come in under the commiſſion, for by the 
aſſignment he completely acquired the property, and had a right to 
a ſpecific performance ; tho' it would have been otherwiſe if by his 
conſent the policy had remained with the bankrupt. 1 Brown, Ch. 


Rep. 126. 


[An allignment of goods at ſea as a collateral ſecurity for a debt, 


and a ſubſequent indorſement of a bill of lading, are good as againſt 


the aſſignees of the aſſignor, who committed an act of bankruptcy 
between the aſſignment of the goods and the indorſement of the bill 
of lading. 2 Term Rep. 485.] ; 

[So, where a ſhip was mortgaged at ſea, with a proviſo that the 


mortgagor ſhould continue in poſſeſſion till failure of payment of the 


mortgage money on demand, the grand bill of ſale was delivered, 
and the mortgagor became bankrupt before the arrival of the ſhip, 
and the mortgagee took poſſeſſion on her arrival ; he may maintain 
trover 8 the aſſignees who took the ſhip from him, tho' he 
N no demand either on the bankrupt or his aſſignees. 2 Term 

6p. 462.] | 
(If A. gives bond to B., and alſo by deed aſſigns to him the goods 
of a ſhip at ſea, and the hills of lading and policies of infutance, to 
ſecure re-payment of money, and A. afterwards becomes bankrupt ; 
every thing which could ſhew a right to the cargo being delivered to 
B. A. cannot be faid to have the order and diſpoſition of it ; and it 
is therefore not within the meaning of 21 Fac. 1. c. 19. 3 and B. may 
| 5 D 2 retam 
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retain till ſatisfied principal and intereſt. Brown v. Heathcote, T. 
1746, 1 Atkyns, 160.] | 
[Aſſignment of an outward-bound cargo is a complete contract 
without delivery, though not of an homeward-bound. Bid.] | 
Indorſing bills of lading, without the goods are direQed to be 
delivered to the aſſignee, is not a ſufficient legal ſale. id.] 
ut it is a good equitable lien, as an aſſignment of choſes in action 
is good, and aſſignees take, ſubject to all equitable liens. 1b:d.} 
[The claufes in 21 Jac. c: 19. do not extend to mortgages or 
pledges for money or goods, for in aſſignments or goods beyond ſea, 
it is impoſſible to deliver them over to the aſſignee. Bid. 


UA. ſells to B. two-thirds of 500 barrels, and agrees the other one= 


third ſhould be conſigned to B. for ſile on his (4.'s) account: he 
puts the tar in a warehouſe of his own, to wait for ſhipping, accord- 
ing to agreement. B. pays the purchaſe- money: A. becomes bank- 
Tupt, and the aſſignees take poſſeſſion of the tar in his. warehouſe, 
they muſt re-deliver it to B., for it is not within 21 Fac. 1. c. 19. Ex 
parte Flyn, M. 1748, 1 Atkyns, 185.] 

[The bare exchange of notes with a bankrupt, or giving money 
for bank-notes, cannot affect a banker, as a trader with that bank- 
rupt. Ex parte Bland, M. 1747, 1 Athyns, 205.] | 

If A. of Paris draws on B. and promiſes to make remittances to 
pay them, and directs all to be entred in diſtinct account. G. A. 
accordingly remits bills, for which B. gives credit in account; G. B. 
becomes bankrupt; A. ſhall have the ſpecific bills delivered up to 
him. Ex parte Dumas, T. 1754, 1 Atkyns, 232, 2 Veſey, 582. 

[If agents abroad are in diſburſe for their principal, and doubting 


his circumſtances, make bills of lading to their own order, indorſed 


in blank; tho' theſe bills come to the principal's hands, yet if the 
agent's partner h. re writes them word that the principal is bankrupt, 
and deſires them to ſend the bills of lading, and an order to the cap- 
tain ro deliver the goods to him, he may retain them for ſelf and 
company, till reimburſed what the partnerſhip is in advance. Snee 
v. Preſcot, H. 1743, 1 Athyns, 245.) 

Ulf A. by will leaves a moiety of what he is entitled unto from 
another's eſtate, to B. for life, then to C. for life, and afterwards to 
be divided among C.'s children living at her death, and this is di- 
rected by a decree to be laid out in ſtock, and the intereſt to be 


paid accordingly; and the huſband of C. aſſigns this legacy to D., 


tor ſecuring 150 J. on a contingency mentioned in the deed, which 
alſo recites the decree : C.'s huſband becomes bankrupt; D. waives 
the aſſignment, comes in as creditor, and aſſigns the legacy to the 
aſſignees: — The ſtock ſhall be transferred to C.'s daughter, C. being 
dead. Grey v. Kentiſh, T. 1749, 1 Athyns, 280.] , 

[If a creditor receives money or bills of exchange after act of 
bankruptcy committed, it is good payment, if. no notice, and if the 
bills are reccived before the commiſſion iſſued. Hawkins v. Penfold, 
7. 1754, 2 %, 550.] | 
A factor has ſpecific lien on goods purchaſed by him. Ex parte 
Emery, T. 1755, 2 Veſey, 674.] | 

IIf after a private at of bankruptcy a factor pays money for his 
principal, who conſigns goods to him, which he ſells; the aſſignee 

— | cannot 
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cannot recover againſt the faQor, tho' it appears that he ſuſ. 
peed the principal to be in very bad circumſtances. Foxcroft v. 
Devonſhire, H. 33 G. 2. 2 B. M. 931. 
[Lending money to traders? knowing them to be in dubious, tot- 
tering, or diſtrefſed circumſtances, on mortgages or liens, is not 
fraudulent, nor the contract in caſe of bankruptcy void. Bid. | 
[The aſſignees of a huſband cannot take the ſeparate effects of his 
wife, a ſole trader in London, in prejudice to her ſeparate creditors. 
Lavie v. Phillips, M. 6 G. 3. 3 B. M. 1776.] : | 


(D 73.) 1. what manner the ſale ſhall be.) By ft. 13 El. 7. the 
commiſſioners, or major part, ſhall cauſe the bankrupt's lands, goods, 
Ec. to be ſearched, viewed, and appraiſed to the beſt value; and by 
deed indented, and inrolled in one of her majeſty's courts of record, 
make ſale of all lands, &c. and all deeds and evidences touching only 


the ſame, and of all offices, goods, chattels, Oc. or otherwiſe to 


order the ſame for ſatisfaction and payment of creditors. 

By the Af. 1 Fac. 15. the commiſſioners ſhall grant, and aſſign or 
otherwiſe diſpoſe all debts due to the bankrupt.  _ | 

And by the f. 21 Fac. 19. by deed indented, and inrolled in 
ſix months after making thereof, in ſome of his majeſty's courts 
of record, they may grant, bargain, ſell, and convey any entailed 
lands, &c. | 

All lands diſpoſed by the commiſſioners, may be ſold by deed in- 
dented and inrolled. 8 | „ 

Tho' the lands are entailed; ard thoſe in remainder or rever- 
fon, as well as the iſſue in tail, ſhall be barred without a common 
recovery. 

So, there may be a ſale of goods by deed not inrolled. R. 2 Co. 
26. a. I Vent. 360. EE f a 

And tho' there be no view of the lands by the commiſſioners be- 

So, if there be no view of the goods. X. 2 Cro. 26. a. 

Yet, an aſſignment is good, tho' the debt aſſigned is more than 
was due. R. Ray. 7. Ns | 

But an aſſignment of land will be void, unleſs it be by indenture 
enrolled. R. 1 Vent. 360. | 

So, before inrolment, a demiſe by the aſſignee is void to main- 
_ an ejectment, tho the deed be afterwards inrolled. R. 1 Vent. 
360. | | 

But by the . 13 El. 7. the vendee of copyhold lands before en- 
try, or taking the profits, ſhall agree with the lord of the manor for 
his fine, and on ſuch agreement the lord at the next court holden 
for the (aid manor, on requeſt, ſhall grant the ſaid cuſtomary lands, 
Sc. by copy of court roll for ſuch eſtate, and intereſt as is ſold to 
the vendee, reſerving the antient rents, cuſtoms, and ſervices, and 
{hall admit the vendee his tenant of the ſame copyhold. 

Yet, the copyhold is veſted in the bargainee before his admittance, 
though he cannot enter, or take the profits. R. Cre. Car. 568. 

And he ſhall avoid all meſne acts between the ſale and admittance. 
R. Cre. Car. 569. Vide Copyhold (N). 
lf a bankrupt's copyhold eſtate is aſſigned to aſſignees, who enter 


into agreement in writing to convey it to a purchaſer, and make 
0 D : 
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good title; the aſſignees muſt be admitted and ſurrender, and the 
lord may take two fines; therefore copyholds ſhould be excepted 
out of the aſſignment, and then the commiſſioners may convey 
to a purchaſer, and ſaye a fine. Drury v. Mann, T. 1746, 1 A. 
kyns, 95.] CE | 

[The advertiſements for ſales ſhould not be general, but ſhould 
name the hour, as maſters do: and after the time expired, if the 
commiſſioners are not gone, they ſhould admit a better bidder, And 
if this is not done, the court will open the bidding. Ex parte Green, 


P. 1747, 1 Attyns, 202. 


(D 24.) Aſſignee af the Bankrupt. 


(D 24.) How choſen.) By the ft. 5 Ann. 22. after the 25th April 
| 1707, the commiſſioners ſhall give notice in the Gazette, and apyoint 
a time and place for the creditors to meet to chuſe an aſlignee of thg 
bankrupt's eſtate, and ſhall. aſſign ſuch eſtate to no other than ſuch 

as ſhall be nominated by the major part af the creditors then preſent, 

So, by the ff. 5 Geo. 24. | 

[But by 5 2 2. c. 30, ,. 27. no creditor, nor any other for him, 
ſhall be permitted to vote in the choice of aſſignees, whoſe debts ſhall 
not amount to 10/. or upwards.) 3 
([Commiſſioners on the choice of aſſignees are not critically to ex- 

amine into the debts, but to admit creditors for what they ſwear is 

due to them, as they arg liable to an account afterwards, Ex parte 
Simpſon, T. 1744, 1 Athyns, 68.] | 
A creditor is not to be excluded voting, in all caſes of open ac- 

counts, till the account is taken; yet if the commiſſioners have doubts, 

they do right to admit it only as a claim. Ex parte Simpſon, M. 

1744, I Athynr, 70, | 

[The court will not ſet aſide the choice of aſſignees becauſe 

many creditors had not an opportunity of voting; and there is no 

precedent of its being done. Ex parte Gregnier, T. 1744, 1 At- 

Zyus, 91.7 3 

[Aſſignees ought not to be ſet aſide, unleſs it is ſhewn that they 

are not perſons of integrity or of ſubſtance, Id.] | 

[If the aſſignee of a bankrupt becomes a bankrupt, the court will 
(on application) remove him, and he and his aſſignees muſt join with 
the commiſſioners in the firſt bankruptcy, in executing of new aſſign- 
ment. Ex parte Newton, T. 1749, 1 Allyns, 97.] 

But the commillioners. in the mean time may appoint an aſſignee 
or alſhznces, who yet may be removed at a meeting of the creditors, 
if they think fit, and if removed, ſhall deliver up all the bankrupt's 

effects come to his hands, unto the new aſlignees then choſen, aud 
for refuſal to do ſo in fourteen days after notice of the new aſſignee 
choſen, and his acceptance given, in writing, under the hand and 
ſeal of the new aſlignee, ſhall forfeit 100 J. over and above the value 
of ſuch effects, c. So, by the /f. 5 Geo. 24. | 

[If an aſſignee employs an agent (without conſulting the body of 

creditots) to receive money, 1 embezzles it, the aſſignee ſhall 
make it good to the creditors, Earl of Litchfield v. Williams, M. 

1737, 1 Athyns, 87.] „ 

One affignee ſhall not be liable for the fault of another; but the 
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court cannot determine between aſſignees on a petition, but only be- 


tween the creditors and aſſignees. Earl of Litchfield v. Williams, M. 
1737s 1 Athyns, 87.] | | : | 


(D 25.) What he ought to do.] By the ft. 5 Ann. 22. the aſſignee 
ſhall be obliged to keep books of account of the bankrupt's eſtate, 
with liberty for any creditors to inſpect them. — So, by the /,. 5 G. 24. 
[So, by 5 C. 2. c. 30. /. 20.) | | 

[If an aſſignee dies before, he has accounted for what he has re- 


ceived, the commiſſioners are to be confidered as ſpecialty creditors, 


and may come upon his real eltate. Primreſe v. Bromley, M. 1739, 
1 Atkyns, 89.] . = | | : 

[Aſſignees are mere truſtees, and each ſeparately anſwerable onl 
for wha: they receive; and therefore the words jointly and ſeveralty 
ſhould be inſerted in the aſſignment. d.] 

[If aſſignees do not divide bankrupt's effects in a proper time, but 
make a private advantage of them, the court will charge them with 
intereſt, Ex parte Lane, T. 1741, 1 Atkyns, go.] 


(D 26.) What intereſt he ſball have.) By the ft. 1 Fac. 15. the aſ- 
ſignment of debts of the bankrupt by the commillioners ſhall veſt a 
property in the aſſignee, | | 

So, by the ff, 5 Ann. 22. all the effects and eſtate of the bank- 
rupt, delivered to a new aſſignee choſen by the creditors, ſhall be ac- 
tually veſted in him, as if the firſt aſhgnment had been to him. So, 
by the /. 5 Geo. 2.4. | 

ſAſhgnment veſts all rights and poſſibilities of the bankrupt; an 
exccution paſſes only what the ſheriff ſeiſes. 2 Ye. jun. 68.] 

[The aſſignees ſhall recover goods delivered before an act of bank- 
ruptcy, under a pretended ſale, to a creditor, if not done in the courſe of 
trade, but intended merely to give a fraudulent preference. Coæup. 629.] 

[And if the trader, in contemplation of an act of bankruptcy, ſend 
notes to even a very meritorious creditor, with intent to give a prefer- 
ence, the aſſignees may recover. Id. 117. 124+] 

(But a payment made by a trader iz the ordinary courſe of buſineſs, 
or enforced by legal diligence, tho' on eve of a bankruptcy, and tho” 
the bankrupt had full knowledge of his own affairs, is good. Id. 124. 
634. 1 Term Rep. 15 5. J N 

[So, where the creditor preſſes for payment, and the debtor 


makes a mortgage of goods, and delivers poſſeſſion, this is valid. I. 


634.3 | 
And by the aſſignment of the commillioners, the property ſhall be 


veſted in the aſſignee by relation from the ſirſt act of bankruptcy, as 


to the avoidance of all meſne acts. R. 1 Sal. 111. 

And a releaſe of a debt by a truſtee for a bankrupt, made after 
the aſſignment, is of no avail. R. Pal. 505. | 

All future perſonal eſtate is affected by the aſſignment, and every 
new acquiſition will veſt in the aſſignees; but as to future real eſtate, 
there mult be a new bargain and ſale, Ex parte Proudfort, H. 1743, 
1 Ahne, 252.] 5 

[Where one of three partners in a ſhip and cargo, pays only part 


of his ſhare, and gives notes for the remainder, and before they are 
due becomes a bankrupt z the aſſignees are entitled to a ful third both 
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ners by voluntary diſcharging the notes, cannot ſtand in the bank- E 


rupt's place, for his ſhare of the profits. Coup. 469.] 


[But money owen out of England (as in the plantations) to a bank. 


Tupt, may be attached, by the law of the place, after the bankruptcy, 
for a debt due before it. Doug. 170.] | 
[If, after the aſſignment of a bankrupt's eſtate, a creditor knowing 


it, and reſiding in England, attach the money of the bankrupt 


abroad, the aſſignees may recover it in an action for money had 


and received, Hunter v. Potts, B. R. H. 31 Geo. 3. 4 T. R. 182. 


H. 35 Geo. 3. 2 H. Bl. 402. Exchequer- Chamber] 

Io, alſo if the money is attached after the act of bankruptcy, 
but before the aſſignment. Si v. Worſwick, C. P. T. 31 Geo. 3. 
1 H. Bl. 665. | | 


(D 27.) What power to diſcharge debtors.] By the ff. 4 & 5 Ann. 
17. on proof before the commiſhoners, that mutual credit hath been 
between the bankrupt and his debtor, and that the accounts be 
open and unbalanced, they, or the aſſignees, may adjuſt the ac- 
counts, and the debtor ſhall not be obliged to pay more than the 
balance. | | 

So, by the f. 5 Ann. 22. the aſſignees, or major part, may make 
compoſition with the debtor of the bankrupt, when it (hall appear 
reaſonable, and take ſuch part of the debt as can be gotten on ſuch 
compoſition, in difcharge of the whole. So, by the //. 5 Geo. 24. 

80, by the /?. 3 Geo. 12. the clauſe, that a debtor ſhall pay no 
more than the balance, was enlarged for ſeven years, 

So, by the /. 5 Geo. 24. where there is mutual credit, the com- 


miſſioners may ſtate the account, and the balance only ſhall be paid 


or claimed on either ſide. (Vide 5 Geo. 2. 30.) 
So, before theſe ſtatutes, where there were mutual dealings, the 


balance only ſhould be paid. Per Hale, 2 Ver. 117. Qu. 2 Ver. 254. 


per North, 1 Mod. 215. 


So, if the bankrupt, before his bankruptcy, had aſſigned a- bond, 


and was indebted to the obligor, the obligor ſhall be allowed to 
deduct the debt to him againſt the aſſignee of the bond, Semb. 
2 Ver. 428. 6 

[if the bankrupt has ſtock in a company, (where there is a bye- law 
which ſubjects every member's ſtock to his debts to the company,) 
and is indehted to the company, they ſhall retain the ſtock and ac- 


count only for the balance. Gib/ſen v. Hudſon's Bay Company, M. 12 G. 
Str. 1645.] | 


A negociable note of bankrupt's, indorſcd to his debtor aſter 
the bankruptcy, cannot be ſet off. Marſh v. Chambers, T. 18 G. 2. 


Str. 1234.) | 

[To an action brought by the aſſignees of a bankrupt for a debt 
due to the bankrupt's eſtate, the defendant cannot ſet off caſh notes 
iſſued by the bankrupt payable to bearer bearing date before his 
bankruptcy, unleſs he ſhews further that ſuch notes came to his 


hands before the bankruptcy. Dickſon v. Evans, B. R. M. 35 G. 3. 


64. K. 67. | 
Where there is a mutual credit, the commiſſioners ought to ſtop 


intereſt on both ſides at the time of the bankruptcy, or allow it on 
15 | both 
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both ſides to the ſettling the account. Bromley v. Goodere, M. 1743. 
1 Atkyns, 75» i 


[If one is creditor under a ſeparate commiſſion againſt A., and 
debtor under a joint commiſſion apainſt A. and B., tlie demand may 
be allowed as a ſet- off againſt the debt. Semb. ſed dub. Ex parte 
Edwards, M. 1745, 1 Atkyns, 100.] = 

[Where a meeting of creditors is properly advertiſed, thoſe who 
attend have a right to bind thoſe who are abſent, and may au- 
thoriſe aſſignees to compound. Cooper v. Pepys, P. 1741, 1 Allyns, 
106. | 
- debtor to a bankrupt before his bankruptcy, who is a creditor 
of the bankrupt on a contingency that takes place aſter the bank- 
ruptcy, {hall not be at liberty to ſet off under the clauſe of mutual 
credits. Ex parte Groome, T. 1744, 1 Athyns, 115.] 

The ff. 5 G. 2. c. 30. extends to all mutual debts, tho' not re- 
lative to the mutual credit between the bankrupt and others in the 
courſe of trade, and tho? of ſuch a nature as cannot be brought into 
a general account. Ryall v. Rolle, H. 1749, 1 Atkyns, 185. 1 Veſey, 


] 
17 became bound as a ſurety for B., who, in order to indemnify 


him, agreed that he ſhould retain out of any money that ſhould be 


due from him to B., in reſpect to any dealings between them in 
trade, ſo much as he ſhould pay on the bond; B. afterwards ſold 
goods to A. of a leſs value than the money ſecured by the bond, and 
then became a bankrupt, and A. was obliged to ſatisfy the bond; it 
was holder, that this was a caſe within the fat. 5 Geo. 2. c. 30. /. 28. 
and that the aſſignees could not recover in an action for goods ſold 
and delivered, there being nothing due on the original contract to 
the bankrupt's eſtate, Dobſon v. Lockhart, B. R. H. 33 Geo. 3. 
58 133] - | | 

A. firſt purchaſed one, and afterwards a ſecond parcel of goods 
of B., each at ſix months credit; when the firſt ſum became due A. 


| lodged in BÞ.'s hands a bill of exchange for a larger amount than the 


value of the goods firſt ſoid in order to pay for them, B. engaging 
to return the overplus to A. when the bill was paid; B. received the 
amount of the bill, and then A. became a bankrupt, not having paid 
for the ſecond parcel of goods. It was holden in an action brought 
by 4.'s aſſignees for the ſurplus of the bill, that B. might retain it to 
ſatisfy his demand on 4. for the ſecond parcel of goods. Atkinſon v. 
Elliott, B. R. M. 38 Geo. 3. 7 T. R. 378.] | Ee 
[Mutual credit is not confined to pecuniary demands, but extends 


to a creditor who has goods of the bankrupt's in his hands; as, a 


packer, Sc. and he may retain till ſatisfied his full debt. Ex parte 
Deeze, T. 1748, 1 Atkyns, 228.] . \ 
[If a man is creditor of a bankrupt by ſimple contract, and debtor 
to him by bond; he may ſet off his demand againſt the principal and 
intereſt due on the bond, and pay only the balance to the aſſignees. 
Ex parte Preſcot, T. 1753, 1 Atkyns, 230.] | 
Che aſſignee cannot compound a debt due to the bankrupt's 
eſtate, tho' recommended by the court, without a previous meet- 
ing of the creditors, in conſequence of advertiſement in the Gazette, 
Marner. v. Watſon, P. 1737, 2 Atkyns, J.] 
[The receipt of one aſlignee on payment of a debt to him is not 
ſufficient 
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ſufficient; all the aſſignees muſt join to make it an abſolute diſcharge. | 


Can v. Read, T. 1749, 3 Atkyns, 695.] 
(D 28.) How the aſſignment ſcal be made.] The aſſignment may be 


made to the creditors, who come in, of all the goods of the bank- 
rupt, for ſatisfaction of their reſpective debts rateably. 
Or, to any in truſt, and for the equal benefit of all the creditors. 


And if all the creditors have a joint debt, the goods may be aſſigned 


to them generally. R. 2 Crs. 26. b. 
But a general aſſignnient of the goods to the creditors, who have 
ſeveral and different debts, is not gocd. R. 2 Cro. 26. b. 


(D 29.) What remedy the afjignee ſhall have.) The aſſignee ſhall 
have the ſame remedy for recovery of debts due to the bankrupt, as 
the bankrupt himlelf could have. PISS | 

[The right to bring a real action, ex. gr. a writ of entry fur abate- 


ment, paſſes to them by the uſual words of a deed of aſhgnment. 


Smith v. Caſin, C. P. E. 35 Geo. 3. 2 H. Bl. 444. | 

[By the „lat. 1 Jac. I. c. 15. 11 C 12. and 5 Geo. 2. c. 30. /. 29. 
after any perſon has been convicted of an indidtment for falſely 
ſwearing to a debt under a commiſſion of bankrupt, (on which in- 
dictment he is to ſuffer the puniſhment inflited by the ſeveral ſta- 
tutes againſt perjury,) the aſhgnees of the bankrupt may recover 
from him double the ſum fo ſworn to zu an action; in which it is 
ſuſhcient to ſtate the conviftion of the defendant on the indictment, 

without alleging that the defendant took ſuch falſe oath. Holmes v. 

"alſh, B. R. H. 38 Geo. 3. 7 T. R. 458.) | 

[In ſuch an action the defendant cannct take advantage of any de- 

lect in the judgment on the indictment: that can be done only on a 
writ of error. Bid. | 

And therefore, he may have debt upon a bond, or contract made 

o the bankrupt. Cro. Car. 187. 209. R. 2 Cro. 105. 

Or, action upon the caſe upon mt. Lut. 274. | 

['Chey may bring an action of debt under the ff. 9 Ann. c. 14. for 
money loſt at play by the bankrupt before the bankruptcy. Brandon 
v. Pate, C. P. E. 34 Geo. 3. 2 H. Bl. 308.) 

[Where a banker has paid the dratts of a perſon who has placed 
money in his hands, after notice of an act of bankruptcy com- 
mitted by him, the aſſignees may have an action either againſt the 
banker, or againſt the perſon wha has received the money with notice; 
but having recoyered againſt the one, they cannot afterwards have an 
action for the ſame ſum againſt the other. 2 Term Rep. 113, 287.] 

And the proper method is, to allege a promiſe to the bankrupt 

| himſelf, and not to the aſſignee, except where an expreſs promiſe is 
made to him after the aſſignment. Per Holt, Mad. Ca. 131. K. 
2 $ho. 238. 7 ; 

Or, it money of the bankrupt is received by B. after the aſſign- 
ment, this is a new contract, and amounts to an expreſs promiſe to 
the aſſignee. Med. Ca. 131. | 


So, if the bankrupt had a judgment, the aſſignee may have a ſeire 


facias upon it. 1 Vent. 193, | 
And if after the aſſignment, and before the ſcire faciat by the aſ- 
ſignee, the bankrupt himſelf ſues execution, and the money is 3 
” . 8 Ee 
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che court will ſtay it in the hands of the ſheriff, or in | court, till the 
aſſignee ſues a ſire facias. 1 Vent. 193. 

And in a ſcire facias by a bankrupt alas the terre-tenant and 
judgment for him, if the plaintiff dies, the judgment may be en- 
tred at the requeſt of the aſſignee, without any new ſeire facias, 

5 Mod. 88, 

"Io if the goods, &c. of the bankrupt come to the hands of an- 
other, the aſſignee ſhall have zrover ; for the property is veſted 1 in him. 
2 Vent. 63. | | 

Tho' they come to bis hands by force of an execution at his ſuit, 
executed after the bankruptcy. Semb. Sho. 12. 1 Sal. 111. 

And he may declare generally, quod cum poſefſionatus fuiſſet ut de 
bonis ſuis propriis. Dub. 1 Sal. 111. 

If A. and B. are joint obligees, or partners, 9c. and A. becomes 
bankrupt, and the aſſignment be to B., he ſhall maintain an action 
upon the bond alone, being entitled to a moiety in his own right, 
and ta the other moiety as aſſignee. Gem. per Wind. but the others 
dub. Ray. 7. 1 Lev. 17. 

So, if a debt of 4. be aſſigned, part to one creditor, part to an- 
other, each may ſue for his part; for the ſtatute makes a ſeverance. 
Per Warb. Godb. 195, 6. Adm. cont. 1 Lev. 17. 

[Aſſignees under a ' ſecond commiſſion cannot maintain trover | 


againſt aſſignees under the firſt. 2 Yeſ. jun. 68. J 


And, if the bankrupt afterwards ſues for the debt, the defendant 
may plead, that he was a bankrupt, and that the debt was aſſigned. 
Lut. 701. / 

But after the commiſſion, and before the aſſignment, the bankrupt 
may ſue for his debt in his own name. Per Holt, 1 . & MH. R. 


-1 Sal. 108. 


So, if the ſheriff, He. execute an execution by Heri facias, teſte*d 
before the bankruptcy, treſpaſs does not lie againſt the officer, tho” 
the execution was executed after the commiſſion awarded againſt the 
bankrupt. R. 1 Sid. 271. 1 Lev. 173. R. Sho. 12. 3 Mod. 236. 

So, after aſſignment, the bankrupt may maintain treſpaſs ; for da- 
mages are uncertain, and not aſſignable. 2 Keb. 372. . 

So, covenant. 2 Keb. 372. Per two J. 1 Ca. Ch. 71. 

[An attorney may practiſe, tho' a bankrupt, and he only can ſue 
for his fees. 2 Veſ. jun. 68.] 

So, if a debt due to the bankrupt, and another be aſſigned, they 
cannot join in the ſuit. Adm. 1 Lev. 17, 18. 

Yet a ſuit by a creditor for a debt, or an execution upon a judg- 
ment will be vain after the commiſſion ; for when recovered they will 
be liable to the commiſſion. R. 2 Ca. Ch. 191. 

By the /. 1 Jac. 15. an aſſignee ſhall maintain an action for A 
debt of the ban rupt, in his own name. R. 2 Cre. 10g. 

And therefore, it is ſufficient for the aſſignee by his declaration to 
ſhew the debt due to the bankrupt, his bankruptcy, the commiſſion, 
and aſſignment ro him. Lut. 451. 

And he need not ſhew, that he was declared a bankrupt by the 
commiſſioners. R. Lut. 45 5. 

Or, that he was indebted to the value of 100/., for it ſhall be i It. 
tended, that the commiſſion iſſued regularly, R. Lut. 456. 

Or, that there was a petition by a creditor to the chancellor. R. 
Lat. 456. | | Or, 
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Or, that notice of the aſſignment was given to the debtor, R. Lab. 


456. : 
Or, how he became a bankrupt. 2. Sho. J. R. Carth, 29. 


But now it is ſufficient to declare ſhortly, without ſhewing the 
commiſſion, and aſſignment at large. R. after verdict. Lut. 277, 


[But when the petitioning creditor's debt is by bond, it is not ſufficient, 


in an action by the aſlignees, for them to prove an acknowledgment of 
the debt by the bankrupt, but they mutt produce the lubſcribing 
witneſs, to prove the execution of the bond. Doug. 216.] 
50, the aſſignee ſhall maintain an action, where the contract was 
made; for the privity of contract is aſſigned. 1 Sand. 239. 
| In debt upon bond, there is no need of a profert of the deed; for 
perhaps it js not in the aſſignee's hands. R. Cro. Car. 209. 
But an action by an aſſignee does not alter the nature of the debt: 
and therefore he cannot have debt againſt an executor or adminiſtra- 
tor upon ſimple contract. R. Cro. Car. 187. Fon. 223, 
So, it does not prejudice the defence of the detendant. And there. 
fore, in debt upon ſimple contract he ſhall wage his law. R. Crs, 


Car. 187. K. 2 Cro. 105. 


So, the defendant may plead non ofinmpſit to the bankrupt within 


ſix years, where the promiſe is alleged to the bankrupt himſelf, and 
not to the aſſignee. Per Holt, Mod. Ca. 131. 


[The aſſignee may declare on a promiſe to the bankrupt without 


laying any ofumpfit to the plaintiff the aſſignee. Rig v. Wilmer, P. 
12 G. Str. 6 

[If collector of land-tax, with money in his hands, becomes bank- 
rupt on 7th, on 16th commiſſioners of Jand-tax iſſue warrant and his 
goods are ſeized, on 1th commiſſion of bankrupt iſſues, on 19th 
aſſignment is made, and on 22d the officers ſell the goods; the aſ- 
ſignees cannot recover them. Braſſiy v. Dawſon, T. 7 G. Str. 978. 

[New aſſignees on death or removal of the former cannot revive a 
ſuit brought by them; but on filing ſupplemental bill ſhall be entitled 
to the bencht of the proceedings in it. Anon. M. 1739, 1 Atkyns, 


88. 571. 


[Aſſignees cannot bring ſuit, or ſubmit to arbitration, but by au- 


thority from majority of creditors, at a meeting advertiſed in Gazette 
for that purpoſe, for each particular caſe ; the creditors cannot give a 
general authority to ſue. Ex parte Whitchurch, T. 1742, 1 Atk. 91. 

[Where goods are delivered to a creditor after notice of an ad of 
bankruptcy, the proper action for the aſſignee is frover: for there is 

a tort in detaining, tho' he came rightly to the poſſeſſion of the goods. 
Bourne v. Dedſen, MH. 1740, 1 Atkyns, 154. 

Uf the aſſignees carry on ſuits in equity, without authority from 
the major part in value of creditors at a meeting, the eſtate of the 
bankrupt is not liable to the coſts, Ex parte Whitchurch, T. 1749, 
1 Athyns, 210.] 

[Bankruptcy does not abate a ſuit. Anon. M. 1748, 1 Atkyns, 263-] 

[If aſſignees bring aſ/umpſit for goods ſold, c. defendant cannot 


ſet off a bond-debt from bankrupt. Ryall v. Larkin, M. 20 G. 2. 


1 Will. 155.] 
[if after writ of inquiry awarded, and before it is executed, plain- 


tiff becomes bankrupt, and executes.it in his own name, the aſſignees 
may afterwards have /cire facias quare executionem non. R. on demur- 


rer. Hewitv. Mantel, P. 8 G. 3. 2 bath... 372.] [Where 


Q = — 2 


0; 


[Where a plaintiff has obtained judgment, and after a writ of error 
brought, he'becomes bankrupt, his aſſignees cannot ſue out a ci. a. 
to compel an aſſignment of errors till ſome judgment be given: nor 
can they make themſelves parties to the record in any intermediate 
ſtage of the proceeding, but it muſt be immediately after judgment z 
but an interlocutory judgment is ſufficient for that purpoſe. 1 Term 
Rep. 463. | | 

ita by commits an act of bankruptcy qth December; has judg- 
ment againſt him, execution thereon, and his goods ſeized on the ↄth; 
is declared a bankrupt on the 8th; and the ſheriff ſells the goods on 


the 28th; zrover lies for the aſſignees againſt the ſheriff. Cooper v. 


Chitty, MH. 30 G. 2. 1 B. MH. 20.] 

[But treſpaſs does not. 1 Term Rep. 475] 

[A plaintiff becomes bankrupt ; money paid into court ſhall be paid 
to his aſſignees, they paying his attorney's bill to be taxed. Barnes, 


145.4 | : 
[(D 30.) To what Claims Aſſignees are liable] 


Trefpafs lies againſt afhgnees under a commiſſion againſt a man 
not liable to be a bankrupt. 3 Vi. 282.] | 5 
[And where an aſſignee keeps money belonging to the bankrupt's 


| eſtite in his hands for ſeveral years, and no dividend has been made, 


he muſt pay that money with intereſt and coſts of ſuit. 1 Brown. 
Ch. Rep. 384-] | 
| (D 30.) Diſtribution. 


” | | 

 (D zo.) Shall be equal.) By the f. 13 El. 7. the commiſſioners 
may (ell the lands, goods, &c. of a bankrupt, or otherwiſe diſpoſe of 
the ſame, for ſatis faction of the creditors, viz. to every of the cre- 


dittors a portion, rate and rate-like, according to the quantity of his 


debt. | 

And therefore there ſhall be an equal diſtribution for the benefit of 
all the creditors, who are contributory, in proportion to their reſpec- 
tive debts. R. 2 Co. 25. ö. | 
lt partners agree that their ſeveral debts ſhall not charge the 
joint ſtock, and afterwards become bankrupts, and have ſeveral cre- 


ditors, and alſo upon the joint ſtock, the creditors upon the joint 


Rock ſhall not be preferred to the ſeveral creditors, but they ſhall be 
all equal; for the agreement ſha!l take effect between themſelves, and 
not againſt the creditors. R. 2 Ca. Ch. 139. ] 3 | | 

(On a joint commiſſion the partnerſhip creditors fhall be firſt paid 
out of the partnerſhip eſtate, and if any ſurplus, the ſeparate cre- 


ditors come in for ſatisfaction, viz. the creditors of each out of his 


thare of fuch ſurplus. Horfey's Caſe, H. 1729, 3 P. W. 23.1 

[So viee verſa, on a ſeparate commiſſion, the ſeparate creditors firſt, 
_ _ the 9 creditors, Ex parte Rowlandſon, H. 1735, 
3 P. V. 405. 15 | 
A. and B., partners in trade, give joint and ſeveral bond to C., 
and a joint commiſſion and two 5 commiſſions iſſue againſt 
them; C. ſhall not have a dividend under all the three commiſſions, 
but ſhall make his election to have ſatisfaction out of the partnerſhip, 
or out of the ſeparate effects. Bid - 

; Where 
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[Where one partner had underwritten a policy of inſurance oni h 
own ſeparate account, tho' the broker had given credit to the partner- 
ſhip, the debt was ordered to be proved under the ſeparate eſtate, in- 

| ſurance by a partnerſhip being againſt the 6 G. 1. c. 18. 1 Brown; 
Ch. Rep. 399, 400] J] f 5 

[And where there is no joint eſtate, joint creditors ſhall be admit- 
ted to prove their debts, on the ſeparate eſtate. Id. 454.] = 

[Where the bankrupt's ſtate is ſuſhcient, creditors whoſe debts 
carry intereſt, ſhall be allowed it from the iſſuing the commiſſion till 
they receive full ſatisfaction, but bonds not beyond the penalty. 

| Bromley v. Goodere, M. 1743, 1 Atkyns, 75. Ex parte Mills, 2 Ve. 
Jun. 295.] 5 5 „ 

[Cantribution- money ſhall be repaid before intereſt; Bid. | 

By Feat. 13 El. c. J. the commiſſioners have an equitable as well 
as legal juriſdiction; and therefore when petitions come before the 
chancellor, he proceeds by rules of equity. Bid.) | 

[Where debts do not carry intereſt by the contraCt, the bankrupt 
muſt pay the contribution out of the ſurplus: 2 Yef. jun. 302. 

[A ſurety admitted to come in under the bankruptcy of his prin- 
cipal, as to all recovered againſt him, and his coſts, there being a ſur- 
plus. Did. 5 | | | 

[Afſumplit will lie for a creditor's ſhare under an order ſor a diyi- 
dend. Doug. 407.) | | | 

[And in ſuch action, the proceedings under the commiſſion ate conclu- 
five evidence of the debt. Id. ibid.] 

[And the aſſignees cannot, in ſuch action, ſet of a debt due to the 
bankrupt eſtate by the plaintiff. Id. ibid.) 

Nor, can an aſſignee ſtop a creditor's ſhare in a dividend on ac- 
count of a private debt owing to the aſſignee by a creditor. Ex parte 
White, H. 1742, 1 Atkyns, go.] 5 ; | 

[A creditor on a joint and ſeveral bond from A. and B., againſt 

whom a joint commiſſion, and a ſeparate againſt B., have iſſued, 
 fhall not have ſatisfaction under both at the ſame time, but ſhall 
make election on which he will come in in the firſt place; and with 
reſpect to ſatistaction for the relidue, he ſhall be poſtponed to all the 
creditors of the other eſtate, and he ſhall have time to make his elec- 
tion. Ex parte Bond, M. 1745, 1 Atkyns, 98. Ex parte Banks, T. 
1740, 1 Atkyns, 106.] 8 5 

[If the drawer and indorſer of notes both become bankrupts, and 
the creditors receive a dividend from the indorſer, they can only 
prove the remainder under the commiſhon againit the drawer. 
Cooper v. Pepys, P. 1741, 1 Athyns, 106.) THEE 

(If a creditor under a commiſſion, draws on the aſſignee to pay to 
A. a ſum out of his ſhare of the dividend when made, and the aſ- 
ſignee accepts verbally, and before dividend becomes bankrupt him- 
ſelf; A. ſhall not come in pro rata under the aſſignees commiſſion, 
but have the whole ſum. Ex parte Kirk, M. 1745, 1 Atkyns, 108.] 

[If A., creditor of a bankrupt, who gave him beſides bills on mer- 
chants in Holland, who accepted and afterwards failed and com- 
ponnged, before he receives any thing under the compoſition, proves 

is whole debt, and before any dividend receives 2s. 6d. in the 

pound under the compoſition, yet he ſhall receive a dividend on his 
whole debt pro rata with the other creditors; and if he receives 
. more 


—_ 


Vo US WW 1 W E qE 0 Www W 


\ 


BANKRUPT. ” 


more on the bills than will anſwer 20. in the pound, he ſhall ac- 
count to the aſſignees for the ſurplus. Ex parte Wildman, MH. 1750, 
1 Atkyns, 109. ] i | | | | 

[Coils of proteſts ariſen before the commiſhon 1ſſues, may be 
proved, but no part of the colts ariſen afterwards. Anon. T. 1754, 
1 Athyns, 140. ] | ; 

[If a man diſcounts notes at 5 J. per cent. only, he ſhall come in 
as creditor for the whole amount of the notes. Ex parte Marlar, T. 
1746, 1 Athyns, 150. | | | 

[But he ſhall not be entitled to intereſt on the notes, unleſs ex- 
pielled in the body thereof, Hid.] ; | 

Partnerſhip ſtock is ν liable to the debts of the partners only, 
when the debt is contracted relative to the partnerſhip, after the 
bankruptcy or the death of one of the parties. Ryall v. Rolle, H. 
1749, 1 Ahn, 165. I Veſey, 348.] ; 

{If there are two partners, and one takes more money from the 
partnerſhip ſtock than his ſhare amounts to, the partnerſhip creditor 
has a right to come on his ſeparate eſtate. Ex parte Drake, M. 


1725, 1 Atkyns, 225.] 


[Joint creditors, where -there are no ſeparate, may exhauſt both 
joint and ſeparate eſtates; but where there are both, the joint eſtate 
ſhall be applied to the ſatisfaction of the joint, and the ſeparate to 


the ſatisfaction of the ſeparate creditors. Ex parte Hunter, H. 1742, 


1 Athyns, 223. | , | | 
[A perſon entitled to an annuity from a bankrupt, ſhall be admit- 
ted creditor for what the value of his liſe hen amounts to, and not for 
the whole original purchaſe- money. Ex parte Le Compte, T. 1738, 
1 Athyng, 251.] | | 
[But where annuity creditors petitioned that the arrears of their 
annuitics might be computed and the growing payments valued, and 
they might be permitted to prove debts to the amount under the com- 
miſſion; tho? the aſſignees conſented, yet the court ordered that a 
ſpecial meeting of the creditors ſhould be called to take their opi- 
nion, the petitioners having bought for the life of the bankrupt. at 
five years' purchaſe, and coming in competition with fair debts. 
1 Brown. Ch. Rep. 267.] | > | | 
(If the annuity is granted, with a penalty for non-payment, yet it 
ſhall be valued, and the annuitant admitted creditor for ſo much. Ex 
parte Belton, T. 1744, 1 Alkyns, 251.} | 
(But not till it appear whether the bond was forfeited before the 
act of bankruptcy, 1 Brown. Ch. Rep. 268.) | 
[If navy bills are depoſited with one who becomes bankrupt, inte- 
reit is not allowed to run on, but a calculation made of 'the whole 
entire thing depoſited, both principal and intereſt, according to the 
mark t price at the time of the depoſit. So, of goods or any depoſit. 


| Bromley v. Child, T. 1744, 1 Atkyns, 259.] 


[If an extent of the crown is taken out againſt a ſurety of a bank- 
rupt, and he pays the debt, after diſputing it at ſome expence, he 
ſhall be admitted to prove that expence as part of his debt. Ex parte 
Marſhall, H, 1751, 1 ftkyns, 262] _. 2 

kf A. agrees to take 17 7. in the pound of B., who afterwards 
and before payment becomes a bankrupt, A. ſhall be admitted to 
Prove the whole debt, and not the compoſition only. Ex parte Ben- 
a, H. 1742, 2 Aclynt, 527. -- 
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[If A. indebted to B., gives him bills on C., who fails, and com- 
pounds with his creditors; A. becomes bankrupt: B. having received 
nothing under C. 's compoſition, proves his whole debt againſt A., but 
before dividend made, receives 22. 6 d. in the pound from C. 's eſtate; 
yet he ſhall ſtill have a dividend for the whole debt under the commiſ- 
fion againſt 4. Ex parte Wildman, M. 1750, 2 Veſey, 113.] | 

[If annuitant on bankrupt's eſtate has a decree for payment of ar- 
rears, and that 1700 /. fhall be placed out to ſecure growing pay- 
ments; the annuitant ſhall out of the dividends be paid the growing 
payments of annuity, and if any deficiency, it ſhall be made good by 
ſale of ſufficient part of the capital from time to time: Ex pare 


Artis, T. 1752, 2 Feſey, 489.] 


 (D 31.) At what time.] By the ,. 1 Fac. 15. if after the com- 
miſſion ſued forih, and dealt in, ,the bankrupt die before diſtri- 
bution, yet the commiſſioners may proceed in execution of the com- 
miſſion. | p Es 

If the commiſſioners have taken contribution of any creditor, the 
commiſſion is dealt in. 2 Ca. Ch. 193. | | 

[If a commiſſion iſſues againſt A., and at eleven the commiſſioners 
meet and proceed, and at four ſign the declaration, and at that in- 
ſtant have notice that A. died at one : this is a dealing within 1 7: 
c. I5. / 17. and they may proceed. Warrington v. Norton, HI. 
9 G. 2. C. T. T. 184.) | 

But by the „. 1 Fac. 15. the commiſſioners cannot proceed to 
diſtribution till four months expired. 

[If creditors bring bill againſt aſſignees in leſs than four months 
after iſſuing of the commiſſion, the court will diſmiſs it. Cooper v. 
Pepys, P. 1741, 1 Athkyns, 106:] N 


(D 32.) The Advantages of the Bankrupt. 


(D 32.) He fhall have information how his eſtate is diſpeſed.] By the 
f. 13 El. 7. and 1 Fac. 15. the commiſſioners ſhall on the bankrupt's 
requeſt declare to kim, how they have diſpoſed his lands, goods, &c. 
and pay him the overplus, if any be. | 

[If there is a ſurplus of a bankrupt's ſeparate eſtate, after paying 
his ſeparate creditors, the joint creditors are-entitled to it ; for the 
bankrupt is not entitled to any ſurplus till all creditors are full 
ſatisfied, Ex parte Hunter, H. 1742, 1 Atkyns, 223. | 

[If an order is made to ſuperſede a commiſſion on the bankrupt's 
paying what ſhall be reported due by a maſter, and the bankrupt 
delays the payment for ſeveral years after the report is made, he 
ſhall pay intereſt from the time of the report. Ex parte Rook, M. 


1753, 1 Atkyns, 244.] 


(D 33.) Shall not be arreſted, when he attends the commiſſion.] So, by 
the /t 5 Geo. 24. it is declared, that the bankrupt going Ito, ſtaying 
with, or coming from the commiſſioners on ſummons, is not liable 
to an arreſt for a debt, or on an eſcape warrant : but on ſhewi 
ſuch ſummons, and proving it ſigned by the commiſſioners, and 
giving a copy of it, the officer ſhall diſcharge him, and pay him 5 
 a-day if he do not. | | | 

N | | [The 


r 
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(The drawers of a bill of exchange, which becomes due, and is 
aid by the acceptor, after the bankruptcy of the drawers, cannot be 
arreſted by the acceptor, during the time allowed them by fat. 5 G. 2. 


c. 30. /. 5. for attending the commiſſioners to be examined. Darby v. | 


Baughan, B. R. E. 33 G. 3. 5 T. K. 209. | 

So, by the ff. 5 G. 2. 30. in coming to ſurrender, or after ſurren- 
der till the time allowed for finiſhing his examination, unleſs in priſon 
before. | | | 

[But a bankrupt, like a pauper, loſes his privilege by miſconduct; 
as, where after two petitions diſmiſſed, he preſents a third for the 
ſame purpoſe, it will be diſmiſſed, and he muſt pay the colts, or be 
committed; but the court will not enjoin him from preſenting any 
more. Ex parte Shaw, 2 Veſ. jun. 40.] : 
CA bankrupt cannot be arreſted by a petitioning creditor, for a 
commiſſion is both an action and an execution in the firſt inſtance. 
Ex parte Wilſon, T. 1743, 1 Atkyns, 152.] 

[If a bankrupt is arreſted by a petitioning creditor, and is charged 
in cuſtody by another creditor, (the ſame perſon being attorney 
for both, and alſo clerk of the commiſſion,) he ſhall be diſcharged of 
both ſuits, with coſts from the petitioning creditor. bid.) 

[.\ petitioning creditor determines his election by taking out the 
commiſſion, and cannot ſue bankrupt at law, tho' for a debt diſ- 
tinct from what he proved. Ex parte Ward, MH. 1743, 1 Atkyns, 
153.4 | C 

f For if he proceed at law, the commiſſion muſt be ſuperſeded, 
which would injure the creditors who had proved under it. Id. 154.] 

[A creditor who refuſes to prove his debt under the commiſlion, 
may ſue the bankrupt at law, tho” he is made aſſignee. 1b:d.] h 

[Where a party has clearly diſtinct demands againſt a bankrupt, he 
may come in under the commiſſion for the one, and ſue for the other, 
but not if they are only different ſureties for the ſame debt. 1 Brown. 
Ch. Rep. 270.] ES, | | | 

An aſlignee after two dividends made, on refunding what he has 
received, may make his election, and proceed at law againſt the 
bankrupt. Ex parte Capot, H. 1739, 1 Atkyns, 219.] | 

[A creditor three years and a half after receiving a dividend, on 
retunding may proceed at law againſt the bankrupt. Per Eyre and 
/Filſon, Lords Commiſſioners; Afbburſt contra; Ex parte 7 right, 
2 He. jun. 9.) | | | 

A bankrupt attending the commiſſioners may be taken by his bail, 
and ſurrendred in diſcharge of bail. Ex parte Gibbons, T. 1747, 
1 Atkyns, 238.] 


I) 34.) Shall be diſcharged from other debts.) And tho' by the ,. 
13 El. 5, the creditors, not fully ſatisfied, might have a remedy for 
the reſidue of their debts againſt the bankrupt, in like manner as the 
ſhould have had before that act: and ſhould be barred only of ſuc 
por of their debts, as ſhould be ſatisfied by order of the commiſ- 
ioners. | | 

Now by the ft. 4 & 5 Arn. 17. a bankrupt, who ſhall ſurrender 
himſelf to the commiſſioners, and ſhall-in all things conform to the 
directions of that act, (viz. as to the diſcovery of his effects, or 

ng 1 within 30 days after notice of the commiſſion left 
OL, II. : E at 
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at his uſual abode, and publiſhed in the Gazette, by a warrant from 2 


judge or juſtice of peace, ſhall then conform, &c.) ſhall be diſcharged 
from all debts by him owing at the time when he became bankrupt. 
So, by the /f. 5 Geo. 24. and 5 G. 2. c. 30.] 

And by the /,. 5 G. 24. he ſhall not be arreſted for debt, or upon 
an eſcape warrant, if he attends the commiſſioners, or in going to, 
or from them; but on ſhewing to the officer the commiſſioners' ſum- 
mons, ſhall be diſcharged on pain of 51. per diem to the bankrupt's 
own ule. : . 

[And by ff. 5 G. 2. c. 30. /. 13. if any bankrupt after his certi- 
ficate allowed and confirmed ſhall be taken in execution, or de- 
tained in priſon, on account of any debt due before he became bank- 

rupt, by reaſon of judgment obtained before the allowance and con- 
firmance of his certificate, he ſhall be diſcharged without fee or re- 
ward by order of any judge of the court where the judgment was 
obtained. | 

By the /. 7 G. 2. 31. the bankrupt ſhall be diſcharged from all 
bonds, notes, ſecurities, Cc. payable at a future day, as if the money 
had been due and payable before he became bankrupt. 

[Before 7 G. 2. c. 31. a bankrupt was not diſcharged from a note 
payable after his bankruptcy. Per three B. contra Price, Long v. 
Bland, M. 1722, Bunb. 120.) a 

[And ſince the bankruptcy of the obligor does not diſcharge a 
bond conditioned for his executor to do an act depending on a con- 
tingency, as to pay money to A., if the obligor marries and his wife 
ſurvives him. Tully v. Sparkes, P. 3 G. 2. Str. 867. Ld. Kam. 

1546. 1570. | 5 IR | 

So, covenant from aſſignee of a leaſe to indemnify aſſignor, is not 
diſcharged with reſpect to ſubſequent breaches. Mayor v. Steward, 
T. 9 G. 3. 4 B. M. 2439.] 

The bankruptcy of the defendant cannot be pleaded in bar of an 
action of covenant for rent. Mills v. Auriol, C. P. T. 30 Ges. 3. 
3 H. Bl. 433. B. R. M. 31 G. 3. 4 T. R. 94. Pide ſupra, (D 3.) 

[A. draws a bill of exchange on B., payable to the order of A., 
which B. accepts, and B. draws a bill on A., payable to the order of 
B., which A. accepts, for their mutual accommodation. Both bills 
are payable at the ſame time, have the ſame dates, and contain the 
ſame ſums. One is a good conſideration for the other, and neither 
is an indemnity ; ſo that, if either party become a bankrupt, the bill 


accepted by him may be proved under his commiſſion, and conſe- 


quently to an action brought on it his bankruptcy may be pleaded. 
Rolfe v. Caſlon, C. P. M. 36 G. 3. 2 H. Bl. 51o.]J 

[Bankruptcy is no bar to an action of trover, tho' the converſion 
happened before the bankruptcy, Parker v. Norton, B. R. T. 

36 Geo. 3. 6 T. R. 695.) | | Dee 
[Where a perſon has his election to bring trover, or an action for 
money had and received, he may maintain the former notwithſtanding 
the bankruptcy of the debtor after the cauſe of the action accrucd, 

and tho' the bankruptcy would be a bar to the latter. Bid. 
[Where 4. lent his acceptances to the defendant before his bank- 
ruptey, but which were not paid till afterwards, A. may maintain an 
action againſt the defendant for money paid to his uſe, notwithſtanding 
„is daukruptcy and ccrtilicate, and notwithſtanding the „ 
5 ore 
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fore his bankruptcy gave his receipt to A., acknowledging the receipt 
of ſo much money as the acceptances amounted to. Sraith v. Gale, 
B. R. T. 31 G. 3. 7 T. R. 364.] | 
[Nor, wherever the breach of the condition of the bond happens 
after the certificate. Crook/hank v. Thompſon, M. 15 G. 2. Str. 1160. 
Nor, as it ſeems if it happens between bankruptcy and certificate.) 
[If a man having accepted a bill drawn by bankrupt on promiſe of 
indemnity is not charged in execution till after the bankruptcy, he 
eannot come in under the commiſſion, and may therefore recover after 
the certificate. Chilton v. Whiffing T. 8 G3. 3 Will. 13.) 
[A. bails B., who promiſes to. indemnity judgment on bail-bond 
againſt 4. who brings error, B. bankrupt, judgment againſt A. af- 
| firmed, error in parliament non-proſs'd. A. pays B.'s debt and coſts. 
B. gets his certificate. A. has action againſt him. Goddard v. 
Vanderheyden, M. 12 G. 3. 3 Will. 262.] N 
[So, 4. draws bill of exchange on B., payable to A. or order, B., 
on promiſe of indemnity, accepts, A. becomes bankrupt, and after 
that B. pays the bill; he has action againſt A. notwithſtanding his 
certificate. Young v. Hockley, M. 13 G. 3. 3 Will. 346. Vander 
heyden v. Depaiba, H. 14 G. 3. 3 Will. 524.) | 
(If A. draws bills, beeome bankrupt, the bills are returned pro- 
teſted, and he ſued to executjon as drawer, he ſhall be diſcharged 
on 5 G. 2: c. 30. Macarty v. Barrow, P. 6 G. 2. Str. 949 Doug. 


505 | 
(Bankrupt under a joint commiſſion, arreſted by a ſeparate credit- 
or, ſhall be diſcharged on common bail, for he might have come in 
8 the joint commiſſion. Howard v. Poole, MH. 8 G. 2. Str. 
995: | b Wa . 

[Or, if he be in execution on a judgment obtained before the bank- 
—_ he ſhall be diſcharged. Wickes v. Strahan, T. 14 G. 2. Str. 
1157. | | , 
[Bail on a writ of error becoming bankrupt and obtaining certiſi- 
cate before affirmance, is not diſcharged: Hockiey v. Merry, P. 9 G. 2. 
Str. 1043. B. R. H. 262.]J © 

(If one in cuſtody for not performing an award, becomes bank- 
rupt, and obtains his certificate, he ſhall be diſcharged; for it 's a 
demand for which debt would lie, and he ſhall not be proſecuted for 
any I due before the bankruptcy. Baker's Caſe, P. 14 G. 2. Str. 
r | | 
[The certificate diſcharges a bankrupt from a debt accruing before the 
commiſſion, tho” judgment be not obtained / after the certificate al- 
lowed. Cop. 25.) : | 

[If a debt contracted before bankruptcy, s ſued for and recovered 
pending commiſſion, and before certificate obtained, and afterwards 
judgment is affirmed on error, and coſts given on the affirmance, the 
court on motion will diſcharge him as to all, on fat. 5 G. 2. c. 30. 
Graham v. Benton, M. 17 G. 2. Str. 1196. Wilſ.. 41. [Blandford 
v. Foote, Cop. 138.] | | 

If an executor is ſued on his teſtator's bond, becomes bankrupt, 
and between commiſſion iſſued, and certificate attained, pleads a 
falſe plea (no aſſets) which is found againſt him, and judgment de 
beni teftatoris, fi, &c. and de bonis propriis for the coſts ; he is not diſ- 
charged by the certificate, Howard v. Jemmet, H. 3 & 3. 3 F. A. 
1368] + [Tho? 
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5 a 

[Tho? the future effects of a perſon twice a bankrupt are by af. 
5 G. 2. c. 30. liable to be ſeiſed if he has not paid 153. in the 
pound, yet he has in the mean time ſuch a property in them, as en. 
ables him to ſell to a bond fide purchaſer. Afbley v. Kell, P. 17 G. 2, 
Str. 1207.) 

[A perſon againſt whom a ſecond commiſſion of bankrupt has been 
| iſſued, and who has not paid 155. in the pound, is (by flat. 5 G. 2. 
c. 30. J 9.) liable to an action by any of his creditors, though they 
may have ſigned his certificate. Viet v. Corden, G. R. T. 33 G. 3. 
& T. R. 287.] | . | | 

[If a defendant rely on a certificate under a ſecond commil- 
fon of bankrupt againſt him, under which he has not paid 15 5. in 
the pound, the plaintiff, in order to deprive him of the benefit of it, 
may produce the proceedings under the former commithon, and prove 
that defendant ſubmitted to it, without proving the trading, the ac 
of bankruptcy, and the other facts which are neceſlary to ſupport the 
commiſſion againſt third perſons. Haviland v. Cork, B. R. T. 34 G. z. 
5 T. K. 655. | 

[If a bankrupt has a certificate under a joint commiſſion, it diſ- 
charges him from ſeparate as well as joint debts ; for ſeparate creditors 
may come in under a joint commiſſion. Twi/s v. Maſſey, H. 1737, 
1 Atkyns, 67.] 

[Yet the commiſhoners cannot admit ſeparate creditors to prove 
their debts under a joint commiſſion, without the ſanction of the 
court. Ex parte Sandon, H. 1743, 1 Alkyns, 68 
[he allowance of the bankrupt's certificate docs not diſcharge his 
ſureties in ſecurities, but they may be proceeded againſt notwith- 
itanding. Ex parte Williamſon, H. 1750, 1 Athyns, 82.] 

[And if the /urety of a bond pay the debt after the bankruptcy of 
the principal, he is not barred by the certificate, tho' the forfeiture 
was before it. Coop. 525. 1 Term Rep. 599.) | 
[and if the bankrupt, in conſideration of a debt due before the 
bankruptcy, for which a creditor agrees to accept no dividend, un- 
dertake to make ſuch creditor a ſatisfaction for the whole, or in part; 
the certificate is no bar to an impſit on ſuch undertaking. Comp. 
544+] 

So, neither is a bond and warrant of attorney to confeſs judgment 
given by a bankrupt after his bankruptcy, in order to obtain his liberty, 
barred by his certificate, altho* the original debt were contracted be- 
fore. 1 Term Rep. 7515.] | | 

[By fat. 19 G. 2: c. 32. bankrupt is diſcharged from debts on bot- 
tomree or reſpondentia bonds, or policies of inſurance, where the loſs 
or contingency happens after the commiſſion iflues, as if it had hap- 
pened before.] | 

(If a trader underwrite a policy of inſurance on a /ife, and aſter- 
wards and before the loſs by the death of the party, become a bank- 
rupt, the demand is diſcharged by his certificate by virtue of the en- 
111g words of this act. Doug. 166.] 

[But debts which, at the time of the bankruptcy, may never be- 
come due, (not within the ſtatute,) cannot be proved under the com- 
wiſſion, and therefore are not diſcharged by the certificate, Doug 
4 65.0 , 

A bankrupt who has been diſcharged before under a former 
Toh | - commiſſion, 
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commiſſion, and alſo under an inſolvent act, and who has not paid 
1c 5. in the pound under a ſecond commiſhon, tho? his goods ſhall be 
liable, yet he may have a certificate as to his body. Ex parte Green, 
T. 1746, 1 Atkyns, 257.] 

A bankrupt conforming in all things, cannot be diſcharged: from 
a commitment under an extent of the crown. Anon. M. 1745, 1 At- 


| kyns, 202. ] 


A perſon may prove a debt in right of his wife, and yet bring an 
action at law for a debt due to him in his own right. Ex parte 


Matthews, M. 1754, 3 Atkyns, 816.] : 
[If judgment is obtained againſt a bankrupt, the principal in a bail- 


bond, his certificate obtained ſubſequent to the judgment ſhall not 


diſcharge it, tho? it diſcharges the original debt. Cockerill v. Owflong 
M. 31 G. 2. 1 B. M. 436. | 5 
If a bankrupt is rendred in diſcharge of bail after judgment, 
and afterwards has his certificate allowed, he ſhall be diſcharged. 
Barnes, 368 5 l 
So, if taken in execution. Barnes, 386.] N 5 
[But by the f. 10 Ann. 15. the diſcharge of a bankrupt from his 
debt ſhall not be conltrued to releaſe any other perſon, who was 


partner in trade, or jointly bound, or liable to ſame debt with the 


bankrupt.) | FW 

So, if the bankrupt does not plead his diſcharge, but ſuffers judg- 
ment againſt him for a debt before his bankruptcy, he thall not be 
aided by an audita querela, nor in equity. R. 2 Ver. 697. 

So, if he be taken in execution, during the time that his certifi- 
cate is depending before the judges, he ſhall not be aided upon mo- 
tion, without an audita querela. 2 Ver. 697. „ 


So, by the /. 5 C. 2. 30. if the creditors be not paid 15 5. in the 


pound, he {hall afterwards be liable to the creditors, except as to 


his body, tools of his trade, houſehold goods, and furniture, and ap— 
parel of himſelf, wife, and children. | 4 
(And tho” a prior commiſſion has been ſuperſeded by conſent, a 


" eertificate under a ſecond bankruptcy does not protect effects, unleſs 
the bankrupt pay 155. in the pound, under the ſecond commiſſion. 


Diug. 46.) 


(D 35.) And ſhall plead it generally.) And by the ft. 4 & 5 Ann. 17. 
if the bankrupt ſhall be afterwards arreited, or impleaded for a debt 
due before he became bankrupt. he ſhall be diſcharged on common 
bail, and may plead in general, that the cauſe of ſuch action did ac- 
crue before he became bankrupt, and may give the act and ſpecial 
matter in evidence, and the plaintiff being nonſuit, or having a ver- 
dict, or judgment againſt him, ſhall pay coſts. But this act expired 


26 June 1716. 


So, by the ff. 3 Geo. 12. this extends to bankrupts againſt whom 
a commiſſion iſſued on or before 26 June 1716, who had diſcovered 


their effects, Qc. or ſhould do ſo before 25th December next enſuing. 
So, by the /. 5 C. 24. for ſeven years longer. And by the /. 


5 C. 2. 30. for three years longer. 3 
[And ſuch a plea need not be ſigned by counſel. Leigh v. Monteiro, 
B. R. M. 36 G. 3. 6 T. R. 496. | 
[A general plea of baukruptcy in Ireland, and referring to an Iriſh 
| | E 3 | act 
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act of parliament; and concluding to the country, is bad. Quin v. 
. C. P. MH. 36 Gee. 3. 2 H. Bl. 553.) 

f there be a joint commiſſion againſt A. and B., and the one be 
ſued by a ſeparate creditor, he ſhall plead generally, &c. ; for after 
diſtribution of the joint ſtock of the joint creditors, the ſhare of each 


out of the reſidue ſhall be to the ſeparate creditors. Semb. F. g. 283, 


But a bankrupt cannot plead the general iſſue. | 

So, it is not ſufficient to ſay, that he became bankrupt, and the 
cauſe of action accrued before, without ſaying, gued vigore flatuti he 
pleads this; for the ſtatute does not enable him to plead the general 
iſſue, but to plead generally, that the cauſe of action accrued before 
the bankruptcy ; and therefore he ought to ſhew, that he pleads this 
by force of the ſtatute. R. in C. B. Po. 10 Ann. inter Fyſon and , 
Com. 205. | $2 | 

[The bankrupt muſt prove an act of bankruptcy as well as produce 
his certificate, notwithſtanding fat. 5 G. c. 24. / 30. Lock v. Ma- 
jor, M. 9 G. Str. 533.) 


[The plea muſt ſet forth the names and debts of the petitioning | 


creditors. Tully v. Sparkes, M. 2 G. 2. Ld. Raym. 1546. 
[On a gen:ral plea of bankruptcy under 5 G. 2. c. 3. to an action 


on a bond, the plaintiff may give in evidence the condition, without 


having ſer it out on the record, to ſhew that the action is not barre 

by the certificate. Doug. 160] Oda” 
[A plea of bankruptcy under this ſtatute muſt ſtate that the cauſe 

of action accrued before the bankruptcy ; ſtating that an indenture 


on which an action of covenant is founded, was executed prior to 


the bankruptcy is not ſufficient. Charlton v. King, B. R. H. 31 G. 3. 


4 T. K. 156.) | 
[Atter iſſue joined, and venire awarded, he may plead prurs darrein 
continuance on the quart» die peſt the return of the venire; and altho' 
he does not allege that he has conformed, and obtained his certificate, 
yet it verified by affidavit it cannot be rejected on motion, or deter- 
mined bad but on demurrer, Paris v. Salkeld, H. 2 G. 3. 2 Will, 
137. | | 
[But ſuch plea, if it does not aver that defendant has conformed, 
Oc. is bad on demurrer. Paris v. Salkeld, P. 2 G. 3. 2 Wilf. 139.] 
So, he ſhall not be diſcharged from a bond made before his bank- 
ruptcy to pay to his wife, if ſhe ſurvive, 400 J. in two months after 
his death; for it was not due before. R. inter Sparks and Tully in 


B. R. and afterwards in Error, Trin. 3 Geo. 2. (2 Ld, Raym. 1546. 


1570. | 

[Where a bond conditioned for the payment of a ſum of money, 
by a principal and ſurety, has not been forfeited till after the bank- 
ruptcy of the ſurety, the debt cannot be proved under Bit commiſſion, 
and therefore his certificate is no bar to an action on ſuch bond, 
Doug. 160.] | | 

[So, if A., at the inſtance of a trader, accept a bill payable to his 
order, not having any effects of the trader in his hands, and the 
trader become a bankrupt before the bill become due, and A. pay it 
when it becomes due, to an indzrſce, it is not a debt againſt the trader, 
- * paid, and therefore is not diſcharged by his certificate. 

ng. 166. i c 

So, the bail of a bar.krupt ſhall not be diſchargsd, R. 2 Iod. 
Ca. 34% : [T9 
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o aſſumpſit by ſeveral partners the defendant may plead in bar 
2p oldie of one of them, LZckhardr v. Wilſen, B. R. H. 


39 Geo. 3. 8 7. R. 140. 


(D 36.) Shall have a ſhare of the neat produce.) So, by the flat. 
4 & 5 Ann. 17. 2 bankrupt ſurrendring, and conforming to the ſaid 
act, ſhall have 5 /. per cent. paid him by the aſſignees out of the neat 
product of the eſtate received on ſuch diſcovery, ſo as ſuch ſum 
amount not in the whole to above 200 . —80, by the fat. 5 G. 24. 
and 5 G. 2. 30. | 
Aud ſo as the creditors of the bankrupt. be paid 85. in the pound, 
at leaſt, above all charges ; for in ſuch caſe he ſhall be allowed only 
what the aſſignees, or the major part of the commiſſioners, think fit. 
And tho” this ſtatute expired 26 Zune 1716, by the far. 3 Geo. 12. 
it was extended to all bankrupts, againſt whom a commiſſion iſſued 
on or before 26 June 1716, who ſhall diſcover effects, Wc. before 
25 December then next. T3 | 
By the /at. 5 Geo. 2. 30. if the creditors are not paid 10-5. in the 
pound, the bankrupt ſhall be allowed only what the aſügnees and com- 
miſſioners think fit, not exceeding 3/. per cert, | | 
If paid 12s, 6d. in the pound, then 71. 10 6. per cent. ſo as it 
amount not to above 250/. If paid 15. in the pound, then 10/7. per 
cent. ſo as it exceed not 300 l. | 
[A bankrupt is not entitled to his allowance till he has had his cer- 
tificate ; therefore tho' he ſurrender and conform, yet if he dies be- 
fore his certificate, his repreſentative ſhall have nothing. Ex par ie 
Grier, T. 1744, 1 Athyns, 207.] | ET 
[But he is not entitled to any maintenance out of his effects during 
his examination; and if any perſon during that time take any thing 
from them, and convert it into money, tho' for the neceſſary ſub- 
ſiſtence of the bankrupt and his family, the aſſignees may maintain 
trover againſt ſuch perſon, 1 Term Rep. 157. 3 
[But the allowance is a veſted intereſt, and ſhall go to the repre- 
ſentative. Ex parte Trap, M. 1747, 1 Atkyns, 208. Ex parte Cab 
cot, T. 1754, 3 Atkyns, 814.) | | 
[ The court will order the aſſignees to pay the allowance to the re- 
preſentative of a bankrupt who has paid 105. in the pound. Ex parte 
Calcot, T. 1754, 1 Athyns, 209.—Nota ; It does not appear whether 
the deceaſed bankrupt had had his certificate or not: if nat, it over- 
rules the determination in Grier's caſe, /ypra.] | 
[ A bankrupt cannot call on his aſſignees for this allowance if bis 
certificate be not granted before payment of the dividends. Groome 
v. Potts, B. R. H. 36 Geo. 3. 6 T. K. 548.] | 
[Bankrupt is not entitled to allowance, till after a final dividend, 
Ex parte Stiles, H. 1748, 1 Atkyns, 208.] 
[ Che bankrupt's allowance ſhall, in the caſe of partners, be divided 
| between them in the proportions in which their reſpective effects 
— the payment of the debts, 1 Broun. Ch. Rep. 
452. | | | | 


(D 37.) But the bankrupt fhatl have no aduintage ; unleſs he has hit 

certificate alli aue l.] But by the fat. 4 U 5 Am. 17. a bankrupt ſhall 

not have the he icfit of that act, unleſs a major part of the commiſ. 
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act of parliament; and concluding to the country, is bad. Quin v. 


ws C. P. M. 36 Gee. 3. 2 H. Bl. 553.) | 
f there be a joint commiſſion againſt A. and B., and the one be 
ſued by a ſeparate creditor, he ſhall plead generally, c.; for after 
diſtribution of the joint ſtock of the joint creditors, the ſhare of each 
out of the reſidue ſhall be to the ſeparate creditors. Semb. F. g. 283, 
But a bankrupt cannot plead the general iſſue. | 
So, it is not ſufficient to ſay, that he became bankrupt, and the 
cauſe of action accrued before, without ſaying, gued vigore fatuti he 
pleads this; for the ſtatute does not enable him to plead the general 
iſſue, but to plead generally, that the cauſe of action accrued before 


the bankruptcy; and therefore he ought to ſhew, that he pleads this 


by force of the ſtatute. R. in C. B. Paſ. 10 Ann. inter Fyſon and 
Com. 20g. 0 | 

[The bankrupt muſt prove an act of bankruptcy as well as produce 
his certificate, notwithſtanding /at. 5 G. c. 24. J. 30. Lock v. Ma- 
jor, M. 9 G. Str. 533.) | | 

[The plea muſt ſet forth the names and debts of the petitioning 
creditors. Tully v. Sparkes, M. 2 G. 2. Ld. Raym. 1546. 

[On a Sen plea of bankruptcy under 5 G. 2. c. 3. to an action 
on a bond, the plaintiff may give in evidence the condition, without 
having ſet it out on the record, to ſhew that the action is not barred 
by the certificate. Doug. 160.] 

[A plea of bankruptcy under this ſtatute muſt ſtate that the cauſe 
of action accrued before the bankruptcy ; ſtating that an indenture 
on which an action of covenant is founded, was executed prior to 
the bankruptcy is not ſufficient. Charlton v. King, B. R. H. 31G. 3. 
4 T. K. 156.) | 

[After iſſue joined, and venire awarded, he may plead pris darrein 
\ continuance on the quart» die pat the return of the venire; and altho' 
he does not allege that he has conformed, and obtained his certificate, 
yet ii veriſied by affidavit it cannot be rejected on motion, or deter- 
mined bad but on demurrer, Paris v. Salkeld, H. 2 G. 3. 2 Will, 
137] 5 
[But ſuch plea, if it does not aver that defendant has conformed, 
Sc. is bad on demurrer. Paris v. Salkeld, P. 2 G. 3. 2 W uf. 139.] 

So, he ſhall not be diſcharged from a bond made before his bank- 


bl 


ruptcy to pay to his wife, if ſhe ſurvive, 400 J. in two months after 


his death ; for it was not due before. R. inter Sparks and Tully in 


B. R. and afterwards in Error, Trin. 3 Geo, 2. (2 Ld, Raym. 1546. ; 


1570.) | 5 

[Where a bond conditioned for the payment of a ſum of money, 
by a principal and ſurety, has not been forfeited till after the bank- 
ruptey of the ſurety, the debt cannot be proved under hi; commiſſion, 
and therefore his certificate is no bar to an action on ſuch bond, 
Doug. 160.] h 

[So, if A., at the inſtance of a trader, accept a bill payable to his 
order, not having any effects of the trader in his hands, and the 
trader become a bankrupt before the bill become due, and 4. pay it 
when it becomes due, to an nderſee, it is not a debt againſt the trader, 
- * paid, and therefore is not diſcharged by his certificate. 

ng. 166. | | | 
So, the bail of a ban krupt ſhall not be diſcharged, R. 2 od. 
Ca. 349. [T9 
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o afſumpſit by ſeveral partners the defendant may plead in bar 
Pate of one of them. Eckhardt v. Wilſon, B. R. H. 


39 Geo. 3. 8 T. R. 140.] 


(D 36.) Shall have a ſhare of the neat produce.) So, by the flat. 

& 5 Ann. 17. a bankrupt ſurrendring, and conforming to the ſaid 
act, ſhall have 5 J. per cent. paid him by the aſſignees out of the neat 

product of the eſtate received on ſuch diſcovery, ſo as ſuch ſum 
amount not in the whole to above 200 J.—80, by the flat. 5 G. 24. 
and 5 G. 2. 30. | | 

Aud ſo as the creditors of the bankrupt be paid 8s. in the pound, 
at leaſt, above all charges; for in ſuch caſe he ſhall be allowed only 
what the aſſignees, or the major part of the commiſſioners, think fit. 

And tho? this ſtatute expired 26 Zune 1716, by the flat. 3 Geo. 12. 
it was extended to all bankrupts, againſt whom a commiſſion iſſued 
on or before 26 June 1716, who ſhall diſcover effects, Sc. before 
25 December then next. | | | 

By the fat. 5 Geo. 2. 30. if the creditors are not paid 10-. in the 
pound, the bankrupt ſhall be allowed only what the afiignees and com- 
miſſioners think fit, not exceeding 2 /. per cent. 

If paid 125. 6d. in the pound, then 71. 10s. per cent. ſo as it 
amount not to above 250/. If paid 155. in the pound, then 10/7. per 
cent. ſo as it exceed not 300 J. | | | 

[A bankrupt is not entitled to his allowance till ke has had his cer- 
tificate; therefore tho? he ſurrender and conform, yet if he dies be- 
fore his certificate, his repreſentative ſhall have nothing. Ex parie 
Grier, T. 1744, 1 Athyns, 207.] | = 

[But he is not entitled to any maintenance out of his effects during 
his examination; and if any perſon during that time take any thing 
from them, and convert it into money, tho' for the neceſſary ſub- 
ſiſtence of the bankrupt and his family, the aſſignees may maintain 
trover againſt ſuch perſon, 1 Term Rep. 157. 

[But the allowance is a veſted intereſt, and ſhall go to the repre- 
ſentative. Ex parte Trap, M. 1747, 1 Atkyns, 208. Ex parte Cat 
cot, T. 1754, 3 Atkyns, 814.) | | | 

[ The court will order the aſſignees to pay the allowance to the re- 

preſentative of a bankrupt who has paid 105. in the pound. Ex parte 
Calcot, T. 1754, 1 Athyns, 209.—Nota ; It does not appear whether 
the deceaſed bankrupt had had his certificate or not ; if nat, it over- 
rules the determination in Grier's caſe, /ypra.} | | 

[A bankrupt cannot call on his aſſignees for this allowance if his 
certificate be not granted before payment of the dividends. Groome 
v. Potts, B. R. H. 36 Geo. 3. 6 T. K. 548. | 

[Bankrupt is not entitled to allowance, till after a final dividend, 
Ex parte Stiles, H. 1748, 1 Athyns, 208.] | 

[ Che bankrupt's allowance ſhall, in the caſe of partners, be divided 
between them in the proportions in which their reſpective effects 
4 the payment of the debts, 1 Braun. Ch. Rep. 
452-] - . 5 


D 37.) But the bankrupt hall have no adu intage: unleſs he hat hit 
certificate lle u.] Put by the fat. 4 & 5 Ann. 17. a bankrupt ſhall 
not have the he 1cfit of that act, unleſs a major part of the commiſ- 

| E 4 | ſioners, 
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ſioners, by writing under their hands and ſeals, certify the lord chan. 
cellor, that the bankrupt hath made full diſcovery of his effects, and 
in all things conformed to the directions of the act, and that they ſee 
no reaſon to doubt the truth of it : and unleſs ſuch certificate be con- 
firmed by the lord chancellor, or two judges to whom he ſhall refer 
it, before whom the creditors may be heard againſt the making, or 
confirmation of the certificate. | Np | 

Nor, by the fat. 5 Ann. 22. unleſs the allowance to the bankrupt, 
and the certificate, be ſigned by four parts in five in number and value 
of the creditors, who have proved their debts — So, by the /t. 5 G. 24. 
and 5 G. 2. 30. of creditors for 200. 

And a bond or agreement by the bankrupt, or any other, c. to 
induce a creditor to conſent to ſuch allowance or certificate, ſhall be 
void, —So, by the fat. 5 Geo. 24. and 5 Ges. 2. 30. (J II.) 

[A bankrupt ſhall not be diſcharged upon a common appearance for 
a debt due before the bankruptcy, if it is ſhewn that his. certificate 
was procured by fraudulent means. Vincent v. Brady, C. P. M. 
32 Geo. 3. 2 H. Bl. 1.] : | 

[An agreement to pay money to the aſſignees of a bankrupt, on his 
certificate being allowed, tho? for the benefit of a/l. the creditors, is void 
under this laſt- mentioned act. Doug. 695. | 

[And if a creditor has taken money for ſigning a bankrupt's certi- 
ficate, it ſhall be recovered in an aCtion for money had and received, 
becauſe of the oppreſſion. Doug. 472. 696.] | | 

[If ſome of the bankrupt's creditors are induced by money to ſign 
the certificate, tho? the bankrupt does not know of it at the time of 
their ſigning, nor even when he makes the neceſſary afidavit, in order 
to obtain the allowance by the chancellor, yet if he know it before 
the actual allowance, the certificate is void. Doug. 228.) 

[If money be given without the bankrupt's privity, to induce cre- 
ditors to ſign, in order to deprive him of the effect of his certificate, 
and ſufficient in number and value have ſigned, excluſive of thoſe 
who have taken money, the certificate ſhall be valid : but if, in ſuch 
caſe the neceſſary number and value be not complete, excluſive of 
| thoſe-who have taken money, it ſhall be void. Dong. 230. 

CA bond given to a creditor of a bankrupt, in order to induce him 
to withdraw a petition, which he had preferred to the chancellor 
againſt the allowance of the certificate, is void. Srmaner v. Brady, 
C. P. T. 31 Geo. 3, 1 H. Bl. 647-] | 

[If any one of a bankrupt's creditors, tho' without the bank- 
rupt's knowledge, be induced by money to ſign his certificate, it is 
void. Helland-v. Palmer, C. P. M. 38 Geo. 3. 1 Be & Pull. Rep. 
95+] | 

1 he certificate of the commiſſioners ought regularly to mention, 
that the party became bankrupt ſince the fat. 4 & 5 Ann. 17. com- 
menced, viz. ſince the 24 June 1706. 1 Sal. 111. | | 

[And till the certificate allowed he is not entitled to have an exe- 
cution, againſt his goods, for a debt accruing before the bankruptcy, 
ſet aſide, tho? it had been ſigned by the creditors. 1 Term Rep. 361. 

And if the certificate be ſilent, and proof is made that he was a 
bankrupt before, the certificate ſhall be diſallowed. R. 1 Sal. 111. 

If the chancellor refers the certificate to the judges, they may ex- 
amine witneſſes upon it viva voce. R. 1 Sal, 112 3 4 
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And make out ſummons for the witneſſes. R. 1 Sal. 112. | 
And they ought to examine the witneſſes viva voce, if there are 
h. Lid. | 7 F 
| 01 there are not, they may inform themſelves by affidavits filed in 
Chancery, and ſworn before a maſter extraordinary. bid. 
Or, by affidavits before themſelves. 46:d.] | 
[The ſtatutes of bankrupt do not bind the crown; therefore a 
| bankrupt, tho? he has obtained his certificate, may be arreſted on a 
bond to the crown. Rex v. Pixley, M. 1725, Bunb. 202.] 
[On a joint commiſſion againſt two partners, the ſeparate credit- 
ors, tho' they have taken out ſeparate commiſſions, may come in, 
prove their debts, and oppoſe allowing certificate .on the joint com- 
miſſion. Hor/ey's Caſe, H. 1729, 3 P. V. 23.] | | 
[If bankrupts obtain their certificate under a joint commiſſion, it 
bars their ſeparate creditors. /b:d.] | : 
[If a certificate is ſtayed on petition of a claimant ſuggeſting eol- 
luſion in the bankrupt, and it be referred to the commiſſioners to in- 
quire and certify, and they certify that they are ſatisfied, and that 
four-fifths of the creditors have ſigned; and then new creditors prove 
| debts, ſo that the ſigning creditors are not now four-fifths, but they 
do not join in the petition againſt the certificate, it ſhall be allowed, 
and the claimant or his repreſentative -left to his bill; and if any 
thing is recovered (beyond mortgage money) it ſhall be applied to the 
creditors at large. Ex parte Fydell, M. 1741, 1 Atkyns, 73.] 
[A certificate allowed in the bankrupt's life is good, tho' not con- 
firmed by the chancellor till after his death; and then has its effect 
from the beginning. Bromley v. Goodere, M. 1743, 1 Athyns, 75.) . 
[But a certificate only diſcharges the bankrupt's perſon and his eſ- 
tate ſubſequently accrued ; and not his eſtate veſted in the aſſignees 
at the time of obtaining the certificate, which ſhall be liable to pay 
intereſt (on debts carrying intereſt) accruing after the certificate al- 
lowed, till full ſatisfaction. id.] Re | 
[ Che certificate ſhall not be ſtayed on petition of perſons whoſe de- 
mands are not liquidated, and who'do not ſwear there will a balance 
in their favour, and the bankrupt ſwears it will be in his favour. Ex 
parte Fohnſon, M. 2745, 1 Atkyns, 81.] | | 
The allowance of certificates is diſcretionary, firſt in the commif- 
ſioners, and then in the chancclior, and a mandamus will not lie to 
compel it. Ex parte Williamſon, H. 1750, 1 Atkyns, 82.] 
[No perſon who does not prove a debt, or ſhew reaſonable ground 
4 is within the rule for aſſenting or diſſenting to a certificate. 
id.] | f 
[If a bankrupt is a trader in Ireland, ſigning his certificate in three 
months after the commiſſion iſſues, is too precipitate, Bid.) 
(Or, even in England; and the chancellor on application will ſtay 
it, ſuch haſty proceedings inverting the very intention of the ſtatutes. 
Anm. M. 1753, 1 Atkyns, 84. Ex parte Sauſmarez, M. 1754, 
I Atkyns, 84.] | 1 0 
[A perſon who has a, debt in his own name, and another as ex- 
ecutor, cannot ſign the certiſicate as two perſons, but he may, for the 
amount of the two ſums as his own particular debt. Ex parte Sauſ- 
marea, M. 1754, 1 Atkyns, 84.] | £4 
Where there is a joiut and a ſeparate commiſſion, a creditor m_ 
4 | 
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the joint may come under the ſeparate, and aſſent or diſſent to the 
certificate under it. Ex parte Turner, T. 1742, 1 Aikyns, 97.] 

CA creditor, who makes his election to proceed againſt the perſcn, 
may come in and prove his debt under the commiſſion, fo as to aſſent 
or diflent to the certificate. Ex parte Capot, H. 1739, 1 Atkyns, 219. 
Ex parte Lindſey, M. 1745, 1 Ahn, 220. Ex parte Dorvilliers, 
T. 1751, 1 Athkyns, 221.] 

[Tho' the allowance of certificate by lord chancellor is matter of 
judgment, yet not arbitrary, but he muſt proceed by the rules of the 
ſtatutes ; and if theſe are complied with, he will not diſallow it on ſuf. 
picion. Ex parte Williamſon, H. 1750, 2 Veſey, 249.] 

[Creditors who have not proved their debts, and much leſs thoſe 
who have not claimed them by affidavit under the commiſſion, are 
not entitled to oppoſe allowance of certificate, tho' they are plaintiff's 
in ſuits of equity againſt the bankrupt. id.] | | 

[By fat. 24 Geo. 2. c. 57. if any perſon fraudulently ſwears to a 
falſe debt, and ſigns the certificate, ſuch certificate ſhall be void un- 
leſs the bankrupt diſcloſes the fraud in writing before the commi{- 
fioners have ſigned it.) Bk 

[Creditor abroad may by letter of attorney, atteſted by notary pub. 
lic, empower a perſon to fign certificate.) 

[Bankrupt ought not to trade pending a commiſſion. 2 Veſey fun. 
68.] | 


(D 38.) If he have given extravagant portions to his children, or loft 
41 play.] So, by the fiat. 4 & 5 Ann. 17, a bankrupt ſhall not have 
benefit of the act, who hath, on the marriage of any of his children, 
given above 100 J., unleſs he make it appear he was worth above the 
ſum ſo given, ſufficient to ſatisfy all his creditors their full debts, 
Bo, by the flat, 5 Geo. 24. | 

I [The clauſe of 5 G., as to giving above 100/. marriage-portion with 
a child, muſt be conſtrued ſtrictly, and not extend to a niece, Ex 
parte Sauſmarez, M. 1754, 1 Atkyns, 84. 

Or, who hath loſt 5 J. in one day, or 100 J. in the whole in 12 
months preceding his bankruptcy in play at cards, dice, tables, tennis, 
bowls, ſhovel-board, cock-ſighting, racing, dog-matches, or other 
paſtimes, or games, or in bearing part of ſtakes, or betting on the 
| fide of ſuch as did play. So, by the fat. 5 Geo. 24. 

[Inſuring in the lottery is not gaming within the meaning of the 
act. Lens v. Piercy, C. P. T. 28 Geo. 3. 1 H. Bl. 29.) 

When a bankrupt ſhall be aided in equity, and when not, yide 
in Chancery, (2 L 1, 2.) | 


(D 39.) How a Commiiſioner, Nc. may plead, 


By the far. 1 Fac. 15. in treſpaſs, or other ſuit againſt a commiſ- 
ſioner, or other having authority by a commiſſion of bankruptcy, he 
may plead, not guilty, ar juſtify, that he ated by authority of the acts 
againſt bankrupts, without ſhewing the commiſſion, or othercircum- 
ſtance ; to which the plaintiff may reply, de /on tort, &c. and the 
ſpecial matter may be given in evidence, 

So, by the fat, 4 & 5 Ann. 17. any perſon ſued by action, inform- 
ation, Cc. for any thing done in proſecution of the ſaid act, may 
plead the general ĩſſu e, and give the ſpecial matter in _— F 
e | 0 40. 
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(D 40.) Expences of the Commiſſion. | 

By the ff. 4 & 5 Ann. 17. no monics ſhall be paid, or allowed out 
of the eſtate of the bankrupt, for expences for eating or drinking of 
the commiſſioners, or any others, at any of their meetings, &c, —So, 
by the ff. 5 Geo. 24. | By | 
And by the . 5 Geo. 24. no commiſſioner ſhall take above 20 5. 


for any meeting, or for executing any deed, or above 194. for any 
warrant of ſeizure or diſtribution, _ 


(D 41.) When the Commiſſion may be ſuperſeded, 


[Where there is a doubt of the bankruptcy, and the bankrupt is 
out of the kingdom, the court will not ſuperſede the commiſſion on 
petition, but direct an iſſue ; if the bankrupt is at home will ſend it 
to commiſſioners to re-confider. Ex parte Gulſſon, T. 1753, 1 At- 
kyns, 193. | 
f [A 38 of bankrupt is ex debito juſtitiæ, and is never ſu- 

rſeded without direCting an iſſue, unleſs it appears very plainly to 

fraudulently or vexatiouſly taken out, Ex parte Wilſon, M. 1752, 


I Athyns, 218.] 


Uf the bankrupt ſurrenders, and acquieſces a long time, (as a year 
and a half,) the court will not direct an iſſue tho' the caſe is doubt- 
ful, but wfl leave him to bring zrover againſt the aſſignee. Ex parte 
Nutt, T. 1743, 1 Atkyns, 102.] 

If the commiſſion of bankruptcy takes effect, and all the creditors 
who appear have a ſatisfaction, the chancellor by their afſent may 
ſuperſede it. 2 Ca. Ch. 144. Dub. Sho. 200. 

Tho' it be within four months, and there are other creditors who 
would afterwards appear. Semb. 2 Ca. Cb. 144. 191. 

So, if the creditors who petition pray that it be ſuperſeded, it ſhall 
be ſuperſeded within the four months, tho? there are other creditors 
who afterwards pray a commiſhon. R. 1 Ver. 208. 

Tho? the creditors, who had petitioned, compound with the heir, 
the bankrupt himſelf being 3 1 Ver. 209, | 

[So, all the creditors being paid, and conſenting, except two who 
could not be found; but whoſe ſecurities were delivered up with re- 
ceipts on them, and their ſignatures proved, Ex- parte King 2 V. 


jun. 40. ] 


[Tho a majority of creditors agree to certify that a commiſſi 
ought to be ſuperſeded, yet if one creditor ſays, I ſhall be-able to 
prove in a few days, and deſires a delay, the court will not fuper- 
ſede till he has had an opportunity of proving. Ex parte Criſp, T. 
1744, 1 Atkyns, 133.] | 

(A., B., and C. are partners in a joint undertaking which B. and 
C. want to get into their own hands, and therefore procure a com- 
miſſion againſt A, for a debt due againſt all three jointly, a pro- 
viſional aſſignment to await a trial directed, ſeveral debts proved, all 
but a trifle the partnerſhip debts: H. and C. in the mean time receive 
more from the undertaking than ſufficient to pay all the joint cre- 
ditors, and give them all, ſince proying their debts, ſatisfaction, or 
ſecurity; on A.'s application, the court will order, that on his paying 
in a month all the debts proved under the commiſſion, the coſts of 
it and the proceedings at law, the commiſſion be ſuperſeded ; _ 
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the ereditors aſſign the ſecurities given them to a truſtee in truſt, to 
ſecure to A., B., or C. the money they have paid towards ſuch debts, 
above their reſpective proportion thereof; that the aſſignees re-aſſign 
to A., and account and pay him the balance in their hands: but if 4. 
makes default in payment, the commiſſion to proceed. Ex parte 
* Criſp, T. 1744, 1 Atkyns, 133. . 

LA. and B. are partners for a ſpecial purpoſe, A, B., and C. are 
alſo partners, and a commiſſion iſſues againit A. and B.; A. dies; a 
ſecond commiſſion iflues againſt B., and B. dies; a ſeparate commiſ- 
fion iſſues againſt C.; this laſt commiſſion ſhall be ſuperſeded, and 
(by conſent) the firſt, and ſeparate accounts kept of the ſeveral eſtates, 
and the diſpoſition of the effects reſerved to the court. Sympſon's - 
Bankrupt, M. 1752, 1 Atkyns, 137. 

[From this, it would ſeem, that where there is a joint commiſſion, 
ſeparate creditors ought not to take out a ſeparate one, yet it is (till 
frequently done.] ONT | | 

[The practice is now to blend joint and ſeparate commiſſioners to- 

ther to leſſen expences. Ex parte Brown, 2 Veſ. jun. Gg.] 5 

If one againſt whom a commiſſion has iſſued, is found no bank- 
rupt by verdict at law, the commiſſion ſhall be ſuperſeded, and the 
colts at law and in equity, and of the ſuperſedeas, ſhall be paid by 
the petitioning creditor. Ex parte Gulften, H. 1753, 1 Atkyns, 139.] 
[When a commiſſion is ſuperſeded, if the caſe is doubtful the 
court will direct an inquiry before a maſter of the damages ſuſtained 
by bankrupt, or a quantum dammnificatus at law, and then order the 
bond given by petitioning creditor to be aſſigned to bankrupt ; but 
in a flagrant caſe will aſſign the bond without the delay of ſuch pre- 
vious injury. Ex parte Gayter, M. 1749, 1 Atkyns, 144.) 

[If after certificate obtained, all the creditors releaſe the bank- 
rupt from all further demands, the court will not ſuperſede the com- 
miſſion, for that would entirely defeat the certificate, but will direct 
the bankrupt to ſtand in the place of the aſſignees to get in the re- 
mainaer of debts, on indemnifying them. Ex parte Leaverland, M. 
2751, 1 Alkyns, 145. | 

[Where a commillion has been proceeded upon in the uſual man- 
ner, and all parties acquieſced, and the whole finiſhed, the court will 
not ſuperſede it, tho' it is doubtful chat the act of bankruptcy was 
committed before the petitioning creditor's debt aroſe. Ex parte De- 
fanthuns, T. 1753, 1 Athyns, 145.) | 

[It a commithon iſſues againſt an infant, it ſhall be ſuperſeded; 
tor an infant cannot be a bankrupt. Ex parte n T. 1742, 
1 Athyns, 146. | 

UA. treats with B. for purchaſe of equity of redemption of his 
eſtate then in mortgage, pays part to B. to clear off the mortgage, 
and is to pay the reſidue on executing conveyances; B. refuſes to 
complete purchaſe or pay off mortgage; A. brings action for the 
money paid; B. lies two months in gaol; A. takes out commiſſion, 
and B. is declared bankrupt; and after the commiſſion iſſued, A. takes 
an aſſignment of the mortgage: the commiſſion {ſhall be ſuperſeded, 
and the petitioning creditor pay coſts. Ex parte Hylliard, T. 1751, 
1 Athyns, 147. | 

[If a perſon is declared bankrupt, on general evidence on being 
denicd, and it appears afterwards that it was at eleven at night, the 

| | commiſſion 
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commiſſion ſhall be ſuperſeded with coſts. Ex parte Hall, M. = 


I Atkyns, 201. Te E 
Where the bankrupt has not ſurrendred in time, and there ap- 


pears no intention of defrauding, the chancellor may ſuperſede the 


commiſſion to prevent proſecution. Ex parte Mood, T. 1751, 1 At- 


kyns, 221,] . 2 | 
[In general if a ſecond commiſſion ifſues before the bankrupt has 


his certificate under the firſt, it ſnall be ſuperſeded; for it ought not 
to iſſue, as the bankrupt is incapable of acting. Ex parte. Proud- 
fot, H. 1743, 1 Athyns, 252. Cowp. 8 23. Ex parte Brown, 2 Vel. 


jun. 67. 


[But if the aſſignees, and ſeveral creditors of the firſt, have aſ- 
ſented to the certificate under the ſecond, and nothing clandeſtine ap- 


pears, and it has been acquieſced in for ſome years, the court will 


not then ſuperſede the ſecond on the application of ſome creditors 
under the firſt. Bid.] ' 
[Conſent, fraud, or laches in the creditors under the firſt, will ſup- 
port the ſecond, and ſuperſede the firſt; ſo the aſſignees under the 
ſecond paying the creditors under the firſt 205. in the pound, and all 
colts. Ex parte Brown, 2 Veſ. jun. 67.] 1 
So, the commiſſion abates by the death of the king. 2 Ca. Ch, 
192. | Se | | 
"But now by . 5 G. 2. c. 30. / 45. no commiſſion of bankrupt 
ſhall abate by reaſon of the death of the king. | 
So, if all the commiſſioners die except two, where the commiſhon 
is to three or more, there ſhall be a new commiſſion. | 


But if a ſuperſedes be granted by ſurpriſe, it may be diſcharged. 


R, 2 Ca. Ch. I 44» | | | | 
So, if the commiſſion abate, or be ſuperſeded to the prejudice 
of any creditors, a new commiſſion may be granted. X. 2 Ca. Ch. 


193. | . 


If a new commiſſion be granted, the new commiſſioners ſhall pro- 


cced, where the old ended. 2 Ca. Ch. 193. 
BAR 
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—3L 12, Cc.—3 M34.) Voucher, (F 2.) 


ee e ee R 


63 


BARGAIN AND 8 AJ. F. 


(A) Of Goods and Chattels, 


| BARGAIN and ſale is, where a man makes a contract with 
another for the ſale of goods or chattels, lands or tenements, 
and at the ſame time makes the ſale of them. 

If the contract be executory, it amounts to a covenant or agree- 
ment, upon which covenant, debt or afumpfit lies. De quo, vide 
Agreement, (A 3, 4.) | 3 
: If the contract be executed by actual fale, this is a bargain and 

ale. | | 

When a bargain and ſale veſts a property. Vide in Biens, (D 3.) 

What things may be ſold. Vide in Aſigument (A]. — Grant (C). 


(B I.) Of Lands and Tenements. 


80, if a man bargain and ſell lands or tenements, this by the com- 
mon law paſſes the uſe, which now ſhall be executed by the ff 
27 H. 8. 10. Pl. Com. 30 1. b. 303. a. 2 Infl. 671. E's f 

And a bargain and ſale of land may be for years, ſor life, or in 

fee. Pl. Com. 8 1. 5. 
| (B 2.) By what Words it ſhall be. 

To a bargain and ſale of lands, the words (bargain and ſell) are 
not eſſential ; for any words that will raiſe an uſe at the common 
law are ſufficient: and therefore, if a man by. indenture, demiſe, 
grant, ſet, and to farm let lands to another for years, that is a bar- 
gain and ſale. R. 8 Co. 94. 4. 2 Inſt, 672. | 
TS if he alien and grant; or give and grant. 2 nfl: 672, Cre 

166. 

Or, give, grant, and confirm. R. 3 Leo. 16. 

So, if he covenant to ſtand ſeiſed to the uſe of another in fee, and 
the deed be inrolled. 7 Co. 40. 6. 2 Inſt. 672. 1 Leo. 25. 

So, if he enſcoff, ſell, and grant. Dal. 115. | 

But where the intent appears to make an eſtate in poſſeſſion, at the 
common law, and not by way of uſe, the words do not amount to 
a bargain and ſale: as, if there be a letter of attorney in the deed 
to make livery, or a covenant in the deed to make livery. R. 8 Co. 
94. 4. 2 Inſt, 672. Cont. 3 Leo, 16. Cont. 2 Rol. 787. l. 25. Vide 

Covenant, (G 2.) 
So, if 4. alien, bargain, and fell a reverſion with attornment, it 
paſſes, tho' the deed be not inrolled. R. 2 Cre, 210. 


(B 3.) How it operates. 


If a man who has only a reverſion, bargains, and ſells an acre of 
land, the reverſion paſſes. Pl. Com. 433. B. 

So, if a corporation bargain and ſell land, it is well; for they 
may give an uſe, tho' they cannot be ſeiſed to an uſe. R. 2 Lev 
122, | 

If the bargainor, upon his bargain and ſale, reſerve a rent, it is 
good ; for the uſe and poſſeſſion paſs ſanguam uno flatu. 2 Inft. 671 : 
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It a man demiſe, bargain and ſell to 4. for years; A. has an elec- 
tion to take by demiſe at the common law, or by the bargain and 

ſale. 2 Rol. 787. 1.35. K. 2 Co. 35.6. a 
© Yet if the bargainor afterwards releaſe to A. and his heirs, to the 
uſe of B. in fee; A. cannot then elect to take by demiſe, and thereby 
deveſt the eſtate out of B. R. 2 Rol. 787. l. 45. 8 

But by a bargain and ſale nothing paſſes but an uſe; and there- 
fore, if a man bargain and ſell land, with a way over other land, the 


way without words of grant, being now newly created, does not paſs. 


3 2 Cro. 190. 


So, if he bargain and ſell a common, Cc. newly created, and not i 


in efſe before. 2 Crs. 190. 55 | | ; 
If the king by-indenture bargain, and ſell land to another, no- 


thing paſſes by the common law, nor the ff. 27 H. 8. ſor the king 


cannot be ſeiſed to uſe, nor convey. R. 2 Cro. 50. 

So, a bargain and ſale of lands to A. and his heirs, to the uſe of 
another; nothing paſſes to the ceftuy gue w/e, for there cannot be an 
uſe upon an uſe. Poph. 81. R. Bend. 61. Dy. 155. pl. 20. 1 And. 
37- Vide in Chancery, (4 W 2.) | 

So, a bargain and fale to 4. for life, with power to make leaſes, 
is void, as to the power. Poph. 81, | 

If a man, at the common law, had bargained and fold his land 
generally, the uſe would be decreed to the bargainee and his heirs ; 
for in reſpe of the conſideration, the whole uſe ſhall be intended 
to pals, 1 Co. 37. b. 100. b. 


But now, nothing paſſes to the bargainee, but for his life. 1 C. 


87.5. | 

"If a bargain and ſale by an infant be inrolled, nothing operates by 
the inrolment, but it ſhall be avoidable. 2 Inf. 673. Mo. 42. 

So, a bargain and ſale by huſband and wife, being inrolled, does 
not bind the wife. 2 fe. 673. | 


(B 4.) By what Deed. 


By the common law, a bargain and ſale of lands might be by 
parol, without deed. Poph. 48. R. 1 Leo. 18. 2 Inf. 67 5. 

But now, by the ,. 27 H. 8. 16. a bargain and ſale of lands, c. 
whereby any eſtate of inheritance or freehold is made, ſhall have no 
effect, unleſs it be by writing indented, ſealed, and inrolled, &.. 

Let, after this ſtatute, a bargain and ſale of lands in London, &c. 
by cuſtom, would be good by pare/; for the ſtatute does not extend 
to cities, boroughs, or towns corporate. R. Dy. 229. 4. 2 Inf. 675. 
Poph. 49. Vide London, (N 3.) Vide poft. (B 5.) | 


The indenture for a bargain and fale of lands of freehold, or in- 


heritance, muſt be in writing, and not in print or ſtamp, 2 ft. 
672. | 


It muſt be in paper or parchment, and not in other materials. 
2 Infl. 672. Bl co | | 

And it is ſufficient, if it be indented, tho' it has not the word in- 
denture. R. 3 Les. 16. 2 Infl. 673. | 


(B 5.) When it ſhall be inrolled. 


So, by the /. 27 H. 8. 16. no manors, lands, c. of inheritance 


11 or 
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- 
or frechold, ſhall paſs, Sc. unleſs the bargain and ſale be inrolled in 
one of the king's courts at We/tminſter, or before the clerk of the 


peace, Sc. in the county where the lands lie, within ſix months after 


the date of ſuch indenture. Provided, not to extend to lands in cities, 
boroughs, or towns corporate, where the mayor, Sc. have uſed to 
inrol deeds, Oc. 

And therefore, every bargain and ſale for life, or in fee, muſt be 


inrolled. 

So, if he in reverſion bargain and ſell to the leſſee for years and 
his heirs; nothing paſſes as a confirmation, unleſs the -deed be in- 
rolled. Dal. 37. Ms. 34. 

But a bargain and ſale for years need not be inrolled; for the 
ſtatute extends only to inheritance and freehold. 2 1n/?. 671. 2 Co. 


30. a. 


Nor, a bargain and ſale of ena in London, or any other city, | 


borough, Sc. Vide ante, (B 4.) 2 Inft. 676. Dal. 115. K. Ye. 


123, 4. Vide London, (N 3.) 
So, inrolment is not neceſſary, where the deed does not operate 


as a bargain and ſale, but as a covenant to ſtand ſeiſed, c. 


(B 6.) How the inrolment Fall be made.) The inrolment muſt be 
in parchment only. 2 1. 673. | 

And the deed is ſufficient; being inrolled, tho? it was not ac- 
knowledged by all the parties to it. 1 Sal. 389. 

And tho” it was not acknowledged at all; for after inrolment it 
cannot be averred againſt. 1 Leo. 184. Vide Peſt. (B 10.) 

Tho' the inrolment be after the death of the party. 1 Sal. 389. 

Tho' the ſeal be broke after the delivery. 2 1nft. 676. 

Tho? the delivery be proved by witneſſes, and not en by 
the party. 1 Sal. 389. 


But by a roll in B. R., every deed there inrolled, ſhall be acknow- | 


ledged in open court, and inrolled on the plea fide. 1 Sal. 389. 
[An indorſement on the back of the deed by the proper ollicer, is 
ſuſlicient evidence of the inrolment. Doug. 5 7. 


(B 7.) In what place.) By the ft. 27 H. 8. 16. the inrolment ſhall 
be in one of the king's courts at Weſtminſler, or in the fame county 


where the lands lie, before the ciſlos rotulorum, two juſtices and the 


clerk of the peace, or any two of them, whereof the clerk of the 
peace to be one. 

By the /. 5 El. 26. the inrolment in the counties of Lancaſler, 
Cheſhire, and 3 ſhall be in the Chancery or Exchequer, or be- 
fore the juſtices of aſſiſe of the reſpective county. 

If the court of B. R., &c. be adjourned to another place, yet the 
inrolment may be there, as well as at Weflminſler. 2 Inſt. 674. 

So, an inroiment may be before the juſtices and clerk of the 
_ w the Weſt Riding in the county of York, if the land lies there. 

ob. 128. 


' Otherwiſe if the land be alleged in comitatu Ebor, generally. Hob. 


128. 


(B 8.) Within what time.] The inrolment ſhall be within fix 
months after the date of the deed. F 
An 
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And che computation ſhall be by lunar not by calendar months. = 


1nft. 674. | 
; i i 5 within ſix months, excluſive of the day of the date, it is 


ſufficient. 2.4%. 674: Mo. 40. 2 Rel. 520. . 45. Heb. 139. By. 
; 218. 3. . Dal. 41. 


Or, upon the day of the date. Semb. 2 Int. 674 Dal. 42. Mo, 
42. D. Hob. 140. 1 Kol. 387. HEY 

And if there be no date within fix months after the delivery: 
2 Inſt. 674- D. Heb. 140. 5 Co. 1.6. 

But if it be dated, it ought to be within fix months after the date, 
tho' the delivery be afterwards. 2 1. 674, Per two 7. Weſten 
cont. Dal. 42. Mo. 42. 1 8 


(B 9.) How it ll relate.) If a bargain and ale be inrolled 


within fix months, it relates to the time of the date, and paſſes abs 


initio. 2 Inſt. 674. | 

And therefore, if the bargainor, or bargainee, die after the in- 
denture executed, and before inrolment, the eſtate paſſes to the bar- 
gainee and his heirs, if it be inrolled within fix months. 2 Inf. 
674, 5. And the heir ſhall be in ward. R. Hz. 136. Ow. 149. 
2 Cro. 408. KR. 1 Rol. 627. l. 35. | 
| So, if a precipe be brought againſt the bargainee, and a recoy 
upon it before inrolment, it is good; for he was tenant of the frees 
hold. 2 Inf. 675, Ow. 70. | | 

So, if the bargainee ſell before inrolment, and the deed be after- 
wards inrolled within fix months, his ſale is good. 2 Int. 675, X. 
cont, Hob. 136. Vide Hob. 165. R. acc. 4 Leo. 4. Per three FJ. 
two cont. 2 Gro. 52. | | 

Or, if the bargainor, before inrolment, acknowledge a recogni- 
zance, Cc. the bargainee ſhall avoid it. R. 2 Inf. 674. | 

Or, give a judgment, Sc. K. Cro. Car. 217. 

So, if the bargainor afterwards bargains and ſells to another, and 
the ſecond deed is firſt inrolled, and then we firſt bargain is inrolled 
within fix months, the ſecond ſhall be void. R. Dal 41. Mo. 41. 
Dy. 218. b. Per Heb. 165. 

90, if the barbainor die before inrolment, his wife ſhall not en- 
joy her dower after the inrcolment, if it be within ſix months. Cro. 

ar. 669, NES: DE | 

But if the bargainee die before inrolment, and the deed be after- 
wards inrolled, his wife ſhall be endowed. X. Cr. Car. 217. Cont. 
Unv. 70. 150. | | 

if the bargainee grant a rent before inrolment, it will be good, 


Cre. Car. 217. 


8 if a ſtranger releaſe to the bargainee before inrolment, it is good. 
2 inf?, 675 | 

If there be a bargain and ſale of a manor, with an advowſon ap- 
pendant, and the advowſon fall before inrolment, the bargainee, if the 
whe afterwards inrolled, ſhall preſent. Cre. Car. 217. Vide 
2 Hul. 8, g. | 

If one joint-tenant make a bargain and ſale, and before inrol- 
ment his companion dies, yet only one moiety paſſes; for it has 
— to the time of the deed. Co. Litt. 186. 4. Cre, Car. 217. 
$09, 1 75 | | | 
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Tho! the bargain and ſale has words, which comprehend the whole, 
Ow. 70. | 
So! if the bargainee makes a leaſe, and afterwards the deed be 
inrolled, the leaſe will be good. R. cont. Cro. Car. 110. R. cont, 


Carth. 178. 

So, if there be a bargain and ſale of a reverſion, the bargainee 
ſhall have the rent-charge incurred, in the mean time, between the. 
deed and the inrolment. R. Latch, 157. Adm. 1 Sid. 310. Cro, 


Car. 218. 
And by the bargain and ſale the rent accrues, without attornment. 


R. Cre. El. 166. Van. 51 

hut if the rent incurred before the inrolment be paid to the in 
gainor, the bargainee has no remedy. Dy. 218. 5. in marg. Ow, 
69. 150. 

3o, in the mean time, between the bargain and ſale, and the in- 

rolment, the bargainee ſhall be adjudged to be ſeiſed, if the deed be 

afterwards inrolled within the fix months and not the bargainor. R. 
Ow. 70. 150. Dub. Cro. Car. 218. Vide Dan. 696. 


But after the bargain and ſale, and defore inrolment, if the bar- | 


gainor levies a fine to the bargainee, and then the deed be inrolled, 
the bargainee takes by the fine. K. Mo. 337, 8. 680. Cre. El. 917. 
R. 4 Co. 71. 2 1nft. 67 1, 2. 1 And. 285. 

And it may be averred, that the fine was before inrolment, or 
e contra. R. 1 And, 285, 6. 

So, if the bargainor in the mean time, between the date and in- 
rolment, enfeoff the bargainee, he takes by the feoffment. R. Je. 
324. R. 1 Leo. 6. Semb. Ca. Ch. 115. R. 1 And. 113. 5 
Otherwiſe, where an inrolment is not neceſſary, de quo vide ante, 
(B 4, 5.) for then the bargain and ſale is complete before the tine or 
feoliment: "Me I Oo. 124 

So, if the lord of a manor bargain, ſell, enfeoff, and releaſe to his 

copyholder, to the uſe of him and another, and afterwards makes 
livery, he takes by the fe Tment, tho' the releaſe might operate pre- 
ſently. 2 Rol. 787. J. 20. 
So, if a man leaſe for years part of the manor, and afterwards bar- 
gains and ſells, demiſes, and prants the whole to B. for years; if B. 
takes attornment of any of the tenants, he ſhall take by the grant; 
for he has an election to take by the one or the other, and when he 
takes attornment he elects by the grant, and therefore ſhall take the 
whole by the grant. K. 2 And..203. 2 Co. 35. 

So, after a bargain and ſale, if the deed be never inrolled, the bar- 
gainor continues ſeiſed. 

And if before the ſix months after he firſt deed, there is a ſe- 
cond bargain and ſale, which is well inrolled, it will be os Cro. 
Car. 284. 


(B 10.) There foall be no averment after an N contrary to the 
purport of the deed.] If the deed be inrolled, it cannot be averred, 
that it was primo deliberat. at a day ſince the date; for by the ſame 
reaſon it might be averred, that it was never delivered. K. 1 Les. 
183. 2 Leo. 122. Orv, 138. | 
Rind it cannot be ayerred, that it was not delivered. 1 Lev: 
183, 
Or, 
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Or, that it was not acknowledged. 1 Lev. 184. Vide ante, 
6. | | 
a, fince 16 E/iz. it cannot be averred, that it was not inrolled at 
the day indorſed for the inrolment ; for that is part of the record. 
Semb. 2 Rol. 119, 129. | = 
But before, no day of inrolment uſed to be entred, and then it 
might be averred, that it was not inrolled within fix months. R. 
2 Rol. 119. | 4 , F 
But there may be an averment contrary to the operation of the 
deed: as, that it was not compriſed within the deed. 1 Leo. 
184, 185. | | | 2 
| That Lothivg paſſed by the deed. 1 Leo. 184, 185. | 
So, an infant or feme-covert, is not included by an inrolment. 
Vide ante, (B 3.) | | 
So, a ſtranger is not concluded by an inrolment, but may aver 
that the deed was delivered after the date. R. Sav. 91. Per Holt 
C. ]. at Maidſtone. 


(B 11.) What ſhall be a ſufficient Conſideration. 


A bargain and ſale of land, whereby an uſe ariſes, ought to be 
made upon a valuable conſideration. Vide Covenant, (G 3, Cc.) 
As, for money paid. [2 Ak. 148.] | | 

So, it is ſufficient, if it be under a condition or proviſo to be 
void, if money 1s not paid, tho' no money is mentioned to be paid. 
1 Leo. 6, | | | 
Or, if the vendee by the ſame deed covenants, if the money is not 
paid, c. to be ſeiſed to the uſe of the vendor. 1 Leo. 25. | 

So, in conſideration of money paid for other land. 

47, 8. 

f 90, for the loan of 100 J. per annum. 2 Rol. 782. J. 30. 

So, if upon a bargain and ſale a rent be reſerved, it is ſuſſicient, 
without other conſideration. 2 Rol. 788. J. 7. 1 Mod. 263. 

So, a pepper · corn reſerved. Semb. 1 Mod. 263. R. 2 Mod. 253. 
2 Vent, 35. 

So, money paid by any one of a corporation in his private capa- 
city, is ſufficient for a bargain and ſale to them in their corporate 
capacity. R. 2 Rol. 788. J. 5. 

But a bargain and ſale, for divers cauſes and conſiderations, without 
money, is not good. 1 Leo. 170. KR. Cro. El. 394. 1 Co. 176. a. 
Vide Covenant, (G 4.) 

Tho! it be recited by the indenture, that the bargainee was bound 
by recognizance or obligation for the bargaihor; if no money appears 
to be paid. R. Cro. El. 394. 2 Rol. 783. J. 40. | 

So, if a man bargain and ſell land, in conſideration of a marriage 
before had, or ſervice done, it is not ſufficient. Semb, Dal. 18. | 

Or, in conſideration of natural affection to his ſon. R. 2 Cro. 
127. [2 Atk. 148.] BY / 

Yet if money was given, it may be averred, tho' it be not ex- 
preſſed by the deed. - 1 Leo. 170. Mo. 570. 

Tho' there be no mention in the deed of any conſideration in par- 

ticular, or in general terms. 2 Rol. 790. J. 15. 8 
And if the bargain and ſale be mentioned by the deed to be for 
SR 1 5 money 
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money paid, it is ſufficient, tho? none was paid; for the payment is 

not traverſable. 1 Leo. 170. Mo. 570. | 

And pro quadam pecuniæ ſumma, is ſufficient, without aſcertaining 
the quantum. 1 Leo. 170. Mo. 5 70. 2 Rol. 786. J. 45. 
So, a bergain and ſale pleaded, without expreſſing that it was for 
any conſideration, is well. R. 1 Leo. 170. but Mo. 5 70. Semb. cont, 
R. acc. Mo. 504. | 

[So, when the conſideration expreſſed in the deed was 28 J. parol, 
evidence was admitted to prove that 30 J. was the real conſideration. 


Rex v. Scammonden, M. 30 Geo. 3. 3 T. R. 474-] 


[Other conſiderations may be proved than thoſe expreſſed. Lid 
Filmer v. Gott, 7 Bro. P. C. 70.] 
Vide more, poſt. (B 12.) 


(B 12.) How a Bargain and Sale fhall be pleaded. 


Tf a bargain and ſale be pleaded,” the moſt regular form is, that 
ſuch an one by indenture, of ſuch a date, between ſuch and ſuch, 
debito modo in ſuch a court, infra 6 menſes tunc proximos ſequentes ir- 
rotulat. ſecundum formam ſtatuti, &c. pro quadam pecuniæ ſumma bar- 

anizavit & vendidit, &c. 2 Sand. 11, 12. | | 
If the deed be by the words, dedi & conceſſi, &c. yet if it operates 
as a bargain and ſale, it ought to be ſo pleaded. R. Cro. El. 160. 
Vide Pleader, (C 37.) | he 

If a bargain and ſale be pleaded, without alleging in what court 
it was inrolled, it will be bad. K. Il. 213. Aud juxta for mami ſla- 
tuti does not ſupply it. 2 Cre. 291. 

So, if it be ſaid debito modo irrotulat. in ſuch a court, without ſay- 
ing, ſecundum formam flatuti, or within fix months, it will be bad. R. 
after verdict. All. 19. Semb. Cart. 221. | 

But if ſecundum formam ſlatuti, be added without ſaying within fix 
months, it is ſuthcient. Semb. 2 Sand. 11. 

So, if it be ſaid debito modo irrotulat, in ſuch a court within fix 
months, it is good, altho” ſecundum formam ſlatuti be omitted. Semb. 
2 Sand. 12. : | 

So, if it be ſaid that ſuch an one by indenture barganizavit & 
vendidit, it is good, tho' pro guadam pecuniæ ſumma be omitted. Dub. 
Dy. o. 5. But it was R. acc. ibidem in marg. Semb. cont. Mo. 5 70. 
— it was R. acc. Mo. 504. 1 Leo. 170. Dub. Ray. 201. 1 Lev, 
308. 5 | 
But if it ſhould be bad upon demurrer, it will be good after ver- 
dict. R. 1 Lev. 308. R. 1 Vent. 109. | 

(If any money or valuable conſideration is not ſhewn, or if iſſue 
is taken on a collateral fact, it will be bad on demurrer; but it is 
good after verdict. Sargent v. Reed, P. 18 G. 2. Str. 1228. Wil 


91. | | 

If there be a bargain and ſale of a rent, the party ought to plead 
attornment, and virtute cyjus he was ſeiſed, does not ſupply it. R. 
upon demurrer. Cart. 221, 

If a bargain and ſale be pleaded, it ought to conclude, that by 
virtue thereof, and of the inrolment, and the ſtatute of uſes, he was 
ſciſed, Sc. 2 Sand. 12. 

If a tenant for life, who has a power by deviſe to make ſale, 

1 8 . ſells, 
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ſells, the vendec may conclu ie thus, tho” his eſtate only paſſed by 


the ſtatute, Per Jones, two J. cont. Fon. 328. 
So, he ought to conclude guad intravit ; for that by the flatute f 


uſer he x was ſelſed, without entry, is not ſufficient. R. Ys 6. 


BARON. 
Baron of the Realm. 
Vide Dignity, (B 6.) 
Barons of the Exchequer. 
Vide Courts, (D 10.) 


Court-Baron. 
Vide Copybeld, (R 1, Cr.) 


Et " t 
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BARON AND FEME. 


(A) Feme-Sole, 
(A 1.) What Ads ſhe ſhall do. 


Feme-ſole, before her marriage, may do all acts for diſpoſition 
Sc. of her lands or goods, which any man in the fame cir- 


cumſtances may do. 
But the law does not require any thing indecent of her: and 


therefore, if ſhe does homage, ſhe ſhall not ſay, I become your woman, 
but, I do homage unto you, & c. Co. Litt. 66. 4. Lit. .. 87. 


(A 2.) What, a Feme-Sole Merchant. 


So, by the cuſtom of London, a feme-covert may act as ſole in the 
way of trade, if ſhe buys and ſells in trade for herſelf, with which 
G, huſband does not intermeddle. Cro. Car. 69. Tide London, 
(N 7.) 

And in ſuch caſe, if there be a ſuit againſt her, the huſband ſhall 
be joined only for conformity; for the wife only ſhall be in execu- 


tion. Cro. Car. 69, 
So, it ſhall be if the huſband formerly uſed the ſame trade, but 


at the time of the contract is a ſoldier beyond ſea, and does not in- 


termeddle, Per three F. Cro. Car. 69. 
But every feſt who trades within London, is not 2 2 ele 


| merchant. o. Car. 69. 
(A 3.) What, if the Huſband be in Exile. 


$0, if the huſband be baniſhed for life, his wife may make a teſta- 
ment, and in all caſes act as a feme-ſole. R. 2 V. ere 194, 5. Vide in 
Abatement, (E 6.—F 2.) 


F 3 | [And 
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[And where credit has been given to the wife of a man in exile, 
ſhe alone is liable. 1 Term Rep. 8.] | FTE: 

[So, where the huſband has abjured the realm. 41. ibid.] 

[So, where he is tranſported. Id. 9.) | 

[So, where he reſides abroad. De Gaillon v. L' Aigle, C. P. II. 
39 Geo. 3. 1 Boſ. & Pull. 357.] | 

[It ſeems that a woman living apart from her huſband in a ſtate 
of adultery, is liable on her own contracts, tho' ſhe have no ſepa. 
rate maintenance. Cox v. Kitchin, C. P. M. 39 Geo. 3. 1 Boſ. & 
Pull. 338.] | | | 


(B) Marriage. 


(B 1.) What ſhall be. 


#64 conjugium ſubſiftat non aliud natura requirere videtur, quam ut 
talis fit cohabitatio que feminam conſtituat quaſi ſub oculis & cuſtogia 
maris; ad hoc in homine accedit fides qud ſe femina mari obftringit, 
Grot. de Jure Belli & Pacis, l. 2. c. 5. /. 8, 9. | 
Nec lex divina amplius exegifſe videtur ante Evangeli propagationem. 
Grot. ibid. ſ. 9. 6 
Aßud veteres Romancs triplex erat contrahendi matrimonii formula, 
confarreatio, coemtio, et uſus. Seld. Ux. Heb. I. 2. c. 1. 
Sic apud Hebreos ; nummuli datio, pactionis libellus, et coitus. Seid. 
Ur. Heb. I. 2. c. 1. BER ; | 
Ut femina foret vere uxor, ante legem Moſaicam, et fine ea, preter 
mutuum in vite leflique ſocietatem conſenſum, concubitus erat neceſſarius, 
Seld. de Jure N et G. I. 5. c. 4. 
Sed lege Moſaica per fponſalia fuit verè uxor, per nuptias perfect. 
Seld. ibid. c. 4. Ux. Heb. I. 2. c. I. 13. 6 
Sic jure Caſareo et plerumque pontificio ſponſalia ſunt matrimoni je 
contradtus, et ſtipulatio, et nuptiarum futurarum repromiſſio. Seld. Us. 
. 2. . 1. Me. 10. | | | 
So, by the common law. Co. Lit. 34. a. If it be a contract per 
. verba de praſenti. Dy. 369. a. R. 6 Med. 155. Sal. 437. Carth. gg. 
f 90, if a contract per verba de future be afterwards executed by 
conſummation. Semb. Sal. 438. | | 
. Sed interdum jure pontificio ſponſalia tantum obligant ad futuri matri- 
monii pactionem, conſenſu nondum ſatis firmati. Seld. Ux. J. 2. c. 1. 
Et jure Cæſareo, ac Hebracio, eque ac pontificio, nuptie ſunt ſolennei 
illi ritus quibus matrimonium perficitur. Seid. Ux. J. 2. c. 1. 13. 
So, by the common law, till the marriage be ſolemnized, the wife 
cannot be endowed ad offium ecclefie. Co. Lit. 34. a. 
And the uſual pleading of a marriage is, per preſbiterum ſacris ordi- 
nibus conſlitutum. Sal. 120 | | 
By an order of parliament 1653. 6, confirmed by the ft. 12 Car. 2. 
33- marriage ſhall be before a juſtice of peace, and declared by him. 
Yet, during this order, a marriage by a perſon infra-facros ordines, 
was good, 1 Sid. 64. | | 
By the /. 1 HW. & M. 18. no perſon taking the oaths, c. ſha 
be proſecuted in the eccleſiaſtical court for non-conforming to the 
church of England. | ; x 
And if ſuch marriage, in the face of a ſeparate congregation, be 
queſtioned in the ſpiritual court, a prohibition goes. 3 Lev. 376. 
8 Saul. 438. : | So, 
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So, a marriage by a popiſh prieſt by the Latin ſervice, in a cham- 
ber, was allowed, and a ſecond marriage annulled by a ſentence in 
the eccleſiaſtical court, and the perſon for ſuch ſecond marriage 
convicted of felony. 4 vol. of Trials, 745. 763. 

Yet after contract, /i coeunt, they are not ſuable for fornication, 
but only for a contempt of the church. Mo. 170. Sal. 438. 

And if ſubſequent eſpouſals enſue, they have relation to the firſt 
contract, and avoid all meſne acts. Mo. 170. 

But if a man ſick in his bed be married to a woman with child, 
privately out of a church and chapel, without celebration of maſs, it 
Was not a marriage. Semb. 1 Rol. 359. I. 15. 

So, by a contract of marriage, it is no marriage, if eſpouſals do 
not afterwards enſue. Semb. Mo. 170. | 

So, if the marriage be not conformable to the eccleſiaſtical law, 
the huſband ſhall have no right by the eccleſiaſtical law: as, if the 
marriage be in a ſeparate congregation by their preacher, who is a 
lay-man, the huſband will not be entitled to adminiſtration. R. 
I Sal. 120. . | | 

Yet, where there is a marriage in fact only, the wife, or her chil- 
dren, who were not in fault, may be entitled to a temporal right. Adm. 
Sal. 120. | IS „ re op 

Sogg if there be a marriage de facto, the huſband and wife may ſue 
for a debt due to the wife. Sal. 437. 
On action for criminal converſation, there muſt be evidence of a 

marriage in fact. Acknowledgment, cohabitation, and reputation, 
not ſufficient. Morris v. Miller, P. 7 G. 3. 4 B. M. 2057. 1 Bl, 
632.] | | 
An actual marriage may be proved by a copy of the regiſter, and 
the miniſter, clerk, or ſubſcribing witneſſes to the regiſter, are not 
the only competent witneſſes, to prove the identity of the perſons 
married. Birt v. Barlow, B. R. E. 19 G. 3. Dowel. 171.] | 
[By ff. 26 G. 2. c. 33. banns ſhall be publiſhed in the churches o 
pariſhes where parties dwell, and the marriage ſolemnized in one of 
them. Miniſter not obliged to publiſh without ſeven days notice. 
Miniſter not puniſhable for marrying infants after banns, unleſs pa— 
rents, Oc. declare their diſſent, then banns void. Licence ſhall be 
granted only for church where has been the uſual place of abode of 
one party for four weeks immediately before. (Special licences ex- 
cepted.)] . | 

[If any perſon ſolemnize marriage in any place but a church where 
banns are uſually publiſhed, (except by ſpecial licence,) or without 
banns or licence, he is guilty of felony, and ſhall be tranſported for 
fourteen years; and the marriage is void to all intents.) 

[But after ſolemnization of marriage by banns or licence, it ſhall 
not be neceſſary in ſupport of it, to give any proof of the actual 
dwelling of the parties in the pariſhes where banns publiſhed, or 
uſual place of abode where marriage ſolemnized by licence; nor 
thall evidence be received to prove the contrary in any ſuit touching 
the validity of ſuch marriage. Nota; This may in a great meaſure di- 
feat the moſt ſalutary purpoſe of this awell-meant law.) | 

[Marriage (by licence) of a minor, (not widower nor widow, ) 
without conſent of father, or guardian lawfully appointed, or mo- 
ther, (unmarried,) or guardian appointed by Chancery, void to all in- 
teuts.] 8 Ss [Guardian 
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[Guardian or mother, non compos, beyond ſea, or refuſing con. 
ſent; perſon deſirous of marrying may petition lord chancellor, who 
may ſummarily proceed, and declare the marriage proper, and that 
ſhall be as effectual as their conſent. 

[This act extends to baſtards, and a marriage of them within age, 
without banns, and without conſent of father, &'c. is void. 1 Term 
Rep. 96 ] 5 

[There ſhall be no ſuit in the eccleſiaſtical court to compel mar- 
riage, on a contract, in words preſent or future.) | 8 

LRegiſter- books to be provided, and banns and marriages entred 
and ſigned. Making falſe entry, altering entry, forging or altering 
licence, uttering ſuch entry or licence, with intent to elude this act, 
or deſtroying any part of regiſter to avoid a marriage, or ſubject any 
one to penalties, is felony, without clergy. ] 


[This act extends not to royal family, Scotland, beyond ſeas, 


Quakers, nor Jews.) | 
[A marriage againſt the ſtatute is not only voidable, but void to ail 
intents. Rex v. Preſton, M. 33 G. 2. B. S. C. 154. 


[It is not incumbent on the perſons married to prove that the banns 


were publiſhed, Nor does the entry (of the banns and marriage ſemb.) 
directed to be made, affect the validity of the marriage. St. Rex v. De- 
vereux, P. 2 G. 3. B. S. C. No. 162.] | 

[By ft. 12 G. 3. c. 11. deſcendants of Geo. 2. except the ifſue of 
princeſſes married into foreign families, cannot marry without the 
king's conſent under the great ſeal, declared in council.] 

[But if ſuch deſcendants, aged twenty-five, give notice to privy 
council of their intention to marry ; they marry after twelve calen- 
_ months, unleſs both houſes of parliament declare their diſappro- 

ation.) 1 


(B 2.) Who may marry. 


By the f. 32 H. 8. 38. no prohibition, God's law except, ſhall 
impeach any marriage without the Levitical degrees; and none ſhall 


be admitted in the ſpiritual court to any proceſs, plea or allegation, 


contrary to this aQ. 
And therefore, if ay idiot, a nativitate marry, the marriage is 


* good, aud the iſſue legitimate. R. 1 Kol. 340. J. 32. D. 1 Sid. 


112. 

So now, ſince the fat. 2 Ed. 6. 21. and 5 Ed. 6. 12. all eceleſiaſ- 
tical perſons may marry. Vide 2 Inſt. 686. 

And tho' the ,. 2 & 5 Ed. 6. were repealed by the ff. 1 Mar. 2. 
yet that being repealed by the ff. 1 2 25. the /. 2 & 5 Ad. 6. are 
revived; and the marriage of eccleſiaſtical perſons is valid, and their 
iu legitimate. R. 12 Co. 9. 2 Inſt. 686, 7. 


(B 3.) Who not. 
But none can marry any one who is married to another then alive, 


Vide paſt. (B 6.) | 
' Tho' the firſt huſband or wife enter into religion. 1 Rol. 340. 


J. 25. 30. 
* they are divorced a menſa & thoro only. Co. L. 235, a. Vide 
Es.) 
So, no one, pre-contrafted to any, ought to marry another; for the 
Eh. | | cont 
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track makes the marriage, if eſpouſals afterwards enſue ; for 
have relation to the firſt contract, and avoid all meſne acts. Mo. —4 


Vide poſt. (C 1.) 


(B 4) What foall be within the Levitical degrter.] So, fince the f. 
32 H. 8. 38. a marriage within the Levitical degrees ſhall be diſal- 


| ſowed ; and therefore, a marriage with a next of kin, being prohibited 


by the xviii. and xx. of Leviticus, none can marry his or her father, 
mother, brother, ſiſter, ſon, or daughter. 2 A. 693. X. Yau. 
306, 7. Eg. Ca. 157. 1 | : 

So, none can marry any next of kin to them by — any more 
than if they were of kin by conſanguinity : and therefore, if one 
marry the mother, ſiſter, or daughter of his wife, it will be within 
the Levitical degrees. Levit. xviii. v. 17, 18. Vau. 310. 

And tho' the ſiſter of his wife is prohibited, Levit. xviii. 18, 19. 
only during his wife's life, yet it is now unlawful after the death of 
his wife; for it is within the Levitical degrees. R. Yau. 320. 312. 
324- 328. and is fo declared by the 18 Can. Apoff, by the ff. 28 H. 8. 7. 
and by the parochial table. R. Skin. 37. 

So, a father, brother, or ſon of the huſband is unlawful for the 
wife ; for by the interdi to the man, the ſame degree is prohibited 
to the woman, 2 If. 683. Yau. 30s, 

So, all marriages mentioned in the ff. 28 H. 8. 7. and all men- 
tioned in the parochial table, which by the 9gth Canon made anno 
1603, and duly confirmed, are declared contrary to the law of God, 
are therefore now unlawful. Yau. 215. 323. 325. 327, 328. | 

So, a marriage with a next of kin to his next of kin by affinity, or 
conſanguinity, are within the Levitical degrees,” and diſallowed by the 
ft. 28 H. 8. J. and 32 H. 8. 38. ä 

And therefore, it appears by Levit. xviii. and xxi. by theſe ſtatutes, 
and the parochial table, which enumerates 30 unlawful marriages 
within the Levitical degrees, that none can marry his grandmother, 
aunt, or granddaughter on the part of his father, or on the part of 
his mother. Yau. 308, 9. Eg. Ca. 158. | . 

So, a woman cannot marry her grandfather, uncle, or grandſon. 

So, a man cannot marry the grandmother, aunt, or granddaughter 
of his own wife. Yau. 311. K. Eg. Ca. 156. | | 

[A man may not marry his wife's mother's ſiſter. R. per tot. cur. 


on ſolemn argument, on declaration in prohibition, and conſultation 


awarded. Butler v. Gaſtrel, H. 1723, Bunb. 145.4 
Nor, a wife thoſe relations of her huſband. | 
So, an uncle cannot marry the daughter of his brother or ſiſter, 
tho not expreſsly mentioned. Lev. xviii. or xx. for it is in the ſame 


degree, viz, next of kin to his next of kin. 2 Hf. 683. Vau. 323. 


Skin. 37. 

So, he cannot marry the daughter of his wife's brother, or ſiſter ; 
for he is uncle to ſuch by affmity. N. Cro. El. 228. Me. goy. 
4 Leo. 16. Mam. R. Hob. 181. ; Paw. 248. Pearſon. Acc. Val. 
323. Semb. 3 Ley. 364. R. 2 Lev. 254. 2 Jon. 118. R. Ray. 
464. R. Lut. 1077. D. 2 Inft. 683. Semb. 5 Mod. 448. Semb. 
1 Sid. 434. R. in Exchequer, 8 Geo. inter Butler and Gaſtril, Ez. 
Ca. 157, 158. Vide Ney, 29. | 

Nor, the daughter, being the baſtard, of his ſiſter z for the _— 
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| cal law ſays, mm accedas ad proximam ſanguinis tui. Semb. 5 Med. 
168. . Comb. 356. 

Nor the daughter of his mother's ſiſter. 

So, a marriage to the grandfather, great-grandfather, and great- 
great-grandfather, and ſo interminately in a direct line aſcending, or 
deſcending, is unlawſul; for it has the ſame repugnancy, as a mar- 

- viage in tbe firſt lineal degree. Jau. 242. 

But by the ½. 22 H. 8. 38. no prohibition, God's law except, 
(which exception extends to caſes of pre- contract, impotence, former 
marriage, &c. which otherwiſe would be allowed by this a. 

2 Ju. 687. Vau. 220, 221.) ſhall impeach any marriage without 
the Levitical degrees; and none ſhall be admitted to any proceſs, &c, 
in the ſpiritual court contrary to this act, _ 

No law has expreſsly determined what marriages are without the 
Leyitical degrees, but Levit. xviii. 6. ſays, Thou ſhalt not uncover the 
nakedneſs of thy near of kin : and Levit. xxi. 2. names, father, mother, 
brother, ſiſter, fon, and daughter, as near of kin: and Levit. xvii. il- 
luſtrates this general rule, by a prohibition to diſcover the nakedneſs 
* the father and mother, v. 7. of- brother, ſſter, v. 9. 16. of ſon, 

« 15. in which the daughter is included, tho' not named. And 
js 4 xviii. v. 12, 13, 14. . prohibits to uncover the nakedneſs of the 
father or mother's brother, or ſiſter, and of the ſon's daughter, v. 10. 
becauſe near of kin to father, Oc. And of the wife's daughter or 
fifler, v. 17, 18. becauſe her near of kin; and by parity all near of 
kin to the near of kin by affinity, or conſanguinity, and beyond theſe 
degrees, Levit, Xviii. or xx. the „. 28 H. 8. 7. or the parochial table 
-do not extend: and therefore all marriages out of theſe degrees ſeem 
now lawful in the collateral line, Pau. 307. ; 

And therefore, a marriage with the relic of his grand-uncle, the 
wife of his grandfather's brother, tho* not allowed by the canon or 
civil law, ſhall not now be impeached. KR. by all the Judges of 
England. Vau. 241. 250. 2 Vent. 16. 

Nor, the marriage af a ſon by a former venter, with the daughter 
of his father's wife by her firſt huſband ; tho” the karaits made a rule 
which prohibits any two near of kin to marry two other near of kin. 
2 Inſt. 684. Vau. 318. ä 

Nor, a marriage between couſin- germans; for it is allowed by the AJ. 
32 H. 8. 38. Vau. 218. 2 Inſt. 684, Eg. Ca. 159. 

Or, with a woman, who was godmother to his couſin at baptiſm, or 
confirmation. 2 Int. 684. 

And if the ſpiritual court impeach a marriage without the Levitical 
degrees, a prohibition lies. Cro. El, 228. Vau. 207—220. 304+ 
Vent. 10—I5. 21. Eg. Ca. 156. 


(B 5.) At what Age. 


By the law of Scotland, a woman cannot contrahere ſponſalia, before 
her age of ſeven years, 1 Rol. 342. J. 20. 
But by the common law, perſons may marry at any age. Co. Lit. 
„. 
| 19 And upon ſuch marriage the wiſe ſhall be endowed, if ſhe attain 
the age of nine years, of whatſoever age her huſband be ; but not 
before the age of nine years. Co. L. 33. a. 


And, if the huſband alien his land, and afterwards his wife _—__ 
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che age of nine years, ſhe ſhall be endowed of the land ſold before, 
Co. L. 33. 4 | | N 
3 there be a writ to the biſhop to certify, whether they 
were ever coupled in lawful matrimony, he ought to certify that they 
were, of what age ſoever the huſband be. Co. L, 33. 4. R. Dy. 
362. a. 
a And at any age the huſband ſhall have treſpaſs de muliere abducta cum 
bonis viri. 1 Rol. 341. J. 35. | | 
And if the huſband dje before age of conſent, the marriage js dif- 
ſolved, but not dſaſſirmed ab initio. Semb. cont. Mo. 741, | 
Yet to ſuch marriage the huſband or the wife may agree, or diſ- 
agree, at his or her age of conſent. | | 
By the law of Scotland, and the civil as well as the common law, 
the age of conſent of the man is the age of 14 years. 1 Rol. 342. C. 
The age of the woman, by the civil and common law, is the age 
of 12 years. 1 Rol. 342. J. 15.17. 3 | 
By the law of Scotland, it is the age of 14 years. 1 Rol. 342. 
I. 18. | 3 | 
If at the time of the marriage, the huſband be above 14, and the 
wife under 12, when ſhe attains the age of 12 years, the huſband 
may diſagree as well as the wife, and ſo vice verſd. Co. L. ng, 
A diſagreement to the marriage, before the age of conſent, is of no 
force. Vide 1 Rol. 340. J. 50. | 
For, if the huſband diſagree before 14, and marry another, the if- 
| ſue of the ſecond marriage is a baſtard. 1 Rel. 341. J. 45. Cont. 
Dy. 13. a. in marg. [ | 
But a diſagreement before, if the huſband marries another after 
the age of 14, amounts to a diſagreement after the age of conſent. 
1 Rel. 341. J. 15. R. Mo. 575. | | ; 
If the huſband, or wife, at the age of conſent, once agree to the 
marriage, they cannot afterwards diſagree. e TE 
And a continuance of the ſuit in treſpaſs, de mulieri abductd cum 
boms viri, after that age, amounts to an agreement. 1 Rol. 341. 
. 35. . OO 
And if after the age of conſent, the huſband, or wife, diſagree by 
parol, yet cohabit as huſband and wife, this amounts to an agreement. 
R. 1 Rol. 341. J. 25. | | 
Tho' the words of diſagreement are reduced into writing, and 
ſigned by the huſband. 1 Roe. 341. J. 25. | | 
Otherwiſe, if the diſagreement be made before the ordinary. Per 
Warberton, 1 Rol. 341. J. 32. 


. . DO Ion TA de Code MES 


(B 6.) Who are Huſband and Wife, 


If a man and a woman marry under the age of conſent, they are 
huſband and wife till diſagreement. Vide ante, (B ) 1 Leo. 53, 4. 
So, if a man marry a woman pre- contracted, they are huſband 
and wife, till divorced. | | 
So, if 2 marry within the Levitical degrees. 1 Ro. 340. J. 10. 
17. 357+ J. 45. FER 3 
80, if a prieſt had married before the ff. 32 H. 8. 38. 1. Rol. 
340. J. 38. 40. 2 Inft. 687. Dy. 185. 4. in marg. Bet 
So, if there be a marriage by dureſs. Per Yaxly, Frowick N 
Kel. 


76 BARON AND FEME. 
Kel. 52.6. Cont. per Windham, 1 bid. 65. D. cont. 1 Rol. 340. 
4. 20. R. acc. Cro. Car. 488. 493- Per Noy, Dy. 13. 6. in marg. 


So, if they are divorced only à menſi & thoro, 1 Rol. 341. J. 40. 
Co. L. 235.2. Vide poſt. (C 5.) 4 * ; 


But a marriage, when a former huſband or wife is alive, is null, 


25 well by the fpiritual as by the common law, and they are not huſ- 
band and wife de facto. 1 Rol. 340. J. 13. R. Cre. El. 857, 8. 1 Rel, 
3. 4057. J. 360. F. 1 Sal. 121. | IF 


So, if a nun had married ; for ſhe was under a yow of chaſtity 1 


and therefore her marriage was void. Cont. 1 Rol. 340. J. 41. Acc. 
2 Inft. 687. 12 Co. g. : 
Or, a monk. 12 Co. 9. 2 Iuſt. 687. 


[If a woman marry a ſecond huſband, living the firſt, and the ſe. 


cond not privy, ſhe is during the cohabitation to be conſidered as a 
ſervant to him, and he is entitled to the benefit of her labour. Strut- 
ville v., Hil. 4 G. Str. 80.] | | 


(C) Divorce. 
(C 1.) A Vinculo Matrimonii. 


(C 1.) Caua A Divorce is d vinculo matrimonii, or, & menſa& thoro. 
pPræ- contractus.] Co. L. 235. 4. | 
A divorce will d vinculo when the huſband, or wife, was præ- con- 

tracted to another. Co. L. 235. a. Vide ante, (B 3.) 

And a divorce for præ - contract may be made, without ſummoning 
any to anſwer in the ſpiritual court, except the parties to the præ- 
contract: as, if A. be contracted to B., and afterwards marry C., 
the divorce may be by libel by B. againſt A., without proceſs againſt 
C. Mo. 170. | | | | 

So, a divorce is well made by a ſentence, that A. do marry B., 
without a ſentence to declare the marriage void between A. and C. 
R. Mo. 170. | | 

But by the f. 32 H. 8. 38. all marriages in England, ſolemnized 
in the face of the church, and conſummated, Ec. ſhall be valid, not- 
withftanding any prz-contraQ of both or either party not conſum- 
mated.—But this clauſe was repealed by the ff. 2 & 3 Ed. 6. 23. and 
not revived by the ff, 1 El. 1. 

90, by the /. 33 H. 8. 6. in Ireland. But it being repealed in 
| Treland by the ff. 3 & 4 Ph. & M. nothing was revived by the f. 
2 #1.1. there, except what concerns the degrees of conſanguinity. 

90, if a marriage be diſſolved by a ſentence upon a prz-contraQt, 
the man and former wife are not complete huſband and wife till the 
marriage be folemnized. Cont, per Ney, but Twiſd. acc. 1 Sid. 13. 

[By 26 G. 2. c. 33. / 13. no ſuit or proceeding ſhall be had in 
any eccleſiaſtical court, in order to compel a celebration of any mar- 
riage in facie eccleſiz, by reaſon of any contract of matrimony, whe- 
ther per verba de præſenti, or per verba de futuro, which ſhall be entred 
into after the 25th day of March 1754.] 


(C 2.) Conſanguinitatis aut affinitatis.) So, a divorce cauſa conſan- 


guinitatis aut affinitatis, is d vinculs. Co. L. 235. 4. 47 Ed. 3. 
pl. 78. ; | ; 
| 6 Tho 
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Tho' it were for ſpiritual affinity, when that was allowed. 
By the law of the Hebrews, there was no divorce for inceſt; for 


the marriage was null. Faw. 313. 


(C 3.) Impotentize.] So, a divorce, cauſd impotentiæ, will be d vin- 
culo, Co, L. 236. a. 1 And. 185. 5 Co. 98. 3. 2 Leo. 170. Dy. 
2 ä CG 

A divorce for impotence or frigidity, may be upon an univerſal 
impotence z as, if he be an eunuch. | | 5 

Or, for a perpetual impotence previous to the marriage guoad hanc, 
be it natural or accidental. R. 11 Fac. Earl of Eſſex, 2 Lea. 


172, 3. 


If there be a divorce upon evidence, which ſhews a perpetual im- 

tence quaad banc, and the huſband afterwards marries, and has iſſue 
© another wife, the iſſue ſhall be legitimate; for the firſt ſentence 
ſhall be in force till repealed, and the ſecond marriage good, unleſs it 
be diflolved in the life of the parties, and a man may be habilis et in- 
habilis diverſes temporibus. R. 5 Co. 98. 5. 2 Leo. 169. 173. Dy. 
170. 4. | | FR | 

55 if the woman afterwards marry, and ſhe and her ſecond huſ- 
band levy a fine, and then the former huſband by a ſecond wife has 
idue, the fine ſhall not be ſtayed. . Dy. 179. a. 2 Leo. 169. 

So, if the huſband bring treſpaſs pro wxore abductd cum bonis vir, 
and, pending the action, the huſband and wife are divorced caasſa 
impatentie ; the action does not abate ; for it is founded upon the 
poſſeſſion, and ne unques accouple is no plea. 2 Leo. 170, 


(C 4.) NMetus.] So, a divorce, propter metum. Co. L. 235. a. 
Or, propter ſevitiam, | 
A divorce tor ſeverity is grounded upon the law of nature. Crs. 
Car. 463. „ | 
And it will be a cauſe for it, if the huſband ſtrip his wife of her 
apparel, and other necefſaries. 1 Sid. 118. | 
But a divorce for ſeverity, is not a divorce @ vinculo, but a ſepara- 
tion à menſa & thoro only. Cro. Car. 462. | 
: And a ſubſequent marriage, aſter ſuch divorce, is not lawful. Cre. 
ar. 463. 


(C5.) 4 Menſd & Moro. 
A divorce, cauſd adulterii will be 2 menſ & thoro only. Co. L. 


235. a. Vide aute, (C 4.) 


For ſuch a divorce ariſes upon a cauſe ſubſequent, not antecedent 
to the marriage. Cro. Car. 462. 5 7 

So, a divorce, carſd profe/ſionis, does not baſtardize the iſſue. 

And therefore, if a man, after a divorce à menſd & thor, marry 


another woman, the ſecond marriage is void. R. Mo. 683. Co. L. 


235-a. Vide ante, (B 3. 6.) | 
lf the huſband releaſes a legacy, given to the wife during the di- 
vorce, it will be diſcharged. R. Mo. 665. D. Cro. Car. 463. 
But if the huſband ſells a term for years, which he has in right of 
his wife, equity will grant an injunction. R. E. Ca. 43. (2d part 
ef 2 Mod. Ci. | 


(C 6.) 
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(C 6.) How a Divorce ſhall be obtained. 


Si vir aut uxor convolat ad ſecundas nuptias, inſiituenda eft lis per lea 


gitimum virum contra uxorem &. ſuperinductam, aut è contra per legiti- 
mam uxorem contra virum & ſuperinductam, in cauſa divortit q vinculs 
matrimonii & e obſequiorum conjugalium. Ought. Ordo. Jud. 


283. 
 guifitam diſſentit una partium. Ought. Ord. Jud. 284. 


Sic pro nullitate matrimonii in g radi conſanguinitatis, aut afſfinitatis. 

Aut ubi — — of inhabilts, cauſa impotentiæ, &c. Ought. Ord. 
Jud. 286. 

But a divorce cannot be proſecuted after the death of the parties, 


K. 1 Kol. 360. H. 1 Sal. 121. 
So, a marriage cannot be drawn in queſtion upon any collateral 


ſurmiſe, after the death of the parties; and if it be, a prohibition 


goes. 1 Rol. 360. J. 50. 52. 

So, a diyorce by ſentence, in the life of the parties, cannot be re- 
examined after the death of the parties. R. 2 Cro. 186. 

So, after the death of the huſband, the marriage ſhall not be drawn 
in queſtion, tho” the wife be alive. 1 Rel. 360. J. ult. 
Nor, after the death of the wife, tho' the huſband be alive. Carth. 

271. 
. if a marriage was inceſtuous, and a ſuit commenced for it 
againſt huſband and wife, and one of them dies, tho' they may pro- 
ceed againſt the ſurvivor to enforce penance, yet if they proceed to 
baſtardize the iſſue, a prohibition goes. R. Carth. 271. = 200. 


4 Med. 182. 


(C .) The Effects which follow. 


Tf there be a divorce & vinculo matrimonii, the iſſue between them 
will be baſtards. Vide Baſtards (A). 

And a ſentence for divorce ſtands in force, till reverſed by appeal. 
1 And. 185, 2 Leo. 169. 5 Co. 98. b. 

So, a ſentence for nullity ot a marriage in cauſa jaitationis maritagii. 
R. Carth. 225. 


And if the parties dic, an examination will not be allowed to prove 


an heir contrary to the ſentence, R. 2 Cro. 186. 7 Co. 43. 


(D) Huſband and Wife are one Perſon. 
D 1.) In what Reſpect. 


(D 1.) The ene cannot make HUB AND and wife are one perſon in 


an eſtate to the other.) law. Lit. ſ. 168. 291. 
And therefore, by 4 conveyance at the common law, could the 
huſband give an eſtate to his wife,” Co. Lit. 112. a. 187. 6. 
Nor, the wife to her huſband. Co. L. 187. 6. 
[But articles of agreement between them, for the wife to ow 
he huſband ſo much out of an eſtate left to her ſeparate uſe, are 
binding in equity without the intervention of the truſtees, as an ex- 


ecution of the power: Mcore v. H. 1725, Bunb. 205. 
| " gilt 


Sic ſolet fieri pro nullitate matrimonii inter impuberes, fi ante ætatem re- 
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- [A giſt by the huſband to the wife, without intervention of truſ- 
tees, held good in equity. Mitchel v. Mitchel, T. 17125 Bunb. 205.1 

So, an huſband cannot covenant or contract with his wife. Ca. L. 
abend, lord of a manor, cannot grant lands to his wife, im- 
mediately, by a copy of court- roll. Firebraſs v. Penant, M. 5 G. 3. 
2 Will. 254.] | | 

So, if a man make a bond or contract to a woman, and they af- 
terwards intermarry, the bond or contract is diſcharged. D, Cre. 

* 58. HA | 
_ 7 two men make a bond or contract to a woman, or & contra, 
and one of them marries with her, the bond, Cc. is diſcharged. D. 
Cro. Car. 551. | 

Tho' it be intended for the advantage of the wife. during the co- 
verture; as, that ſhe {hall have ſuch rents, Qc. at her diſpoſal. Ca. 
Ch. 21. 117. | 

But now, by the fat. 27 H. 8. the huſband may make an eſtate to 
his wife: as, if he make a feoffment to the uſe of his wife for life 
in tail, or in fee, the eſtate will be executed by the fat. 27 H. 3. 
and the wife will be ſeiſed. Co. L. 112. a. | 

So, if the huſband covenant to ſtand ſeiſed to the uſe of his wife. 
Co. L. 112. a. | 

So, the huſband may deviſe to his wife; for that does not take ef- 
fect till after his death. Co. I. 112. a. ö. 1 — 5 

And this, where by cuſtom he might deviſe at the common law. 
Lit. J. 168. 8 | 

So, where the huſband or wife aCt en autre droit, the one may 
make an eſtate to the other; as, if the wife has an authority by will 
to ſell, ſhe may fell to her huſband. Co. L. 112. a. | | 

So, a covenant or contract by a man with a woman is not de- 
ſtroyed by their marriage, where the thing is future, to be done after 
the marriage determined ; as, to leave his wife worth ſo much after 
his death. R. per tavo 7. Hob. cont. Hut. 17. Hob. 216. R. 2 Cre. 
571. Per two f. Holt, cont. Hil. 11 W. 3. B. R. inter Gage & 
Acton, (Com. 67.) 1 Sal. 326. R. Pal. 99. Cartb. 5 12. [1 Ld. 
Raym. $15] e 

[A bond conditioned for the payment of money after the obligor's 
death, made to a woman in contemplation of the obligor's marrying 
her, and intended for her benefit, if ſhe ſhould ſurvive, is not re- 
_— their marriage. Milbour n v. Ewart, B. R. M. 34 Geo. 3. 
5 1. K. 381.] b 

If a bond, on marriage, be given to truſtees conditioned to leave 
the intended wife a ſum of money, and the wife be made the execn- 
trix of the obligor, ſhe may retain the amount of the bond, and plead: 
luch retainer to an action brought againſt her by another bond cre- 
ditor of her huſband. Marriott v. Thompſon, C. P. M. 13 Geo. 2. 
7 Mod. 8 vo. edit. 292. Willes, 186. S. C b 
 [Secus, if the bond be conditioned 7 pay the truflees the money in 
trult for the wife; but in ſuch caſe the wife may pay the truſtees out- 
of the aſſets, or pay out of her own money and retain aſſets pro tanto, - 
or confeſs judgment to the truſtees to cover aſſets. 1bid.] 9 

That he may make a diſpoſition by her will. Ca. Ch. 118. 


85, the marriage does not deſeat a breach before. N. Skin, 409.7 


+ &s Sg, 
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So, a covenant for the benefit of the wife, tho deſtroyed by the 
marriage, ſhall be aided in equity. R. 2 Ver. 481. 8 

So, an agreement to make a marriage ſettlement ſhall be decreed 
in equity after the marriage, tho' it was to be made before the mar. 
riage. R. 2 Vent. 343. | 

55 an agreement, to permit the wife to diſpoſe of ſo much money 
during her coverture, Dub. 1 Ver. 409. | | 


D 2.) Take a joint eſtate by entierties.] So, if an eſtate be granted, 
or conveyed to an huſband and wife, and their heirs, they do not take 
by moieties, as other joint-tenants, but the entire eſtate is in both, 
R. 2 Lev. 39. | 

And, if an eſtate be granted to an huſband and wife, and another 
perſon, the huſband and wife have but one moiety, and the other the 
other moiety. Lit. ſ. 291. | 

And therefore, if huſband and wife have a. joint-eſtate, and the 
huſband commit treaſon, and dies, the wife ſhall recover the entire 
eſtate from the king, who ſeized it as forfeited, Co. L. 187. a. 

So, if an eſtate be granted to huſband and wife and their heirs, 
where the huſband. is a villein, and the wife free, and the lord enters, 
and the wife ſurvives; ſhe ſhall have the whole. Co. L. 187. b. 

If huſband and wife take an eſtate, and the huſband alone aliens 
the whole, it is not good for a moiety. Semb. Co. El. 187. 6. 

So, if an eſtate be granted to huſband and wife and another perſon, 
and the huſband, by feoffment, aliens the whole, and the wife ſur- 
vives, and dies; the other perſon ſhall have the entire eſtate ; for he 
and the wife ſurviving were joint-tenants of the right of the whole 
eſtate, and therefore he ſhall have the whole by ſurvivor. Co. L. 
187, 8. 327. 6. : | 

So, if an eſtate be granted to a man and a woman and their heirs, 
who marry before the eſtate is completely conveyed, they take by en- 
tierties 3 as, if there be feoffment to a man and a woman, who 
marry, and then livery is made ſecundum formam chartæ, they take by 
entierties. Co. L. 187. 6. | | 

So, if there be a grant of a reverſion to them, and they marry be- 
fore attornment. Co. L. 187. 6. 

So, if there be a feoffment to them with warranty, and afterwards 


they marry, and recover in value, they ſhall have the eſtate recovered 


by entierties. Co. L. 187. . Dy. 149. b. in marg. 

[A mortgagee of a copyhold eſtate in poſſeſſion under a forfeited 
mortgage, and conſidered as irredeemable, deviſed it as land to huſ- 
band and wife in fee; the conveyance of the huſband alone, without 
the concurrence of his wife, paſſes no intereſt againſt the wife ſuryey- 
ing. Doe v. Parrat, B. R. T. 34 Geo. 3. 5 T. R. 652.] 


(D 3.) ben they take by moieties.) But, if an eſtate were con- 
veyed to the uſe of a man and woman, who afterwards marry, and 
then the fat. 27 H. 8. is made, they have moieties ; for the ſtatute 
executes the uſe in the ſame quality, Sr. Co. L. 187. 3. R. Mo 
92. Dy. 149. . . 

So, if it be to them in tail, as well as in fee-ſimple. R. Mo. 92: 

So, they do not take by entierties, if the eſtate be expreſsly limited 


to them in ſeveralty z as, if it be to A. for life, to the huſband in tail, 


and to the wife for years, Co. L. 187. 6. 
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(E) What the Huſband ſhall have by the Marriage, 
(E 1.) Freehold. 


F a woman be ſeiſed of an eſtate of inheritance, and marries, her 
] huſband ſhall be ſeiſed in her right. Co. L. 351. a. 
And the huſband has a freehold in the right of his wife, upon 
which there may be a remitter. Ibid. | | | 
And the huſband may take a releaſe, or confirmation to enlarge his 
eſtate. Co. L. 299. 4. | 5 

But yet the wife has ſuch an intereſt, that if ſhe be attainted of fe- 
lony before iſſue by her huſband, the lord may enter for the eſcheat. 
„ . = | 

And 7 the huſband be attainted of treaſon or felony, the king ſhall 
not have the freehold, but only the pernancy of the profits during the 

coverture. Co. L. 351. a. | 
If a leaſehold is ſettled on marriage, the term expires and is re- 
newed for three lives, and, on the death of the huſband, comes to 
his daughter a feme-covert, who dies, leaving a daughter; ſhe is en- 
titled as ſpecial occupant, and the huſband has no right, Hearſe v. 
Greenbank, P. 1749, 3 Atkyns, 695. 1 Veſey, 298.] 


(E 2.) Chattels Real, 


So, if a woman be poſſeſſed of a chattel real, by her marriage the 
huſband ſhall have it in her right: as, if ſhe was poſſeſſed of a term 
for years. Co. L. 46. b. 35 1. a. 300. a. 

So, if ſhe had the cruſt of a term, the huſband ſhall have it, ex- 
cept in ſpecial caſes. Vide in Chancery, (2 Mg.) 

So, if ſhe had a wardſhip, the huſband ſhall have it. Co. L. 351.4, 
Pl. Com. 294. a. Pct is 

So, an eſtate by ſtatute-merchant, ſtaple, or elegit. Co. L. 35 l. a. 

So, every chattel real in poſſeſſion. Jbid. | | 

17 the huſband ſurvive his wife, he ſhall have the whole intereſt 
which his wife had in ſuch chattel real. Co. L. 46. 5. 351. a. 300. a. 

And that, without taking out adminiſtration to her. 1 Ref. 345. 
I. 40. Semb. Eq. R. 234. 4-5 EW 

If huſband and wife mortgage a term of the wife's, and the huſ- 
band ſurvives, he ſhall have the equity of redemption. R. Hob, 3. 

If the wife has a copyhold for years, and takes huſband, who ſur- 
"_ he ſhall have it for the reſidue of the term, R. Dy. 251. 4. 
3400-9. . | 2 

So, the huſband ia his lifetime may diſpoſe of all his wife's in- 
tereſt in ſuch chattel real, by grant, or demiſe, Co. L. 46, b. 351, a. 
I Kol. 343. J. 15. | | DE: | 

8 intereſt of a term, Oc. which they have jointly, 1 Rol. 
343. J. 12. Wis | 

So, the huſband may forfeit ſuch chattel real by his outlawry, or 
attainder; for that is a diſpoſition in law, Co. L. 351. a, K. Pl, 
Com, 263. 1 Rel, 851, J. ult. Lane, 54. = 

So, the ſheriff may ſell upon an elegit, for the debt of the huſband, 
Co. L. 351. a. | | 

So, it may be extended upon a ſtatute, or recognizance of the 
huſband, | 
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So, he may grant it upon condition, which will be a 22 
tho' the executor enter for the condition broken. Co. L. 46. b 


So, if the huſband recover the term in an ejectment in his own 
name, it is a diſpoſition. Did. 

So, the huſband may diſpoſe of part of his wife's intereſt : as, he 
may demiſe for part of the years, rendring rent, and the rent ſhall go 
to his executor or adminiſtrator, tho' the wife ſurvive. Bid. 


90, he may make a leaſe, to commence after his death, and it will 


be good, tho” the wife ſurvive. R. Cro. El. 287. Poph. 5. Me. 


395* | 
8, if he ſubmit to the arbitrament of B. who awards the term to 


A, it will be a diſpoſition by the hutband againſt his wife, Dy. 
183. a. in marg. 

So, if tenant in dower, leaſe for years, take huſhand, and die, 
the huſband ſhall have the rent in arrear in his wife's lifetime. R. 


Mo. 7. 
But the huſband cannot deviſe a chattel real which he had in right 


of his wife. Co. Lit. 351. a. 1 Rel. 344. J. 15. Pl. Com. 418. b. 
R. Poph. 5. 

So, he cannot charge ſuch chattel real, beyond the coverture. 0. 
J.. 35 1. a. Pl. Com. 418. ö. 


If there be judgment againſt the huſband, execution cannot be 
ſued after his death againſt the term. 1 R. 344. J. 21. 346. J. 17. 

50, the term after the death of the huſband ſhall not be extended 
upon a ſtatute, or recognizance acknowledged by the huſband, 
1 Rol. 346. 1. 17. 

Nor, for a debt to the king due from the huſband, Semb. 2 Rol. 
157. J. 30. 1 Kol. 346. J. 20. 

So, if the wife had a chattel real only en auter dreit, as executor or 
adminiſtrator, the huſband cannot diſpoſe of it. Co. L. 351. a. 

[But if the wife had it as exccutrix to 2 former * he may, 
3 Will. 277.] 

So, if the wife was guardian, PI. Com. 294. 

So, if a woman was joint-tenant of the chattel real, and marrics, 
and dies; the huſband ſhall not have it, but it A to the other 
joint-tenant, Co. L. 185. b. 

So, if the wife had only the poſſibility of a term, the huſband can- 
not diſpoſe of it: as, if there be a leaſe to huſband. and wife for 
their lives, and afterwards to the executor of the ſurvivor, the huſ- 
band cannot grant this cxecutory intereſt. Co. L. 46. 5. 35 1. a. K. 


10 Co. G1. a. 

So, if a woman be diſpoſſeſſed of a term, and takes huſband and 

2 before recovery of the poſſeſſion, the huſband ſhall not have it. 
6 1. 4. 

So, — huſband, if he ſurvives, ſhall not have a right of wand, or 
other chattel real in action. 1b:d. 

So, if the huſband does not diſpoſe of the chattel real of his wiſe, 
if the ſurvive him, ſhe ſhall have it. Co. L. 46. 6. 351. 4. 1 Rob 
349. C. 

So, all that was not diſpoſed of by the bad: as, if a term be 
demiſed by the huſband for part of the years, the wife ſhall have the 
relidue. Co. L. 46. 5. 


So, if he demiſe, reſerving part, the wife ſhall have the 2 * | 


cepted. 1 Rol. 344. J. 38. 
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If he demiſe the term, if A. /o long live, ſhe ſhall have the poſſi- 
bility. 1 Rol. 345. J. 2. : 

If the term be extended, the wife ſhall have it after the extent ſa- 
tisfied. 1 Rol. 344. J. 25. | | 
If the huſband and wife mortgage the term, and the huſband pay 
the money, and enter, and die, the wife ſhall have it. X. 1 Rol. 


344. 1.45. 50. 
(E 3.) Chattels Perſonal. 


All chattels perſonal, which the wife has in poſſeſſion in her own 
right, are veſted in her huſband by the marriage, tho' he do not ſur- 
vive, Co. L. 351.6. [3 T. R. 631.] | 

So, chattels perſonal, not in poſſeſſion at the time of the marriage, 
if they are reduced into poſſeſſion during the coverture. Co. L. 351.6. 

So, it the huſband make a letter of attorney to one, to receive a 
debt or legacy due to the wife, who receives it, tho' he does not pay 
it tothe huſband, yet it veſts in his poſſeſſion, R. 1 Rel. 342. J. 40. 

5. Mo. 45 2. . | 5 
80 if the wife's portion be ſecured by ſettlement of land, and he 
makes a jointure for it, it ſhall be veſled in the huſband, tho! it be 
not paid. Per Lord Keeper, Ca. Ch. 189. | 

So, if the huſband and wife have a judgment for the debt of the 
wife, but no execution; the huſband, if he ſurvives, ſhall have it, 
and ſhall take out execution without a /cire facias, R. 1 Med. 179. 
3 Mod. 189. 1 Sid. 337. | f 

So, chattels perſonal of a mixt nature, partly in poſſeſſion, and 
partly in action, the huſband ſhall have, if he ſurvives: as, an 
avoidance of a church, which falls during the coverture. Co. L. 
. 8 

So, arrearages of rent ſervice, charge, or ſeck, which incur during 
the coverture. Co. L. 351. a. Vide poſt. (F 1.) 

So, if chattels are given to the wife after the coverture, the in- 
tereſt veſts in the huſband. 3 | 

Tho” he has not poſſeſſion of them before the death of his wife 

So, if a legacy be given to a feme-covert, to be paid twelve months 
after his death, and the wife die within the twelve months, the in- 
tereſt goes to the huſband ; for it was veſted in him, and he might 
relcaſe within the twelve months. Per Mont. 2 Rol. 134. 

So, if there be judgment for the huſband alone, in an action by 
him alone for the debt of the wife, the huſband ſhall have it. 1 Ver. 
395. [3 T. K. 631.] = 
So, if an award be made to pay a debt due to the wife, to her huſ- 
band, tho' the huſband die before payment. [1 Ver. 396.] 

Ulf a widow has a decree for arrears of jointure, marries, a report 
of the arrears, confirmed, and the huſband aſſigns ſaid arrears, and 
all ſubſequent, and all benefit of the decree, and demiſes the jointure 
during the joint lives of him and his wife to truſtees, in truſt after 
the wife's death, to pay a bond from the huſband to A., and a debt 
from him to B., and the reſidue as he ſhould by deed or will appoint, 
and firſt the huſband dies and then the wife. The bond ſhall firſt be 
paid to A., then the debt to B., and the reſidue to the adminiſtrator 
of the huſband, not of the wife. Ld. Carteret v. Paſckall, T. 1733, 


G 2 | lf 


3 P. V. 197. 
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IIf A. ſurvives her firſt huſband, who leaves her a legacy, marries 
B., dies, B. adminiſters, dies, his adminiſtrator gets in the legacy; 
he is entitled to it, and not the adminiſtrator de bonis non of A., who 
ſhall be conſidered in equity as a truſtee for the adminiſtrator of B., 
and if he brings bill for it, it is a breach of truſt, and he ſhall pay 
coſts. Humphrey v. Bullen, P. 1737, 1 Atkyns, 458.] 

[Trinkets and jewels, given to a wife before marriage, become the 
huſband's again by the marriage, and are liable to his debts, if his 
perſonal eſtate is not ſufficient. Ridaut v. E. Plymouth, MH. 1740, 
2 Atkyns, 104.) 4 | 

[If nuſband dies, without adminiſtring to the perſonal eſtate the 
wife had in her own right, it goes to his repreſentative, and veſted in 
him before adminiſtration taken out, and not to her next of kin, 
Elliot v. Collier, T. 1747, 3 Atkyns, 5 26. 1 Wilſ. 168.] 

[And tho' adminiſtration is granted to ſuch next of kin, (as the ec- 
cleſiaſtical court by 31 Ed. 6. c. 11. is bound to do,) yet in equity he 
is looked on as a mere truſtee. id.] | 

But het in action are not veſted in the huſband by the marriage, 
tho” he ſurvive : as, debts upon bond or contract, unleſs they are re. 


covered. Co. L.351.b. [2 Veſey, 677. 3 T. K. 631.] 


So, a debt to the wife, tho” the debtor be a bankrupt, and the 


huſband pay the contribution, if he does not receive the debt. 2 Ver. 
07. i : 

: * eſtray in the manor of the wife, unleſs it be ſeiſed by the huſ- 

band. Co. L. 351. 6. 

A portion due to an orphan in the hands of the chamberlain of 
London, unleſs it be recovered, or received by the huſband ; for it is 
a choſe in action. R. 2 Vent. 34i. K. Ca. Ch. 182. Vide Guardian, 

(2:3; a 

8 [If huſband is attainted of felony, and pardoned on condition of 

tranſportation for life, and aſterwaids the wife becomes entitled to 

an orphanage ſhare of perſonal eſtate, it ſhall not belong to the huſ- 

band but to the wife. Semb. Newſome v. Bowjer, T. 1729, 3 P. V. 

379. a diſtributive part due to the wife, by the fat. 22 & 23 Car. 2. 
upon the diſtribution of an eſtate of an inteſtate; for it is a choſe in 

action, till the huſband receive or recover it. Semb. Sho. 25. 

A mortgage to the wife. 2 Fer. 402. 5 

Reliefs, or rents due before marriage. Co. L. 35 1. 6b. 

Yet the huſband is entitled to be adminiſtrator to his wife, Vide 
in Adminiſtrator, (B 6.) N | 

And now, by the fat. 32 H. 8. 37. arrears of rent, due before co- 
verture, are given to the huſband, Co. L. 351. 6. 

So, chattels perſonal, which the wife has en auter droit, as execu- 
trix or adminillratrix, are not veſted in the huſband by the marriage. 
Co. L. 351. | | | . 

Tho” the huſband and wife have a judgment for a debt due to the 

- wife's teſtator. R. Jon. 248. 

Nor, chattels, of which ſhe has a bare poſſeſſion, as by bailment, 
or trover., Co. L. 351. 6. | 

[If a woman, having obtained interlocutory judgment, marries 
betore final judgment, and after final judgment, huſband and wife 
bring. ſire facias quare, &c. the court will not ſet it aſide on __—_— 
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but put defendant to his audita querela. Ld. Sutherland v. ——, P. 
1739, Bunb. 282.7 ͤ foo oh 

So, if a woman plaintiff, marries after interlocutory judgment, 
and then executes writ of inquiry, Chubbs v. Billington, T. 1730, 


Bunb. 283-] 


(F) What goes to the Wife, 
(Fi.) If ſhe ſurvives. | 


CHATTELS real, which the huſband had, in right of his wife, 
V ſhe ſhall have, if ſhe ſurvives; and they do not go to the exe- 
cutor or adminiſtrator of the huſband. Vide ante, (E 2.) 

So, a chattel real, which the huſband and wife have jointly. | 

So, a ſtatute, recognizance, or obligation made to the huſband 
and wife ; for they are joint-tenants of it, and it ſurvives to the wife. 
1 Rel. 342. J. 27. 29. | 

So, if the wife and her huſband were joint-tenants of a rent- . 
charge, &'. for their lives, the wife, if ſhe ſurvives, ſhall have the 
arrearages incurred during the coverture. 1 Rol. 350. J. 11. Mo. 
887. 3 

80 if huſband and wife make a demiſe of the wife's land, ren- 
dring rent, and the aſſent after the death of the huſband, ſhe ſhall 
have the arrearages incurred during the coverture. 1 Rel. 350. J. 14. 

So, if a woman ſeiſed of a rent-ſervice, c. marry and ſurvive, 
ſhe ſhall have the arrears during the coverture. 1 Rol. 350. J. 5. Ca. 
Ch. 189. [ = | |; 

So, if ſhe demiſe for life or years, and then marry and ſurvive, 
1 Rol. 350. J. J. 17. 5 

[If a wife, having ſeparate eſtate by marriage-ſettlement, advances 
money to pay off incumbrance on huſband's eſtate, and the receipt 
is delivered to her, it is a loan, and ſhe ſhall ſtand in the place of 
the mortgagee. Parteriche v. Powlet, T. 1742, 2 Athyns, 383.) 

[If huſband has a mortgage on his own eſtate, and his wife joins 
with him in charging her own, if ſhe ſurvives, ſhe ſhall ſtand in the 
N of the mortgagee, and be ſatisfied out of the huſband's eſtate. 

So, chattels of a mixt nature, which the huſband ſhall have if he 
ſurvive, the wife ſhall have if ſhe ſurvive. Vide ante, (E 3.) 

So, if the huſband alien part of a term, which he has in right 
- his wife, the wife ſhall have the reſidue, if ſhe ſurvives. Cro. 

33. | | 3 
So, if the wife has an annuity for life, and the huſband releaſe 
to the je by deed, and die, the wife ſhall have it; for the re- 
leaſe of the huſband diſcharges it only during the coverture, it be- 
ing an eſtate for life. R. Mo. 522. | : 

So, if there be a judgment for huſband and wife, upon a debt due 
to the wife, ſhe ſurviving ſhall have it. 1 Yer. 396. 

[If Þy/band recovers a judgment for the debt of the wife, and dies 
before execution, the vile is entitled, not the huſband's executor. 


Bond v. Simmons, M. 1743, 3 Athyns, 20.] 


So, if there be a decree in equity for the huſband and wife, for 
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So, goods which the wife has as executrix or adminiſtratrix. R. 

1 And. 22. Bend. Pl. 252. Dy. 331. a. | 
So, money in the hands of a truſtce for a feme-covert, if the huſ- 
band makes no diſpoſition of it. 1 Ver. 161. Vide ante, (E 3.) 

So, money charged upon land for the wife's portion, and which 
A. covenants to pay to the huſband, tho' the huſband ſcttles a join- 
ture upon the wife. R. 2 Ver. 191. 

So, a mortgage, or other che in action, tho the huſband aſſigns it 
to another, who agrees to diſpoſe of it for the huſband and wife in 


a purchaſe. | 


R. 2 Ver. 402. | 


If there is a ſettlement in conſideration of marriage, and of the 


preſent fortune of wife A., and of certain covenants after men- 
tioned, one of which is, that her mother ſhall. pay her huſband 
200 J. as addition to A.'s fortune; another with the truſtees, that 
mother ſhall give A. or her executor, or one of her children, equal 
to what ſhe gives her other children; and ſhe by will gives a legacy 
and makes her executrix, and part of the reſidue lapſes to A, by the 
death of a legatee in teſtatrix's life, and the huſband aſſigns over 
theſe ſums, with proviſo that aſſignee on requeſt ſhall reſign ; and 
A. ſurvives him and dies, theſe ſums ſurvive to A.'s repreſentative. 

Garforth v. Bradley, T. 1755, 2 Veſey, 675.] | 


(F 2.) Tho' ſhe does not ſurvive, 


So, chattels real or perſonal in action, which were not veſted in 
the huſband during the coverture, go to the executor or adminiſtrator 
of the wife, tho' the huſband ſurvives ; but the huſband may be ad- 
miniſtrator. 3 Mod. 186. Vide ante, (E 2, 3.) | | 


[Diamonds given to the wife by the huſband's father on the mar- - 


riage, are a gift to her ſeparate uſe, and ſhe is entitled to them 
in ker own right. Graham v. Londonderry, M. 1746, 3 Atkyns, 
393+] Ko | 
So, a preſent from a ſtranger during the coverture. [6:d.] 

[So, trinkets given by the huſband in his lifetime. id.] 


(F 3.) Paraphernalia. 


So, the wife ſhall have, after the death of her huſband, as her 
paraphernalia, a neceſſary bed, and apparel, agreeable to the quality 
of her huſband. 1 Rel. g13. J. 20. | 

Neceſſary and convenient apparel. 1 Rel. g11. J. 25. 30, 31. 

Bo, if the huſband deliver cloth to his wife for her apparel, and 
* before it be made, ſhe ſhall have the cloth. R. 1 Rel. 911. 
ICs. 

N 55. pearls and jewels to the value of 370 J., which the wife uſed 
for ornament in the lifetime of her huſband, being ſuitable to her 
degree, were allowed as paraphernalia, Cro. Car. 343. 1 Rol. 911. 


1. 45. Jon. 334. 5 
The value of the jewels makes no difference. 


A. 1740, 2 Athyrr, 77.1 | b 
[The huſband's poſſeſſion makes no difference, if the wife wore 
them whenever ſhe was dreſſed. Bid. J 
A wife as to araftù raalia has been of late conſidered as a cre» 


dicor, and having à lien on real eſtate, 41d. | 
8 | | [Where 


Nerthey v. Nerthey, 


o 
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[Where there have been debts ſtanding out againſt a huſband, a 


| wiſe has been admitted as a ereditor to the value of her 838 


on truſt- eſtates created for payment of dehts. Bid. Incledon v. Northe 


[Where a huſband gives jewels to his wiſe, merely to be worn as 
ornaments of her perſon, (tho' he might have given them to her ſes 
parate uſe, yet) in this caſe they are only paraphernalia. Graham v. 
Londonderry, MH. 1746, 3 Atkyns, 393.) . 

The huſband may alien all ſuch jewels as a wife has to wear for 
the ornament of her perſon in his lifetime. Bid.) | 

[Jewels.which a wife did not wear at all times, but only on birth- 
days and on public occafions, are paraphernalia, bid.) 


[if a huſband pledges a diamond necklace, which his wife has 5 


been uſed to wear, as a collateral ſecurity for. money borrowed on 
bond, and gives power to the pawnee to ſell it for a ſum certain, 
during his abſence, yet this is not a ſale, nor does alien it, if not 
ſold in his lite, and at only ſtands as a pledge. id.] | | 

[If huſband pawns his wiſe's paraphernalia and dies, leaving ſuf- 
ficient to redeem, and pay all his debts, ſhe is entitled to have it re- 
deemed out of his perſonal eſtate, Did.) 

So, jewels to the value of 500 marks, for the wife of a viſcount. 
R. 2 Leo. 166. Mo. 213. | | | - 

The property of the paraphernalia is veited in the wife preſently 
upon the death of her huſband. Cro. Car. 344. Jon. 333. 

But the wife ſhall not have ornaments as her paraphernalia, where 
there are not aſſets for payment of debts. Cro. Car. 346. 1 Rol. 
911. J. 50. 35. Per Manwoidd, Mo. 216. Ch. R. 416. {Rideut v. 
E. Plymouth, M. 1740, 2 Athyns, 104.] 

[Altho' where the huſband dies indebted, the widow cannot have 


her paraphernalia at law, yet equity will direct that ſhe ſhall ſtand in 


the place of ſpecialty creditors as to the real aſſets. Snel/en v. Corbet, 
T. 1749, 3 Athyns, 369.] 5 

(If ſimple contract creditors are not ſatisfied out of the perſonal 
eſtate, nor by ſtanding in the place of ſpecialty creditors out of the 
real eſtate, the paraphernalia ſhall be applied to make good the de- 


ficiency, but not to legatees. Bid. 


Or, for payment of debts and legacies. Semb. Cro. Car. 346. 
Court divided. Jon. 333. Ch. R. 146. N 52 

If the grandfather give 2000 J. to A. for a portion, who releaſes 
it at his father's requeſt, upon a promiſe to take care that his por- 
tion be otherwiſe paid, the wife of the father ſhall not have her 
paraphernalia before the portion paid; for it is a debt. Ch. R. 146. 

So, the wife cannot claim jewels, &c. as her paraphernalia, where 


her huſband has deviſed them by his will. Semb. Cro. Car. 346. 


1 Rol. 91g. J. 50. R. cont. Ca. Ch. 240. Per tus J. cont. Jon. 334. 


i Or, diſpoſed by his deed in truſt for the wife for life. Semb. 1 Ch. 
27. | | 
Or, makes a jointure or ſettlement upon his wife, in bar of all 
demands out of his perſonal eſtate. R. 2 Ver. 49. 83. 

A huſband cannot deviſe the paraphernalia, and if he do, the court 
will decree them to the wife, and give colts out of the huſband's 
eſtate, Nn 219]. 

[The huiband by will gave his wife 10,000/., on condition hot 
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ſhe ſhould give up her right of dower, and deviſed to her .all her 
wearing apparel, ornaments of her perſon, her gold watch and jewels, 
except ſome round a picture, and deviſed the reſidue of his eſtate to 
A., and then by codicil revoked the deviſe of his jewels and Her pearl 
necklace, which he gave to B., and by another codicil give his wife 
a pair of diamond ear-rings; it was decreed, that ſhe ſhould have 
her paraphernalia notwithſtanding. 3 Athyns, 358.] 

[But if a freeman's wiſe before marriage is expreſsly barred of 
every thing ſhe can claim, by common law, cuſtom of London, or 
otherwiſe, ſhe has no right to paraphernalia; and tho her huſband, 
by will, leaves her her jewels and perſonal ornaments of every kind, 
ſhe cannot have them, for he could diſpoſe of only half his perſonal 

eſtate, Read v. Snell, T. 1743, 2 Atkyns, 642.] 
S8o, if a wife does not claim her paraphernalia, her executor or ad- 
miniſtrator after her death cannot claim them. 2 Ver. 246.) 

Yet apparel neceſſary or convenient the wife ſhall have againſt the 
deviſe of the huſband ; for ſhe ought not to be naked, or expoſed to 
ſhame or cold. R. 1 Rel. 911. J. 5 5. | 8 > 
So, againſt the creditors of the huſband. Semb. Mo. 216. 

[Where there are real eſtates deſcended, the wife may be entitled 
to her paraphernalia, and ſtand in the place of bond creditors, but 


o: herwiſe when the real eſtates come by the huſband. Probert v. 


Morgan, M. 1739, 1 Atkyns, 440«] 


[Where there is no truit on real eſtate ſor payment of debts, the 


wife cannot. ſtand in the place of creditors, nor come on it at all 


events to be ſatished her paraphernalia. Ridout v. E. Plymouth, M. 


1740, 2 Athyns, 104.] 


(G) What Acts by the Huſband and Wife bind the 
Wife. | 


(G 1.) Alienation by Fine. 


JF huſband and wife levy a fine of the freehold or inheritance 

of the wife, the ſhall be thereby barred for ever; becauſe ſhe 
ſhall be examined by the juſtices upon the fine. Co, L. 353-6 
1 Kol. 347. J. 17. | 

90, if they levy a fine of land which they have jointly. 

Tho' they are afterwards divorced à vinculo. 2 Rel. 20. J. 30. 
Mo. 477. | GELS th 

So, if the huſband and wife ſell the land of the wife, and aſter- 
wards levy a fine to the vendee. 2 Co. 57. 

So, a fine by huſband and wife binds the wiſe tho? the uſes are 
declared by the huſband alone; for the aſſent of the wife ſhall de 
intended, if her aſſent docs not appear. R. 2 Ca. 57. 2 Rol. 798. 
J. 10. 25. 


'Tho' the wife was within age at the time of the declaration of 


_ uſes. 2 Rel. 598. J. 3. 

So, if they both join in declaring the uſes to a mortgagee, the 
_ huſband alone may afterwards declare the nature of the agreement, 
to ſhew, that it was not uſurious, tho' the wife diſſent. R. 2 Rl. 
798. J. 30s. | 


So, if the wife declare the uſes without her huſband, it vill be 


void. R. Skin. 2 7 Jo 
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If the deed, by which the uſes are declared, be nn. the 
huſband and the wife only, whereby it can only be a deed- poll, yet 
it is ſufficient to declare the uſes of the fine. D. 4 Med. 264. Vide 


. a | 
9 4 2 & by huſband and wife, where no uſcs are declared, will 


be to the uſe of the wife only. R. 2 Co. 58. 3. Mo. 197. 


If the-huſband declares the uſes of the fine, and the wife makes 
2 contrary declaration, the uſes by each of them are void. K. 2 Co. 


57. Mo. 197. A | | 
So, if they differ in the declaration of the uſes, tho' they agree 


as to ſome uſes, the declaration is void for the whole. R. 2 Co. 58. 


So, if an indenture be prepared by both to declare the uſes, 
and the huſband executes, but the wife refuſes, the uſes are yoid, 
tho' the wife does not make a contrary declaration, and tho' her diſſent 
does not appear by the deed. X. 2 Rol. 798. l. 20. 

So, if there was a fine by huſband and wife when the wife was 
within age, it may be avoided during her nonage, by error. 

Or, upon examination, it may be vacated by the court gucad the 
wiſe, without a writ of error. R. 3 Lev. 36. wh 


(G 2.) By Common Recovery. 


So, if a common recovery is ſuffered by huſband and wife of the 
wife's lands, this is a bar to the wife; for ſhe ought to be examined 
upon the recovery. PI. Com. 5 14. 4. 10 Co. 43. 4. 1 Ral. 347. 
J. 19. Vide in Recovery, (B 1.) | | 

So, if huſband and wife are vouchees in a common recovery, the 
recovery ſhall be a bar, tho' the wife be not examined; for tho? ic 
be proper that ſhe be examined, yet that is not neceſſary, and is fre- 
quently omitted. D. 1 Sid. 11. Per Rolle, Sti. 319, 320. 

But where huſband and wiſe are jointly ſeiſed in tail, a common 
recovery againſt the huſband alone is void for the whole. K. 3 Co. 

„a. Mo. 210. 5 | | 

So, if the huſband alone come in as vouchee. Semb. 3 Co. 6. b. 

So, if the huſband and wife are jointly ſeiſed for life, and to the 
huſband in tail, a recovery upon a precipe againſt the huſband alone 
is void for the whole. R. 3 Co. 5. 2 Rol. 395. 1. 30. : 

'Tho' the huſband afterwards ſurvive, and the wife had a voidable 
eſtate. R. 3 Co. 5. FE 2 

Let, if the huſband alone comes in as vouchee, it is good, except 
as to the wife. R. 3 Co. 6. a. 2 Rol. 395. I. 35. : 

So, a recovery of the wife's inheritance, where the huſband bar- 
gains and ſells it, and the remainder-man is vouchee, is a bar to the 
remainders, tho” not to the wife. 2 Ra. 394. J. 10. | 

So, where huſband and wife have for life before coverture, and 
to the huſhand in tail, a recovery upon a præcipe againſt the huſ- 
band alone is good for a moiety. R. Mo. 95. 

(G 3.) By Demiſe. | 3 

So, by the /. 32 H. 8. 28. leaſes by any of full age, ſeiſed in right 
of his Lie, 2 joint with his wife, of. any ar of 6 
made before coverture, or after, being by writing indented under 
ſeal, ſhall be good againſt the leſſor, his wife, and their heirs, and 
every of them, Vide in Eſlates, (B 32.— G 4, 5.) Not 
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Not to extend to leafes of lande, &c. in farm by virtue of any old 
leaſe, unleſs the ſame be expired, ſurrendred, or ended within one 
year after ſuch leaſe. oe 

Nor, to a grant of any reverhon. | | 

Nor, to leaſes of land, not moſt commonly letten by the ſpace of 
20 years next before ſuch leaſe. 

Nor, to leafes without impeachment of waſte. 

Nor, to leaſes for more than 21 years, or three lives from the day 
of making. 

And, that on every ſuch leaſe be reſerved yearly during the leaſe, 
' Payable to the leſſors, and thoſe to whom the reverſion ſhall belong, 
the moſt accuſtomable rent paid for the ſame lands, within 20 years 
next before ſuch leaſe. 

And, that the wife be made party to the leaſe, by any hufband of 
the inheritance of his wife, and ſuch leaſe ſhall be by indenture, in 
the name of the huſband and wife, and ſhe to ſeal the ſame ; and 
the rent ſhall be referved to the huſband and wife, and the heirs of 
the wiſe, according to her eſtate. | 

And therefore, a demiſe by huſband and wife, by indenture under 
their hands and ſeals, of the land of the wife in pofleſhon uſually 
demiſed, if it be for three lives, or 21 years, or a leſs eſtate, ren- 
dring the uſual rent during the term, to the huſband and wife, and 
the heirs of the wife, and not diſpuniſhable of waſte, ſhall be good 
againſt the wiſe and her heirs. 

So, a demiſe by huſband and wife, by indenture for three lives, 
habendum after Michaelmas, and they make livery after Michaelinas, is 
good; for the leaſe does not take effect by the livery without deed, 
but by the deed and livery together. R. 2 Cro. 563. 

So, a demiſe by indenture by the huſband alone, (his wife not be- 
ing a party,) where they are jointly ſeiſed, ſhall be good againſt the 
wife within the /. 32 H. 8. 28. for the proviſo, which requires the 
wife to be party, extends only to a leaſe of land, of the inheritance 
of the wife. Senib. per three J. Hob. cout. Cro. Car. 22. 

So, a demiſe by huſband and wife, purſuant to the ſtatute, will 
be good, tho? the wife be an infant; for the ſtatute ſays only, F any 
of full age ſeiſed in right of his wife, 3 Leo. 133. 

50, a demiſe by huſband and wife for 60 years, if they ſo long 
live, is good within the ſtatute, Adm. Cro. Car. 22. 

DO, a demiſe by deed by huſband and wife, of the land of the wiſe, 
not purſuant to the ſtatute, is a good demiſe of both during the co- 
. verture, and may be pleaded as their demiſe. R. 2 Co. 61. 6. 3 Co. 
16. 21. 5. Sav. 110. | | | 

So, if there be a demiſe for years, with a letter of attorney, ſigned 
by both, to deliver the leaſe upon the land; tho' the wiſe cannot make 
an attorney. Cont. per three J. 2 Cro. 617. R. per three J. cont. 
Yel. 1. R. acc. Cro. Car. 165, R. acc. 2 Leo. 200. 

So, tho' there be a demiſe by them, without reſervation of any 
rent. R. Hut. 102. x | RE 

So, if there be a demiſe by huſband and wife, by indenture, for 
years, of a moiety of land, which they have jointly with B., and 
B. ſurvive, he ſhall not hive this land by ſurvivor; for it ſhall be the 
leaſe of the wife till her diſagreement, and there was a ſeverance 
during 
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during the term. R. 2 Rol. 89. J. 20. 2 Cro. 417. 1 Rob. 401. 441. 
3 Bul. 272. Bridg. 42. a 54 . 
But a leaſe by huſband and wife, not conformable to the ſtatute, 
may be waived, or affirmed by the wife after the death of the huſ- 
band. 1 Nl. 349. J. 11. Vide poſt. (R=S 1, Ge.) 

And a leaſe by them without deed, is void as to the wife. Sav. 
111. K. Dy. 91. 6. R. Cro. El. 656. 

And it cannot be affirmed by her aſſent, after the death of her 
hutband ; for her conſent, at the commencement of the leaſe, ought 
to appear by deed. Dy. 91. 5. 146. b. 1 Leo. 204. be 

And if it be waived, it will be void as to the wife ab initio, and 
ſhe may plead non dimiſerunt. R. 3 Co. 27. 6. Co. Ent. 712. R. 
1 Leo. 192. | - IE. © 
| Yet, if a man plead demiſe by huſband and wife, he need not 
plead it to be by deed. R. 2 Co. 61. b. D. 3 Co. 16. 21.6, Sav. 111. 
D. Dy. 91. b. in marg. R. Cre. El. 438. 481, 2. 

Or, that auy rent was reſerved. R. Cro. El. 112. pa” 

And a leaſe by huſband and wife without deed, may be pleaded as 
a leaſe of both, during the coverture. D. Cro. El. 438. | 


(G 4.) By Cuſtomary Conveyance. 


By the cuſtom in ſome cities and boroughs, a bargain and fale 
by the huſband and wife, where the wife is examined by the 2 
or other officer, binds the wife after the huſband's death. 2 ff. 
673. | 

Su by the /. 34 H. 8. 22. all ſuch cuſtomary conveyances fhall 
be of force, notwithſtanding the ,. 32 H. 8. 28. ; 

So, by cuſtom in Denbigh in Wales, a ſurrender by huſband and 
wife, where the wife is examined in court there, binds the wife and 
her heirs, as a fine does; and this cuſtom is not toll'd by the ff. 
27 H. 8. 26, for it is reaſonable, and agreeable to ſome cuſtoms in 
England. Per two J. Southcote cont. Dy. 363. 6. | 

So, a ſurrender of a copyhold by huſband and wife, the wife be- 
ing examined by the ſteward, binds the wife. Adm. Litt. 274. Vide 
in Copyhald, (F 7.) | h 


(H) What Acts by the Huſband and Wife do not bind 


the Wife. | 


BUT generally, the wife ſhall not be bound by any act, to convey 
her inheritance or freehold, unleſs ſhe be examined. D. 10 Co. 
42. 6. 1 Rol. 347. P. | | | 
And ſhe can be examined only upon writ. 10 Co. 42. 5. 
And therefore, if huſband and wife convey by deed, acknowledged 
by them to be inrolled, it does not bind the wife; for there was 
no writ depending, upon which ſhe might he examined. 10 Co. 43. a. 
2 Inf. 673. | TA 
So, if huſband and wife acknowledge a ſtatute and recognizance, 
it does not bind the wife. R. 10 Co. 43. a, | 
It money or ſtock is ſettled to be laid ont in land, huſband and 
wife cannot by contract or deed alter the nature of it to make it 
perſonal eſtate ; but it muſt be inveſted in land, and then by fine ſhe 
| | may 


92 BARON AND FEM E. 


may give it her huſband, or by coming into equity ſhe may be ex. 
amined and conſent it ſhall be taken as perſonal eſtate. Oldham v. 
Hughes, M. 1742, 2 Atkyns, 452.] | 


(I 1.) What Acts by the Huſband alone bind his 


Wife. 


CHATTELS perſonal, which are veſted in the huſband by the 
| marriage, he may abſolutely diſpoſe of without his wife ; and if 
be does not diſpoſe of them, they go to his executor or adminiſtrator, 
Vide ante, (E 3.) | | | , 

So, chattels real, which he has in right of his wife, or jointly with 
his wife, he may diſpoſe of, or forfeit, and the diſpoſition binds his 
wife. Vide ante, (E 2.) 

S8o, if the huſband be ſeiſed in right of his wife for life, and make 
a feoffment; it will be a forfeiture during the coverture. 1 Rol. 

85 1. J. 47. | 
So, if the huſband and wife join in the feoffment, or were joint- 


tenants. 1 Rol. 851. l. 45. 50. | 
So, if a leſſee for years aſſign his term to A. and the wife of his 


leſſor, and the huſband afterwards make a feoffment of the eſtate, 


the term which he had in right of his wife paſſes. PI. Com. 419. 
Ao. 171. | 
' Bo, if the huſband bargain and ſell the land by indenture inrolled. 
Mo. 171. : 

So, a right which by poſſibility may accrue to the wife during 
the coverture, the huſband may diſcharge by his releaſe. Per Holt, 
I Sal. 326. 


(I 2.) What put her to her Action. 


80. by the common law, if an huſband ſeiſed in the right of his 
wife in fee, or in tail, had made a feoffment to another, without 
his wife, this would have been a diſcontinuance, and could not have 
been defeated by the entry of the wife after his death. Lit. /. 594. 
Vide Diſcontinuauce, (A 3.) 5 | | | 
So, if the huſband was jointly ſeiſed with his wife. Co. Lit. 
26. a. | 
: So, a fine by the huſband alone, of land which he had in right of 
his wife, or jointly with his wife, would have been a diſcontinuance. 
Co. L. 326. a. DE | | 
So, if the huſband alone makes a gift in tail, rendring rent, and af- 
terwards the huſband and wife levy a fine of the reverſion, and the 
huſband dies, the wife ſhall be barred of her entry upon the donce. 
R. Me. 91. | | | 


(I 3.) Cui in vitd.] And by the common law, upon ſuch a dif- 


continuance, the wife had no remedy but by cui in vitd, which lies, 


where the huſband aliens an eſtate, of which his wife was ſeiſcd for 
life, in tail, or in fee. F. N. B, 193. a. 

If the wife was ſeiſed in fee, and dies before the huſband, the 
heir of the wife ſhall have a /ur cui in vitd. F. N. B. 193. a. 
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(K) What Acts by the Huſband alone do not bind his 
i Wie | 5 
By the Stat. 32 H. 8. 28, Ee. 


UT now, by the Ff. 32 H. 8. 28. no fine, feoffment, or other 
B act by the huſband only of lands, the inheritance, or freehold of 
the wiſe, ſhall be a diſcontinuance, or prejudice the entry of her, her 
heirs, or ſuch as have a right after her death. 5 

And therefore, if the huſband alone levy a fine of the wife's land, 
it is no diſcontinuance, but the wife, or her heir, may enter. 

So, if a common recovery be ſuffered upon a precipe againſt the 
huſband and wife. Co. L. 326. a. | | bs 

Tho? the fine, or feoffment, Cc. be to the uſe of the king, R. 
2 Inft. 681. 8 

So, a feoffment by huſband and wife, of the land of the wife, is 
no diſcontinuance; 25 tho' the wife joins, it is the feoffment of the 


huſband alone. Co. L. 326. a. 1 
So, a fine, feoffment, Cc. by the huſband alone, of lands, which 


he has jointly with his wife, is no diſcontinuance by this ſtatute, 


any more than of land, being the inheritance, or freehold of the 
wife. Co. L. 326. a. 2 Inſt. 68 1. R. 8 Co. 72. a. R. Mo. 28. 
But a fine in ſuch a caſe, if they are ſeiſed to them, and the heirs 


of their bodies, is a bar to the iſſue; and the eſtate of the wife is 


changed to an eſtate for life, without impeachment of waſte. 2 Inf, 
681, 2. Dub. Mo. 28. = 

So, a fine, Cc. by the huſband alone, where he was ſeiſed in right 
of his wife, or jointly with his wife only for life, is not a forfeiture 


to bind the wife, after the death of her huſband. 1 Kol. 85 1. J. 52. 


Vide 1 Rel. 85 2. I. 5. | 

If there be a feoftment by the huſband alone, and he and his wife 
are afterwards divorced d vinculo; yet the wife may enter without a 
cui ante divertium ; for at the time ſhe was his wife de faclo. Co. L. 
320. a. | 1 

If there be a ſeoffment, Cc. by the huſband alone, of the land of 
his wife, by this ſtatute, after the death of the huſband, the wife, or 
her heir, may enter. Co, L. 326. a. Hob. 261. | 

If the huſband and wife were jointly ſeiſed, the heir of their bo- 
dies may enter. Co. L. 326. a, R. 8 Co. 72. a. | 

So, if the wife die without iſſue before entry, he in reverſion or 
remainder, may enter. Co. L. 326. a. Jon. 324. Cro. Car. 321. 
R. Hob. 261. | | 

So, if an huſband ſeiſed in tail, remainder to his wife in tail, make 
a fcoffment alone, and die without iſſue, his wife in the remainder 
may enter. Co. L. 326. a. 

But the fine, feoffment, Sc. binds the wife during the coverture. 

So, if the huſband and wife are jointly ſeiſed in tail, and the huſ- 
band alone makes a feoffment, Qc. and his wife dies before him, the 
ry _ not enter during the life of the huſband. Co. L. 326. a, 
Hob. 261. | | | 

Nor, if the huſband was ſeiſed in right of his wife, and had ifs 
ſue, Co. * 3M 326, 4. . 

So, 
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So, if the wife before entry levy a fine, ſhe cannot afterwardy 
enter ; for the diſcontinuance continues till entry, which is now 
| barred by the fine. R. 2 Rol. 311. Vide Diſcontinuance, (A-3,) 

S0, if huſband and wife for life, and to the heirs of the body of 
the huſband, remaiuder over, join in a fine, and the wife ſurvives, 
the entry of the wife being barred by the-fine, the entry of thoſe i 
remainder is alſo barred. R. Cro. Car. 321. Jon. 324. ' 

So, if the wife die without an heir, after a diſcontinuance by her 
huſband, entry is not given to the lord by eſcheat. Hob. 261. 

So, a thing to take effect for the wife after the death of her huſ- 
band, the huſband cannot diſcharge in his lifetime : as, if there be 
a promiſe to the wife to pay ſo much, if ſhe marries B., and aſter. 
wards ſurvives ; the huſband by his releaſe cannot diſcharge ſuch 
| promiſe. R. 1 Rel. 343. J. 50. 2 Rel. 407. l. 45. Tel. 156. 
2 Cro. 222. 1 Brownl. 15. 1 Sal. 327. Pal. 99. Vide ante, 

D 1. | = 
6 if there are expreſs words. Vide 1 Rol. 343. J. 50, 
R. Tel. 156. 

So, if a term be granted to huſband and wife for life, and after- 
wards to the executor of the ſurvivor, the huſband cannot grant this 
poſſibility of the executor. Vide ante, (E 2.) 

If the wife has an annuity for life, a releaſe by the huſband does 
not bind his wife, if ſhe ſurvives. R. Mo. 522. 

If a man has a coyphold, in which his wife by cuſtom has her free 
bench, and the huſband agrees that A. ſhall enjoy during the lives 
of himfelf and his wife; this does not bind his wife. R. 2 Ver. 


45- 63. | 
(L) What Laches of the Huſband prejudices his Wife. 


I" an expreſs condition be annexed to the eſtate of a woman, who 
takes huſband, the laches of the huſband to perform the condi- 
tion, loſes the eſtate for ever. Co. L. 246. 6. 

As, if there be a feoffment to the wife, before or after coverture, 
rendring rent, upon condition to be void for non-payment of the 
| _ the huſband does not pay the rent, the eſtate is loſt, Co. I. 
240. &. | 

90, if there be a condition, that the rent, for non-payment at the 
day, ſhall be double. Co. L. 246. b. | 

So, the laches of an huſband, to perform a condition in law which 
requires ſkill: as, if a woman has the oſſice of parker, ſteward, C. 
who takes huſband, neglect to keep the park, Cc. by the huſband, 
will be a forfeiture. Co. L. 233. b. 29 

So, if a woman has a right to land, and takes huſband, the laches 
of the huſband to make claim binds the wife : as, if tenant for life, 
remainder to a woman, levy a fine, and the woman takes huſband, 
who does not enter within five years after the fine, the wife ſhall be 
bound by the fine, and non-claim. R. Dy. 159. a. in marg. 


(M) What not. | 


UT the laches of the huſband to perform a condition in law, 


which does not require {kill, or confidence, does not prejudice 


his wife, Co. L. 233. 6. As, 
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As, if the wife be tenant for life, or for years, and her hufband 


the leſſee. R. Pal. 210. ; | 
So, he has the ſole diſpoſition of all intereſts of his wife: and 


: make a feoffment, &c. the forfeiture does not bind his wife, Co. I. 
/ 233. b. | | 
: (N) What Ads of the Wife prejudice the Huſband. - 
, | | : 
, 80. the huſband ſhall be charged for all debts of his wife dum ſola. 
) 1 Rol. 321. I. 25. 3 Mod. 186. TO | 
g lf infant marries a woman of full age, he is liable to her debts, 
and to arreſts for them. Barnes, 95.] | : 2 
. So, if a woman executrix, or adminiſtratrix, commits a devaſlavit, | 
e and then takes huſband, the huſbaud, during the coverture, ſhal! be | 
charged for it. R. Cro. Car. 603. R. Mo. 761. Vide Adminiſtra- — 
1 ben D). Vide peft. (2 B—2 C). 1 | 
K But where the wife lives apart from her huſband under articles of | 
"2 ſeparation with a ſeparate maintenance, the huſband is not liable even | | 
for neceſfaries. 1 Term Rep. 10.] | | hy | | 
* hut in ſuch caſe, ſhe may contract and be ſued as a feme-/ole. | 
r- „ 8 MD 
. [ Cho! ſhe alien the whole of her ſeparate maintenance. Id. 10,] = 
is And if ſhe be afterwards divorced and marry again, her ſecond — 
huſband ſhall be charged with debts contracted by her while living | 
” apart from her firſt huſband under her ſeparate maintenance. 10. | 
N ibid. 4 A 
* (O) The Power of the Huſband during the Coverture, 
THE huſband, during the coverture, may take the rents and pro- | 
fits of the whole eſtate of his wife. | | 
e. If there be a leaſe by the wife dum ſola, payment of the rent qught | 
* to be to the huſband; and payment to the wife without the huſband's | 
4. order, tho' there be no notice of the marriage, ſhall not diſcharge | | 


Ge therefore, if the next avoidance be granted to huſband and wife, the 
L kuſband alone may preſent. Lit. ſ. 13. 
8 For an intereſt which veſts in the wife, or accrues to her during 
th overture, he may ſue alone, or with his wife. Vide poſt. (X). 
If a legacy be given to the wife, the huſband alone may take or . 
ich releaſe it. 1 Sal. 115. - To 
25 Tho' the wife was divorced à menſd & thoroz for they continue 
4 huſband and wife. 1 Sal. 115. 1 Rel. 426. | 
115 So, if the wife, after a divorce à menſd & thoro, or before, ſues 
5 another woman for incontinency with her huſband, and recovers coſts 
75 againſt her, the huſband may releaſe them; and if the wife after- 
1 wards proceed for them in the ſpiritual court, a prohibition ſhall go. 
| be KR. 1 Sal. 115. 5 Med. 70. | 
But if upon a divorce à menſd & thoro, the wife be allowed ali- 
mony, and afterwards ſues in the ſpiritual court for injury or defama- 
tion, and coſts are recovered, the huſband cannot releaſe them; for TY 
they come in lieu of what ſhe ſpent out of her alimony, or ſeparate 
WY maintenance. R. 1 Sal. 115. 5 Mod. 71. R. 1 Rol. 426. 
155 Uf the wife ſquanders his eſtate, or goes into lewd company, he 
As, 4 may 
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may deprive her of liberty ; otherwiſe, not. Rex v. Lifter, M. 8 G. 

15 8 executes articles of ſeparation, and covenants not 
to diſturb her, c. it is a renunciation of his marital right to ſeize 
her or to force her to live with him, and an attempt to ſeize her by 
force would be a breach of the peace ; if he brings habeas corpus, 
and attempts to moleſt her on her return from the court, it is a con- 


tempt. Rex v. Mead, (John Wilkes's Caſe,) P. 31 G. 2. 1 B. A. 
$42-] | 


P What Ads a Feme-Covert may do without her 
Huſband. | 


(P 1.) Alien her Eſtate, Oc. N 
If a feme-covert levy a fine of her lands, without her huſband, this 


bars him and his heirs, if it be not avoided by her huſband. 10 Co. 


43. 4. 1 Kal. 346. J. 50. 1 Leo. 82, Adm. Jon. 138. 

So, if ſhe ſuffer a common recovery, it is a bar, till it be avoided, 
Dub. 1 Rol. 347. I. 1. 

So, if an eſtate be given to a feme-covert, upon condition that ſhe 
enfeoff another, ſhe, for the ſaving of the condition, may make a 
feoffment to the other during coverture. Fon. 137, 138. 

So, if ſhe has power to diſpoſe, ſhe may execute her power by 
conveyance, Jon. 137. | 

[An eſtate in fee was deviſed to a feme-covert with a power to diſ- 
poſe of the ſame without the control of her huſband ; it was holden 
that ſuch a power was void, as being inconſiſtent with the fee given 
her in the firſt inſtance, and that ſhe could not convey without fine. 
Gcodill v. Brigham, C. P. H. 38 G. 3. 1 Beſ. & Pull. Rep. 192.] 

[And the general rule is, that a feme- covert acting with reſpect to 
her ſeparate property, is competent act in all reſpects as if he 
were a feme-ſole. 2 Veſey, 199. 1 Brown. Ch: Rep. 20.] | 


[And therefore where, upon a bill being brought by huſband and 


wife for an account, the wife, together with her huſband, ſubmitted 


that the profits of her ſeparate eſtate ſhould be applied to pay the huſ- 


band's debts; ſhe was bound by the ſubmiſſion, and the profits of her 
ſeparate eſtate were by decree directed to be ſo applied. 1 Veh, 163. 
1 Brown. Ch. Rep. 20.) | 

[So, where the wife being authoriſed by ſettlement to diſpoſe of 
her ſeparate eſtate contracted to ſell it, the court bound her to a ſpeci- 
fic performance of that contract. 1 Veſey, 517. 1 Brown, Ch. Rep. 
20. ] | 

[So, the bond of a feme-covert jointly with her huſband ſhall bind 
her ſeparate eſtate, 1 Brown. Cb. Rep. 16. 2 Veſey, 190.) 

[So, where a woman before marriage becomes bound for the pay- 
ment of a ſum of money, and on her marriage, ſeparate property 13 
ſettled on her, if the obligee can have no remedy againſt the huſband, 
the wife's ſeparate property is bound, 1 Broun, Ch. Rep. 17. in tht 
notes.] 

[But the obligee muſt firſt endeavour to recover againſt the huſband 
by ſuing him. II. ibid.] - 

: [If a on re a fine of her lands, it is good againſt her 
eirs by ettoppel. Taylor v. Philips, P. 1749, 1 Veſey, 229. 
1s dy elloppel. Toy 7 749, 1 Peſey ? Whether 
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Whether  feme-cover? can ſurrender her copyhold without her 
huſband's joining, but in his preſence. Dub. 1 Veſey, 229.] 

But if a feme-covert grant a rent- charge, without aſſent of her huſ- 
band out of her lands, it will be totally void. Perk. Grant, 6. Vide 
1 be grant an annuity by deed, Perk, Grant, 6. | 

'Tho' the'irent-charge be granted out of land aſſigned to the wife 
by the huſband, for her ſeveral maintenance, Perk. Grant, 8: | 

So, a fcoffment by a feme-covert without her huſband, is void; for 
ſhe cannot make livery. Adm. Jon. 138. Latch, 41. 

Tho' it be in execution of a truſt ; for it ought to be done by 
her and her huſband. Fon. 137, 8. Semb. cont. by the other Judges 
in the caſe of a truſt. Jon. 137, 8, Latch, 40. | | 

CA feme-covert having a ſeparate land eſtate, ſets workmen to 
work in her huſband's houſe, and promiſes to pay them ; her lands 
ſhall be ſubject. Semb. ſed gu, Clark v. Miller, T. 1742, 2 Athyns, 
379.5 8 | 53 
(P 2.) Accept an Eſtate. 


f 


So, if a feme-covert purchaſe lands without the conſent of her huſ- 
band, the conveyance is good, till it be avoided by her huſband. Co. 
Lo 3. . | | 
Aud therefore, if a feoffment, or demiſe for life, Oc. with livery, 
be made to a feme-covert without her huſband, the eſtate is veſted in 
the wife before the agreement of the huſband. Co. L. 356.6. | 

Hence, in covenant for rent againſt an afiznee, an aſſignment over 
before the rent accrued, is a good plea, tho” the plaintiff rzp/y that the 
aſſignee over is a feme- covert. Doug. 452, 

So, if a feme-covert make an actual entry by wrong, it will be a 


dl ſſeiſin, and the eſtate veſts in her. 1 Rol. 660: J. 3 3. Co. L. 357. 6. 
Vide pt. (Q). 3 | 5 
But the huſband by his diſagreement diveſts the whole eſtate out of 
his wife. Co. L. 3. 4. EE : 

So, if the huſband alien the land of his wife, and the alienee af- 
terwards make a gift, or demiſe to the huſband and his wife for life ; 
the wiſe ſhall be in her remitter to the whole. Lit. /. 666, Vide in 
Remitter, (A 4.) | 

Tho” the demiſe was by fine ſurrender, or by indenture. Co. L. 

. | : 

So, if the huſband and wife were jointly ſeiſed, and the huſband 
aliens, and the alienee makes a demiſe to them, it ſhall be a remitter 
to both of them. Lit. ſ. 672. | 

If there be a feoffment by a woman, upon condition to re-enfeoff 
when ſhe pleaſes ; after coverture ſhe may require the feoffment with- 
out her huſband, and if the feoffee does not perform the condition, 
it will be broken. 1 Rel. 346. J. 30. | | 


N | (P 3.) Execute an Authority, Sc. 


So, a feme-covert may act en auter droit, without her huſband : as, 
if ſhe be an executrix, ſhe may adminiſter without the aſſent of the 
huſband. Pert. Grant, 7. Vide in Adminiſtration (D). | 

If ſhe has an authority to ſell, &'c. ſhe may do it without her huſ- 
band. Co. L. 112.9. 1 Rel. 329. J. 26. 

Vox. II. | "ks So, 
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So, if there be a deviſe to a feme-covert, with a power. to diſpofe 
to any of her ſons, ſhe may, by feoffment, c. diſpoſe the inheritance 
to her ſon, without the huſband. R. Jon. 137, 8. Latch, 139. 


90, if there be a deviſe to the wife in fee, upon condition that ſhe 
diſpoſe. R. Fon. 137, 8. Latch, 139. 


But a deviſe to the wife in fee, upon truſt to convey to another; if 


ſhe conveys by feoffment without her huſband, it will be void. Dub. 
Jon. 138. 4 | | | 

So, the queen conſort may grant and take, ſue and be ſued, with- 
out the king. Co. L. 133. a. Vide in Roy, (F 1.) 


So, by the cuſtom of London, a feme. covert may be a ſole trader. 


Sho. 124. ide ante, (A 2.) 
So, a diſpoſition by the wife, purſuant to an agreement by the 
huſband before coverture, will be good. Vide in Chancery, 
(2 M 11. 14.) | ET 


(Q ) What not. 


Cannot make a Contract, Oc. 


BUT generally, a feme-covert has no power to make a contract with- 
out her huſband : and therefore, ſuch contract 1s abſolutely void. 
R. by all the Judges, 1 Sid. 120. 

And if the wife ſell or diſpoſe of the money or goods of the huſ- 
band without his aſſent, the ſale is void, and the huſband may have 
trover, &c. for the goods. TR 

[Cannot indorſe a promiſſory note made to her. Conner v. Martin, 
P. 8 G. Str, 516.] i © OIL | 
| So, if a wife loſes at cards, Cc. the huſband may maintain frover 
for the money. RN. 1 Sid. 122. | - 

So, if a wife buy goods, Sc. without the aſſent of her huſband, the 
huſband is not chargeable for them. Per three J. 4 Leo. 42. 
Tho' they were for neceſſary diet, or apparel : as, bread, &c. 
And he is not chargeable in 7y-ver, or account any more than in 
_ efſumpſit. 1 Rel. 346. MH. K. 1 Sid. 129. > 

So, if a wife buys neceſſaries, but pawns them before uſing. 1 Sal. 
118. | 
So, if a wife be arreſted and committed to priſon, the huſband ſhall 
not be charged for her diet, or lodging theye, if he never aſſents that 
ſhe ſhall have it. R. 2 Lev. 16. 

Yet, if the goods come to the uſe of the huſband, this is a proof 
of his aſſent, and he ſhall be charged. 

[And a/ump/it lies againſt huſband for money leut to the wife at his 
requeſt, Sephenſon v. Hardy, H. 13 G. 3. 3 Will. 388. 


So, if goods come to the uſe of the wiſe, or the children, or fa- 


mily of the huſband, and his afſent precedent or ſubſequent be proved, 
he ſhall be charged. 1 Rol. 350. E. K. by all the Judges. 1 Sid. 
120. | | 
So, if they come to the houſe of the huſband, and are uſed there, 
it is good evidence to charge the huſband without more. R. 1 Sid: 
121. 126. Per Treby, Shin. 349. | HEH 
So, if the wife be generally allowed by the huſband to be houſe- 
keeper, or to buy for him; her contract charges the huſband, R. 
1 Sid. 128. | | 5 
So, if a wife buy neceſſary apparel for herſelf, the aſſent of the 
| huſband 


n IST; 
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huſdand ſhall generally be intended. 1 Rol. 3 51. J. 5. 1 Sal. 118. 


1 Brawnl. 47. f 
4 Or, if the wife trades in goods, and buys for her trade when ſhe 


cohabits with her huſband, 1 Sal. 113. , 
Or, if ſhe buys neceſſaries, when her huſband is beyond ſea. R. 


1 Sid. 127. 


Or, when the huſband turns her out of his houſe. 1 Sal. 118, 
i119. Before notice not to give her credit. Per Holt, Skin. 323. 


Med. Ca. 171. ; 
Or, when the departs from her huſband, if he afterwards receives 


her. 1 Sal. 119. Mod. Ca. 171. | 


But where the huſband countermands the power to his wife, her 
contract afterwards does not charge him, 1 Sid. 129. 

So, if he prohibits a particular perſon to ſell to her. R. 1 Sid. 
$27, & Lev. 5. 1 5 $ | 

If huſband turns away his wife without cauſe, and refuſes to pro- 
vide ſor her, he cannot prohibit any body to truſt her. Bolton v. Pren- 
rice, M. 18 G. 2. Str. 1214s] | | | 

So, if the wife elope or depart, and do not cohabit with her huſ- 
band, her contract for neceſſaries does not charge her huſband. R. 
1 Sid, 129. Skin. 323. Mod. Ca. 171. 1 Sal. 118, 119. 

[If ſhe elopes with an adulterer, the huſband is not chargeable for 
neceſſaries, though plaintiff had no notice. Morris v. Martin, M. 
12 C. Str. 647. Manwaitring v. Sands, T. 12 G. Str. 706.] 

[Neither is he chargeable in the caſe, where he had himſelf been 
ſirlt guilty of aduitery, and turned her out of doors without any im- 
putation upon her conduct. Govier v. Hancock, B. R. E. 36 G. 3. 
6 T. R. 603.) f 

The queſtion in theſe caſes is, Whether the neceſſaries were found 
before or after the wife's adultery? In the firſt caſe the huſtand is 
liable; in the latter he is not. {b1id.] | | 

[Defendant's wife, having committed adultery, he left her in his 
houſe, with two children bearing his name, but without making any 
proviſion for her in conſequence of the ſeparation ; ſhe continued in 
a ſtate of adultery ; and it was holden that the hufband ſhould be li- 
able for neceſſaries furniſhed to her. Norton v. Fazan, C. P. . 
38 E. 3. 1 B/. & Pull, Rep. 226.] | : | 

[Lruere, Would the huſband have been liable if the plaintiff, fur- 
—_ the articles, had been acquainted with the wife's ſituation ? 

[If a wife elopes, tho” not in an adulterous manner, the huſband is 
not bound. Child v. Hardyman, T. 4 G. 2. Str. 875. ] | 

[Unleſs he refuſes to receive her again. Bid.) | EEO 

[But if he does not abſolutely refuſe, but only ſays ſhe ſhall not 
fit at the table, but live in a garret, when by her bad behaviour ſhe 
had deſerved no better uſage, he is not bound. Bid. | 

[If the wife is in execution for a crime, and an alehouſe-keeper 
within the rules receives her and finds her neceſſaries, the huſband 
ſnall not be charged; for her being there was illegal. £owles v. Dine- 
ley, M. 13 G. 2. Str. 1122. 

So, if the does not cohabit, and has a ſeparate allowance, and 


' tlis be notorious, tho' no ſpecial notice be given to the plaintiff of it. 


R. 1 Sal. 116, | 
| H 2 DO [But 
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But tho' a woman has a penſion from the crown during pleaſure, 

yet is the huſband liable to action for neceflaries furniſhed her. 
Thompſon v. Hervey, H. 8 G. 3. 1 B. M. 2177.] | 

So, if the wife has a notorious conteſt with the huſband for 
maintenance, by a public ſuit, the huſband ſhall not'be charged for 
veſtments bought by the wife afterwards. Per Treby, Skin. 349. 

So, if the veſtments bought are apparently beyond the quality of 
the huſband. Per Trey, Skin. 349. ; 

So, if a wife, who cohabits with her huſband, buys veſtments 
without any neceſlity, of any one warned by the hulband not to truſt 
her. 1 Sal. 118. 

And if the ſervant or apprentice be warned, it is ſufficient. R. 
1 Sal. 118. ö | | 

So, if the wife, after departure from her huſband, earn her diet 
by her labour; the huſband ſhall not be charged for the diet. R. 
1 Sal. 118, 

So, a feme-covert cannot be a diſſeiſoreſs; for if the huſband makes 
a diſſeiſin, to the uſe of his wife, and the aſſents, her agreement is 
void, and it will be the difleifin of the huſband alone. 1 Kol. 660. 
Ee 3% Fe - | 

So, if huſband and wife make a diſſeiſin, it is the act of the huſ- 
band. 1 Rel. 665. J. 37. | ; 

So, if a ſtranger make a diſſciſin to the uſe of a ſeme-covert, and 
ſhe aſſent, her agreement is void. 1 R/. 660. J. 15. 

90, if a feme-covert enter, and make a diſſciſin to the uſe of her 
huſband, or of a ſtranger, he is not a diſſciſor; for the wife cannot 
diſpoſe of the uſe to another. 1 N. 660. J. 50. 661. J. 1. 

So, no conſent or agreement of the wife to a diſſeiſin precedent, 
or ſubſequent, can make a jeme-covert diſſeiſoreſs. Co. L. 357. b. 

Yet, by an aCtual entry, and the proper aCt of the wife, ſhe may 
be a difſeiſoreſs. Co. L. 35 7. b. | | 

[Equity will not make good againſt a wife a contract, on which ſhe 
cannot be ſued at law, Semb. 2 Veſ. jun. 156.] 


(R) What Acts of the Huſband the Wife may waive 
| after his Death. N 


IF the huſband alone make a feoffment, gift in tail, or demiſe for 

liſe of his wife's lands, ſhe or her heirs may avoid it by entry after 
his death. Vide ante (K). | 

So, if he levy a ſine, or ſuffer a common recovery of his wife's 
land. Vide aute (K). | 

So, if the huſband and wife join in an alicvation of the wife's land; 
unleſs it be by fine or recovery. Vide ante (K). | | 

So, if they join in an alienation of land, of which they are joint- 
tenants. Vide ante (K). 8 

So, if the huſband alone, or with his wife, demiſe for life, or for 
years, the freehold of the wife, where it is not warranted by the ſta- 
tute 32 H. 8. 28., the wife, after the death of her huſband, may waive 
it. Vice 1 Leo. 192. Vide ante, (G 3.) | 

So, if the huſband ſeiſed for life in right of his wife, or jointly 
with his wife, commit a forfeiture, the wife, aſter the death of her 
hulband, may avoid it. 1 Ro. 851. J. 52. 

PETS 15 ; 80, 
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So, if a feoſfment, gift, or demiſe be made to huſband and wife, 
the wife may waive it after the death of her huſband, | 

Tho' the eſtate be conveyed to them by fine, 

So, if an eſtate be conveyed to the wife, and the huſband aſſent 


to it, the wife after his death may waive it. Co. L. 3. a. 
So, the heir of the wife, if ſhe die before agreement or diſagreement 


| to the eſtate. Hid. 


So, if a term for years be granted to huſband and wife, ſhe may 
waive it after the death of her huſband, 1 Rol. 349. J. 22. 

So, if an obligation or recognizance be made to huſband and wife, 
ſhe may waive it after the death of her huſband, and it will be an 
obligation to th- huſband alone. 1 Rol. 240.58. | 

If the wife waives an eſtate made by them durmg the coverture, 
it will be the grant or demiſe of the huſband alone ab initis; for her 
waiver avoids the vſtate ab initio. Sav. 112. 3 Co. 27, 8. 

So, if ſhe waives an eſtate made to them. 


8 1.) What ſhe may affirm by her Agreement. 


UT if huſband and wife make a demiſe for life, or for years, not 

warranted by the ff. 32 H. 8. 28. of the land of the wife, by her 

agreement to the leaſe after the death of her huſband, it ſhall be good. 
1 Kol. 349. J. 10, 11. | | 

And by ſuch agreement to the leaſe, ſhe ſhall have the rent reſerve 
ed. 1 Rol. 249. J. 10. | | 

And the arrearages incurred in the life of her huſband, 

f And ſhe may have waſte, for walte in the life of her huſband. 

av. 111. 

[And a re- delivery by the wie after the death of her huſband of 
a deed delivered by her during the coverture is a ſuſhcient confirmation 
of ſuch deed, fo as to bind her without its being re- executed or re- 
atteſted, Coup. 201.] | . | Me 

[And circumſtances alone may be equivalent to ſuch re-delivery, tho” 
the deed be a joint-deed by baron and feme, affecting the wife's land, 
and no fine levied. 14. ibid.] | 

So, a wife, after the death of her huſband, may agree to an eſtate 
made to her and her huſband during the coverture. | 


(S 2.) The Effect of her Agreement. 


If the wife agree to an eſtate made to her during the coverture, ſhe 
ſhall be liable to all charges to which the eſtate is ſubject: as, if the 
eſtate was granted by fine, with a render of a rent, ſhe ſhall be 
chargeable with the rent. 1 Rol. 349. J. 17. | i% 

So, if there be a demiſe to huſband and wife, rendring rent, if the 
wife agree to the demiſe, ſhe muſt pay the rent. bid. | 

So, ſhe ſhall be chargeable with the arrearages incurred during the 
coverture. 1 Rol. 349. J. 20. | 

So, ſhe ſhall be charged for waſte during the coverture. 2 I. 
303. 2 Kol. 827. J. 10. 25. | | 

If the eſtate be granted upon condition, the wife ſhall be ſubject to 

e condition. Dy. 13. 6, | 

do, to the covenant of a leaſe. Dub. Dy. 13. b. 


H 3 | (83. 
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(S 3.) What ſhall be an Agreement. 


If the wife accept rent, reſerved upon a leaſe by her and her huf. 
band, after the death of her huſband, that amounts to an agreement 
to the leaſe. | 

[By a marriagesſettlement, an eſtate was ſettled to the uſe of the wife 
for life, remainder to ſuch perſons and for ſuch eſtates as ſhe ſhould 
by deed or will atteſted by three witneſſes appoint, and for want of 
ſuch appointment reverſion to herſelf in fee; during her huſband's 
life the made a will purſuant to the power deviſing the eſtate to A. in 
fee ; after which ſhe and her huſband executed a leaſe of part of the 
ſettled eſtate to the defendant, not executed purſuant to the power, 
and after her huſband's death ſhe received rent from the defendant : 
it was holden, that ſuch leaſe was voidable only by her upon her huſ- 
band's death, and that her receipt of rent accruing afterwards was a 
confirmation of it againſt A., who claimed under her appointment by 
the will. Collins v. Willer, B. R. H. 38 G. 3. 7 T. K. 478.] 

If the wife enter and take the profits, that amounts to her agree- 
ment to the eſtate made to her during coverture. 3 Co. 26. 4. 

[If A., by bond previous to marriage with B., agrees to ſettle 
B.'s eſtate to the uſe of her and the children of the marriage, and. 
then to A.'s right heirs, but B. is not an executing party: during the 
marriage, real eſtate deſcends to B.; A. makes his will, reciting 
the bond, and deviſes this eſtate back to E., and gives her all his 
eſtate, real and perſonal, and makes her executrix ; ſhe proves the 
will, and poſſeſſes herſelf of all his eſtate : by ſo doing, ſhe agrees 
to the ſettlement in the bond mentioned, and after her death it ſhall 
go to the children of that marriage. Archer v. Pope, T. 1754, 2 V. 
523. | | 
g If the wife, after the death of her huſband, take a ſecond huſband, 
who accepts rent reſerved upon a leaſe by his wife with her huſband, 
that aſhrms the leaſe againſt the wife for the whole term; for her al- 
ſent is devolved to the ſccond huſband, Per three J. Dy. 159. 4. 
1 Rel. 475. 1.12. x 


(8 4.) What ſhall be a Waiver. 


If the wife, after the death of her huſband, bring a writ of dower, 
it ſhall be a waiver of the eſtate, liifited to her after marriage for her 
jointure. 3 Co. 27. a. | | 

Tho! ſhe brings dower only for a third part of the reſidue, and not 
of all the lands of the huſband. 4 Co. 5. 6. | 

Tho' the had ſecretly entred before dower brought; for after a re- 
covery in dower ſhe ſhall be eſtopped to ſay, that ſhe had an eſlatc 
aſſigned for a jointure. R. 4 Co. 5. | 

So, ſince the ff. 27 H. 8, 10. the wife may waive her jointure 
made after marriage, by parol in pais, and accept her dower by al- 
ſignment in pars. 3 Co. 27. a. 

[But by /. 6. of the ſame ſtatute, ſhe cannot waive her jointure, 
made before marriage, unleſs ſhe be evicted from it or any part of it, 
without ſraud or covin; and in ſuch caſe, by /. 7. ſhe may be en- 
dow d of as much of the reſidue of her huſband's tenements or he- 
reditaments, whereof ſhe was before dowable, as the ſane lands and 
tenements ſo evicted and expulſed ſhall amount to. _ 5 

g | 90. 
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So, at the common law, an uſe might have been waived by pared. 
3 Co. 27+ 4. | | | 


(8 5.) What not. ; 

But by the common law, an eſtate of freehold could not be waived 

by bare parol in pars, R. 3 Co. 26. a. | | 
Nor, generally, an eſtate fince the „f. 27 H. 8. 10. where the poſ- 

ſeſſion is executed to the uſe, R. 3 Co. 27. a. 


(S 6.) The Effect of her Waiver. 


If huſband and wife make a leaſe, and after the death of her huſ- 
band the wife enters, it cannot now be pleaded, that the huſband and 
wife dimiſerunt. 1 Leo. 192. Vide ante, (G 3.) 


(T) What Eſtate the Wife cannot waive. 


BY! if the eſtate of a feme-covert be diſcontinued, and a feoffment, 
Sc. is made to her only, whereby ſhe will be remitted, ſhe can- 
not waive the feoffment after the death of her huſband. Co. IL. 
357. 4. | 
: 85, if the diſcontinuee of the huſband grant the eſtate to the huſ- 
band for life, remainder to the wife: the wife cannot waive the re- 
mainder after the death of her huſband, for ſhe was immediately re- 
| mitted. Co. L. 358. 6b. | 
So, if there be a feoffment to the huſband and wife in tail, re- 
mainder to A.; the huſband diſcontinues, and takes back an eſtate 
to him and his wife in tail, remainder to B.; tho' the wife, in 
reſpect of herſelf, may take which ſhe pleaſes, both the eſtates being 
after marriage, yet ſhe ought to take the firlt, which was for the be- 
neſit of A. in the remainder. Hob. 255. 71. 
Yet, when both eſtates are waiveable by a wife, without prejudice 
to a third perſon, ſhe may waive which ſhe pleaſes, tho' one would 
make her a more beneficial eſtate than the other : as, if there be a 
feoffment to huſband and wife and their heirs, the huſband diſcon- 
tinues, and takes back an eſtate to him and his wife, and the heirs of 
their two bodies; ſhe may waive which eſtate ſhe pleaſes. Co. L. 
„. 5 | 
| Ho, if there be a gift to huſband and wife, and the heirs of their 
bodies; the huſband alone levies a fine, and deviſes to the wife for life; 
ſhe may waive the eſtate-tail, or the deviſe ; for all others, who have 
jutereſt, are barred by the fine, Dy. 35 1. b. in marg. 


(V) In what Actions Huſband and Wife ought to join. 


JN all actions real for the lands of the wife, the huſband and wife 
ought to join. R. 1 Bul. 21. 

So, in a right of ward. Ow. $3. 

50, in actions perſonal, for a choſe in action, due to the wife be- 
fore coverture, they ought to join: as, in debt upon a bond, or ſpe- 
cialty made to the wife before coverture. 1 Rol. 347. J. 53. D. 
Uw. 82, Cre. El. 537. | | 
[Where a bond-debt is due to the wife, the huſband may ſue 
alone without joining his wife. Per Ld. Hardwicke C. Oglander v. 
| H 4 | Baſton, 
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Baſton, 1 Vern. 396. Howell v. Maine, 3 Lev. 402. Clerk v. Li. 
Angier, 1 Eg. Caf. 64. 1 Ch. Caf. 41. S. C. 3 T. R. 631. contra. 
Vide Com. 32.) : 
So, debt for rent, upon a leaſe for years, due before the coverture, 
Cro El. 700. 
Or, upon a leaſe for liſe. 1 Rol. 348. J. 8. 
So, in an avowry for rent upon a leaſe for liſe, or years, before cg. 
verture. 1 Rol. 348. J. 8. 347. J. 50. 8 
So, in debt for rent upon a leaſe at will by the wiſe, before cover. 
ture. Co. L. 55.6. 
So, in trover, upon a converſion of the goods of the wife before co- 
verture. | | | 
In aſſumpſit, upon a promiſe to the wife before coverture. 1 &. 
25. 
"or, for the labour of the wife dum ſola. 
In an action upon the caſe for ſtopping a way to the wife's cloſe, 
before marriage. R. Cro. Car. 419. 
So, in debt for arrearages upon an account, found before auditors 
aſſigned by the huſband and wife to the receiver of the wife. 1 K. 
48. J. 5. | | 
: So, they ought to join in actions, which ariſe during the cover- 
ture, if the wife might have an action for the ſame cauſe, if the ſur- 
vive. | 
As, in detiuue of charters of the wife's inheritance. 1 Rol. 347. 
J. 49. | 
In trover, for a deed of rent-charge granted to the wife dum ſola, 
tho” it was loſt after the coverture. . 
3 an action upon the /. 8 H. 6. for a forcible entry or detainer, 
Mo. 5. | 
In covenant as aſſignees of B., upon a covenant to make an aſſurance 
to B., his heirs and aſſigns. R. 1 Rel. 348. J. 25. Jou. 406, 7. 
Or, upon other covenant as afſignees, where the aſſignment is to 
both. R. Cre. Car. 50s. 


[If feme covert has a mill, and one agrees with huſband and wife 


to grind all his corn at his mill, under penalty to be paid by offender to 
offended ; they muſt join, for the action would ſurvive to her. Dun- 
fan v. Buravell, T. 21 & 22G. 2. 1 Will. 224.) | 
[In treſpaſs for treading down the graſs of the inheritance of the 
wife. Willy v. Thompſon, M. 1729, Bunb. 277. DE 
lf it be referred to a maſter in Chancery to take an account of 
what is due to huſband and wife, who reports the ſum due, and ap- 
points it to be paid to the huſband, and the defendant is committed 
tor non-payment, and eſcapes; the huſband and wife may join in 
* againſt the warden. Huggins v. Durham, M. 13 G. Str. 
726. | : | 
[The huſbands ſhould be joined in an action, to aſſert the right 
and intereſt of their wives; as, the dippers at Tunbridge Wells againſt 
one who diſturbs them in their employment. Weller v. Baker, 7. 
9 G. 3. 2 Wil. 4139.]) TY 
So, the huſband and wife ought to join in waſt, upon a leaſe for 
years by the huſband and wife, ſeiſed in right of his wife. Sav. 
111. | | 
$0, for a perſonal wrong to the wife, the huſband and wiſe ought 
. ; to 
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to join: as, for a battery of the wife. R. Tel. 89. 1 Brownl. 205. 
1 Rol. 360. 2 Cre. 501. 538. Adm. Cro. Car. go. 

[But a wife living away from her huſband, and married to another 
man, may ſue alone and recover, in treſpaſs for an affault. We/fbrook 


v. Strutville, H. 4 G, Str. 79. 
Or, falſe impriſonment of the wife. 1 Sal. 119. Semb. Lane, 


5 ho a thing be added by way of aggravation, which goes only ta 
the damage of the huſband: as, if it be added, quod negotia of the 
huſband, c. infecta remanſerunt. R. 1 Sal. 119. | 
In an action upon the caſe, for maliciouſly indicting of his wife. 
Fon. 440. Vide poſt. (X). | 
So, in an action for a thing due. to the wife, en auter droit, they 
ought to join: as, if they ſue for a debt, Oc. to the wife as execu- 
trix, or adminiſtratrix. | | 
So, if a debt to the wife's teſtator be paid to A. for the wife, with- 
out an expreſs direction of the huſband, they ought to join in an ac- 
tion againſt A., and the huſband alone cannot ſue for money received 


to his uſe. R. 1 Sal. 282. 8 
(W) In what, the Huſband ſhall ſue alone. 


| BYT where the wiſe cannot have an action for the ſame cauſe, 
if ſhe ſurvive her huſband, the action ſhall be by the huſband 
alone. | 
As, in an indebitatus aſſumpſit for the labour, Qc. of the wife du- 
ring the coverture. R. 4 Med. 156. K. 1 Sal. 114. 
In an indebitatus aſſumpſit, upon any promiſe to the wife after co- 
verture. R. cont. 2 Cro. 77. 205. 1 Sid. 25g Vide paſt. (7). 
In an aſſumpſit to the huſband, in conſideration of forbearance, Q. 
to pay a debt due to the wife before the coverture. Per tue J. Tei. 
cont. 2 Cre, 110. Vide infra. | 
So, in an action upon the caſe for diſturbing him in his common, 
which he has in right of his wife. R. 2 Bul. 14. Vide pot. (X). 
In an action upon the caſe for words ſpoken of the wife, by which 
uy" N has a ſpecial damage. 1 Sal. 206. R. 1 Lev. 140. 
1 Sid. 346. | 
In an action upon the caſe for a battery of the wife, per quod con- 
fortium amifit. R. 2 Cro. 501, 502. Jon. 440. 2 Rol. 556. J. 40. 
K. 2 Rol. 51. | | | ; | 
Or, for carrying away the wife, per quod, & c. R. 2 Cro. 538. 
R. Cre. Car. go. | . | | 
| [No action for crim. con. can be brought for any act of adultery 
alter a ſeparation between huſband and wife, Weedon v. Timbrell, 
B. R. T. 33 Geo. 3. 5 T. R. 357+] . 
[For malicious proſecution of his wife, per quod they both were 
ſcandalized, and he put to expence, Smith v. Hixon, T. 7 G. 2. Str. 
977. B. R. H. g4.] | ä 
Un treſpaſs by the huſband far breaking and entring his houſe, 
and beating his wife; the breaking and entring the houſe is the 
cauſe of action, and the beating the wife is well joined in the decla- 
ration to aggravate damages. Dix v. Brookes, T. 3 G. Str. 61.] 
[ln treſpaſs by huſband for entring his houſe and keeping him 
| out, 
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out, and taking his goods to the value, err. nec non de eo quod he af. 
faulted and beat his wife, and took her goods to the value, Sc. ad 
damn. 10 J., and 100 J. damages given, held good. Read v. Mar. 
Hall, H. 8 G. Port. 377.1 

In debt upon a bond made to the wife after the coverture. R. 
3 Lev. 403. D. Litt. 13. [4T. R. 616.) Vide poſt. (X). 

In covenant to huiband and wife, by indenture between them of 
the one part, and A. of the other part; and may declare upon a co. 
venant to himſelf, R. 2 Mod. 217. 

So, in treſpaſs, for a treſpaſs done upon his wife's land during the 
coverture. 1 Rol. 347. 1.40. R. 1 Bul. 21. Jon. 376. 

In treſpaſs for taking charters of his wife's inheritance. 1 N. 
347. . 32 

In ſorging of falſe deeds of his wife's inheritance. 1 Rel. 347, 
J. 34. 

2 a raviſhment of a ward. Ow. 82, 83. 

In an action upon the ,. 5 R. 2, for entry into the wife's land. 
1 Kol. 347. 1.27. Vide poſt. (J). 


In trover, & c. for tythes ſevered from the nine parts, * belong 


to the wife's rectory. Fon. 325. 

So, in a guare impedit, upon an avoidance during the coverture, 
x Rel. 347. 1.30. Per Dyer, Ow. 82. Co. L. 351.a. Per two J. 
Lit. 13. Dub. Lit. 374. Ft 1 Brownl. 159. 2 Bul. 14. 

Or, in a darrein preſentment. Cant. 1 Brownl. 159. . 
S8o, in debt for rent, upon a leaſe by the huſband and wife after 
the term expires. R. 8 Bul. 234. R. 1 Bul. 21. 

So, in debt for rent incurred during the coverture, upon a demiſe 
by the huſband of land which he has in right of his wife, tho' the 
term continues. Fidgegpot. (X). 

So, if the demiſe was by the huſband and wife, Semb. 2 Bul. 231. 
Per Tel. acc. Fleming cont. 1 Bul. 21. Acc. Litt, 13. 

So, if the reverſion after a leaſe made, was granted to huſband and 
wife. R. 2 Bul. 234. 

So, an aſſumpſit lies by the huſband alone, upon a promiſe to him, 
in conſideration of forbearance, to pay a debt due to his wife as 
executrix. R. 1 Sal. 117. Carth. 462. Vide ſupra. 

In an action upon the caſe for maliciouſly indicting huſband 
and wife; for the wife ought not to join for indicting her huſband. 


Jen. 440. 


(X) In what the Huſband may ſue alone, or join with 
his Wife. 


V Ei in actions for a profit acerued during the coverture to the 
huſband in right of his wife, the buſband may ſue alone, or join 
with his wife: as, in a valore maritagii accrued during the coverture 
R. Ow. 82, 83. that it lies by the huſband alone. 

But it is more ſure by the huſband and wife. Ow. 83. 

So, an avowry for rent of land, which the huſband has in right 
of his wife, incurred during the coverture, ought to be by the 
huſband and wile. 1 Rol. 318. J. 30. 347. „ 51. Vide Win. Ext. 


2. 
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Or, it may be by huſband alone. Semb. 1 Rol. I. 318. J. 35. X. 
2 Cro. 442. Per Tæuiſd. 1 Mod. 273. Cliſt. Ent. 643, 4+ Vide 
2 Bro. Ent. 244. me a 

So, covenant againſt a leſſee for years, for not repairing during 
the coverture, where the reverſion is granted to huſband and wife, 
may be by the huſband alone. R. 2 Cre. 399. 3 Bul. 164. 1 Ref. 


3 


50. | 
Or, by the huſband and wife. 2 Cro. 399. 3 Bul. 164. 
80, an action upon the caſe againſt a leſſee for years, for burning 
his houſe, where the huſband has it for the life of his wife, may be 
by the huſband alone. Dub. Cro. El. 461, 2. 4 

Or, by the huſband and wife. | 

So, an action upon the caſe for cutting down trees, the lops of 
which were reſerved to the wife for her life, may be by the huſband 
alone. Semb. Cro. Car. 438. Vide infra. ns 

Or, by the huſband and wife. R. Cre, Car. 438. | 

So, in debt upon the ff. 2 Fd. 6. 13. for not ſetting out tythes 
upon the land, which the huſband has in right of his wife, they may 
join. R. Cre. El. 608. 613. R. 1 Fon. 325. K. Mo. 912. | 
Or, the huſband alone may ſue. Fenk. | 

So, in action for a fort which prejudices a remedy by huſband | 
and wife, the huſband may ſue alone, or they may join: as, in re/- ß | 
cous for a diſtreſs of a rent-charge due before the coverture, the | 
huſband alone may ſue; for it is a wrong to him. X. Cro. El. 459. 
Mo. 422. | | | 

Or, they may join. R. Cro. El. 459. Mo. 422. 

So, in an action for champerty, or maintenance in a ſuit againſt 
the huſband and wife, the huſband alone ſhall ſue. 2 Inf. 563. 

Or, they may join. bid. 285 2 = 

So, in a decies tantum for embracery in an aſliſe againſt huſband 
and wife, Rol. 447. J. 42. | 

So, there may be a ſcire facias by the huſband alone, upon a judg- 
ment for damages by the huſband and wife. 3 Lev. 403. 

So, if the cauſe of action be only commenced before coverture, 
and completed afterwards, the huſband alone may ſae, or the huſband 
and wife may join: as, in trover, where the goods were loſt before 
marriage, and the converſion was after, they may join. 1 Sid. 172. 

1 Vent. 261. 2 Lev. 107. : 

Or, the huſband may ſue alone, Per Hale, 1 Vent. 261. 2 Lev. 
107. Per two J. 1 Sid. 172. 

So, if a woman leaſe for years, rendring rent, and afterwards 
marry, the huſband and wife may ſue for rent due after the cover- 
ture; or the huſband alone ſhall have debt for it. Pal. 207. 

So, where the wife is the meritorious cauſe of action, the huſ- 
band alone may ſue, or the huſband and wife may join, tho' da- 
mages only are recovered : as, in bl to the wife after coverture 
for a cure, the huſband and wife may join. R. 2 Cro. 77. 2e5. 

1 Sid. 25. N. 1 Sal. 114. Per Dodr. 2 Rol. 250. 

Or, the huſband alone may ſue, Semb. 2 Cro. 77. 205. Per Glin, 
2 Sid. 128. Vide ante(W), 7 | 
In an action of covenant, for non-payment of rent of land, the 
inh?ritance of the wife, they may or may not join, at their election. 
verry v. Walby, M, 6 G, Sir, 229] 


So, 
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So, upon a promiſe to pay 8 J. per annum to the huſband and wiſe 
during coverture, they may join. 

Or, the huſband alone may ſue. 

So, upon a bond to the huſband and wife after coverture, or to 3 
feme-covert by herſelf, they may Join. Lit, J. 13. Semb. 1 Ver. 396. 
LSapra, p. 103.] * 

Or, the huſband alone may ſue. 2 Med. 217. 1 Per. 296, Lit 

13. Vide ante (W). 

[If a bond be given to huſband and wife adminiſtratrix, the huf. 
band alone may declare on it, as on a bond made to himſelf, Anker. 
ein v. Clarke, B. R. E. 32 Geo. 3. 4 T. R. 616.] 

So, if there be an award to pay ſo much to the hulband, and 
fo much to his wife, they may join for the money awarded to the 
wife. 

Or, the huſband alone may fue. Lit. /. 13. 

So, in an action for a tert during the coverture, if it may be t 
the damage of the wife, if ſhe ſurvive, as well as of the huſband, 
they may join, or the huſband ſhall ſue alone: as, in treſpaſs for 
cutting down trees upon the land of the wife, the huſband and wife 
may join. Vide ſupra. Vide 1 Kal. 348. J. 18. 

Or, the huſband alone may ſue. Adm. 2 Vent. 198. 

In an action upon the „. 5 R. 2. for entry into the wife's land, 
they may join. 1 Rel. 348. J. 20. 

Or, the huſband alone may ſue. 1 Ret. 347. J. 28. Vide ante 

). 
= . in an action upon the caſe for ſtopping a way to the land ol 
the wife, they may join. R. Cro. Car. 419. 

Or, for incloſing land in which the wife has a common. 

Or, for not grinding at his wife's mill. 

Or, in theſe cafes of ſtopping the way, incloſing the common, or 
not grinding at the mill, the huſband alone may fue. Vide ante (W). 

So, in a clauſum fregit upon the wifc's land, ey may join. Dub. 
2 Vent. 195. 

Or, the huſband may ſue alone, 2 Vent. 194. 

So, for a wrong founded upon one intire record againſt both, 
they may join, or the huſband alone ſhall ſue; as, in an action 
upon the caſe in nature of a conſpiracy, for maliciouſly indicting 
huſband and wife, they may join. Per Croke, Cro. Car, 553. Jon. 
440. | 
Or, the huſband alone ſhall have it. Semb. Cro. Car. 553. 

So, for a malicious preſentment in the ſpiritual court. Semb. 
2 Cro. 355. 


G) What AQions ſhall be againſt Huſband and Wife 


A CTIONS real, for the land of the wife, ought to be againſt the 
huſband and wiſe. 

So, debt for rent upon a leaſe for life, or years, made ta huſband 
and wife, ſhall be againſt both. 1 Rol. 348. J. 45. 50. 

So, an action for a tert, done by the wife after martiage, ſhall be 
againſt huſband and wife: as, rrover, upon a converſion by the act 
of the ſeme- covert only. 1 Rol. 6. J. 10. R. 1 Leo. 312. 


An action upon the caſe * huſband and wife lies for retain- 
ing 
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ing his ſervant; for the reception of another ſervant into their cuſ- 
tody, is a tert. Semb. 2 Leu. 63. a . 

So, an action which charges the huſband for an act of his wiſe, 
gone before coverture, ſhall be againſt both: as, frover, upon a con- 
verſion by the wife before marriage. Co. El. 351. b. | a 

Or, detinue for goods taken by the wife before the coverture. Bid. 

So, debt for rent, upon a leaſe at will to the wife dum ſola. Ibid. 

Or, upon a leaſe for years, where the rent incurred before co- 
verture. Mod. Int. 162. 175. : 

[The huſband cannot be ſued alone for the debt of his wife con- 
tracted before marriage. Rcbinſon v. Hardy, 1 Keb. 281. 440. Drue 
v. Thorn, Aleyn, 72. Mitehinſon v. Hewſon, B. R. T. 37 Geo. 3. 
77. R. 348. | wo 

But an action for a fort, done by the huſband and wife jointly, 
ſhall be againſt the huſband alone; for the whole ſhall be intended 
to be the act of the huſband : as, frover of goods, and converſion 
to their uſe. R. 1 Rol. 348. J. 37. R. Fal. 343. Vide in Pleader, 

2 A 2. a 5 ; 

So, jd action upon an aſſumpſit by huſband and wife, againſt both, 
is bad; for guoad the wife, the promiſe is void. Pal. 313. 

Tho' it be for veſtments bought by the wife. R. 4 Les. 42. 

So, debt lies againſt the huſband alone, for rent incurred during 
the coverture, upon a leaſe to the wife dum ſola. . Tho. Ent. 117. 

Or, upon a leaſe which the wife has as executrix or adminittratrix. 
Tho. Ent. 117. | | 

If an aCtion be brought by, or againſt huſband and wife, where 
it ought to be by or againſt the huſband alone, it will be error; or 
it may be moved in arreſt of judgment. 

So, if it be by huſband and wife, for a matter in which they ought 
to join, and allo, for a matter for which the huſband ought to ſue 
alone. Vide Action (G). WW. | 

So, if it be againſt huſband and wife, for a battery by both, and 
the huſband is found not guilty, the action fails; for the huſband 
ought to be joined only for conformity. R. Tel. 106. R. cont. 
1 Vent. 93. R. acc. 1 Brownl. 209, ö 

But, if there be an action by huſband and wiſe, for a battery of 
both, (which would be bad, for the wife cannot join for the battery 
of her huſband,) and as to the huſband, the defendant is found nr 
grlty, it will be good. Per Bridg. Hard. 166. R. 2 Vent. 29. 2 Cre, 
665. Vide Action (G). oy 

So, if the damages are found ſeveral for the battery of the huſ- 
band, and for the battery of the wife, and the huſband releaſe the 
damages for his own battery. R. 1 Vent. 328. 6 

So, if there be an action by huſband and wife for a battery of the 
wife, and taking the. veſtments or goods of the huſband with 
her, and the defendant is found not guilty of taking the goods, Cont. 
I Lev. 3. Vide Action (G). | „ 


(2) What Actions the Huſband ſhall have by his ä 
ſurviving. 
1 a feme- covert die, and the huſband ſurvive, he ſhall have an ac- 


tion for any thing incurred during the coverture; as, the 3 
| | FP al 
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ſhall have debt after the wiſe's death, for rent incurred to the Wiſs 
during coverture. 1 Rol. 352. J. 

So, if the wife had a manor, the huſband, after her death, ſhall 


_ debt for a relief, which fell during the coverture, 1 Rel 352. 
11 

So, he ſhall have a raviſhment, or an ejectment of a ward of which 
he was ouſted in the life of his wife. 1 Ro/. 352. J. 8. 

So, if the wife has judgment dum ſoa, and thereupon the huſband 
and wife ſue out a /cire facias and have judgment, but before execu- 
tion the wife dies, the huſband, who faves, {ſhall have a ſcire fa- 
cias upon it. R. 1 Sal. 116. Skin. 682, 

So, the huſband alone may have debt upon it. 3 Mod. 189. 

So, by the A. 32 H. 8. if the wife has a rent-charge for life, 
which is in arrear before, and after the coverture, the huſband ſur- 
viving ſhall have debt for all the arrears. R. 1 And. 47. | 

But, if huſband and wife recover a judgment in debt, in right of 
the wife, as executrix to A., and the wife dies; the huſband ſhall 
not have execution upon this judgment, tho” he be privy ; for the 
debt belongs to the ſucceeding executor or adminiſtrator of A. K. 


1 Rol. 889. J. 10. 


(2 A) What the Wife, if ſhe ſurvives. 


80. if huſband and wife recover in a real action, in right of the 
wife, and the huſband dies, the wife ſhall have execution, and | 


not the executor of the huſband. 
So, if they recover in a quare impedit, and the huſband dies, the 


wife ſhall have the writ to the biſhop, and execution for the damages. 
1 Rol. 889. J. 50. 

So, in an aſſiſe or other real action, if the huſband and wife re- 
cover, and the huſband dies; the wife ſhall have execution for the 
damages, as well as for the land. 1 Ro. 889. J. ult. 890. J. 3. 

So, after a judgment by huſband and wife, if the huſband dies, the 
wife ſhall have an attaint. 1 Rel. 889. J. 45. 

And if ſhe recovers, ſhe ſhall have execution, tho” the damages 
were paid by the huſband. id. 

So, the wife ſurviving, ſhall have treſpaſs, for a treſpaſs upon her 
land during the coverture. R. Pal. 313. 

Or, for a treſpaſs, part in the life of the huſband, part afterwards. 


| Bid. 
(2 B) What Actions ſhall be REO the Huſband if 


he ſurvives. 


17 a woman, leſſee for life, takes huſband, and dies, te huſband 
ſhall be charged for rent incurred during the coverture z for he 
| takes the profits of the land out of which the rent iſſues, 1 Rel, 

| . 35: 
15 for rent incurred during the coverture, upon a leaſe for years. 
R. Ray: 6. 1 Lev. 25. | 
So, if the huſband, after the death of his wife, undertakes to pay 
for goods ſold to her as a feme-/ole trader, he ſhall be charged; for he | 
is entitled to adminiſtration to her. R. con. Sho. 384. 90 
7 


fe 
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So, if the buſband and wife, upon payment of a ſum in groſs, 
undertake to diſcharge an annuity to the wife, and the wife die, an 
aſſumpſit lies upon this promiſe againſt the huſband ſurviving. R. 
Pal. 312, 313. 3 3 | 

If there be judgment againſt huſband and wife upon a bond of 
the wife, who dies before execution; the huſband ſhall be charged. 


Arr. 1 Sid. 337. ,Lut. 671. 


So, if there be judgment againſt an huſband and- wife, execu- 
trix or adminiſtratrix, upon a devaſiavit during the coverture, and 
the wife dies, the huſband ſhall be charged. Cro. Car. 5 19. X. 

If od be judgment againſt the wife dum ſola, and a ſcire facias 
upon it againſt huſband and wife, and judgment, but before ex- 


ccution the wife dies, yet a /cire facias afterwards lies againſt the 


huſband who ſurvives. R. 3 Mod. 186. 1 Sal, 116. Tut. 671. 
Carth. Zo. EIT | | | 


(2 C) What not. 


BI the huſband ſhall not be charged after the death of his wife, 
for a debt due from the wife before coverture ; for it was only 
in action. 1 Rel. 35 1. J. 40. | 

So, tho' there was judgment againſt a woman dum ſola, who after- 
wards takes huſband, and dies, the huſband ſhall not be charged upon 
this judgment. Agr. 3 Mod. 186. | 

S0, if there be judgment againſt an huſband and wife, as execu- 
trix, ut de bonis teſtatoris, and upon a peri facias thereupon, the ſheriff 
returns a devaſiavit, and the wife dies before judgment againſt them 
de benis propriis, the huſband ſhall not be charged. Dub. 1 Rol. 351. 
. ult. Semb. 3 Mod. 189. 98 : 

So, if a feme executrix or adminiſtratrix takes huſband, and they 
commit a deva//avit, but the wife dies before judgment againſt them, 
the huſband ihall not be charged. Cro. Car. 5 19. 2 Ver. 118. Vide 
Chancery, (2M 8.) | 

So, if the huſband of a leſſee for life does waſte, and the wife 
dies before a recovery againſt them, the huſband ſhall not be charged. 
1 Kol. 35 1. J. 41. D. Tut. 674. | 

So, it there be judgment againſt huſband and wife as executrix, 
aud the wife dies, debt does not lie againſt the huſband upon a ſug- 
geſtion, that he converted the goods of the teſtator to his own pro- 
per uſe. R. Lut. 674. | | 

So, if there be a decree in equity againſt an huſband and wife ex 
ecutrix, to be paid out of the aſſets of the teſtator, and the wife dies, 
there ſhall be no execution againſt the huſband, without reviving 
3gainſt the adminiſtrator de bonis non, &c, 2 Ver. 195. 


(2D) Pleading by Huſband and Wife, 


HW huſband and wife ought to plead in an action by or againſt 

them, vide in Pleader, (2 A 1, Sc.) | | | 

If huſband and wife are ſeiſed, they ought to plead, that they are 

beth ſeiſed in jure uxeris, and not that the huſband is ſeiſed. Vide 
Pleader, (2 A 1.) 11 a 
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When Coverture ſhall be pleaded in Abatement, 
Vide Abatement, (E 6. 11.—F 2. J.) | 
As to Suits and other Matters in Equity. 
Vide Chancery, (2M 1, &c3 Z 1, Ge.) 
Appearance in Actions againſt Huſband and Wife, 
Vide Pleader, (B 4.) | 


Receipt of the Wife in Default of the Huſband, 
| Vide Receipt, (A 3.—B 1.) 
Vide alſo Bankrupt, (D 7. 11.) 


BARRETRY. 
(A) Barretor, who ſhall be. 


| Common barretor is a common. quarreller in his own cauſe. 
R. 8 Co. 36. ö. Vide Maintenance. 
So, a common exciter, or maintainer of quarrels, or ſuits in courts. 
Co. L. 368.a. IR | 
Whether they are courts of record, or not of record. Co. I. 
68. a. 
b Or, in the country: as, if he move or maintain affrays, Qc. in his 
own cauſe, or between others. Co. L. 368. a. R. 8 Co. 36.6. 
If by force, or craft, he gain the poſſeſſion of the lands or goods 
in controverſy. R. 8 Co. 36. b. Co. L. 368. a. | 
If he maliciouſly purchaſe a /upplicavit for the peace, to enforce 2 
compoſition. 8 Co. x | 


If he invent, or Aifherſe falſe rumours, whereby diſcord ariſes. R. | 


"Co. 36.8. Co. E. 368. J. ES 

If a man commit common barretry, he ſhall not be excuſed, be- 
cauſe he is a common ſolicitor. R. 1 Rel. 355. I. 25. 
Or, that he is a counſellor at law. 3 Med. 98. 


(B) Who not. 


BOT it will not be barretry, if a man proſecutes an infinite number 
of his own ſuits againſt others; for, if he has no cauſe of action 
he ſhall pay coſts. R. 1 Rel. 355. J. 20. 

So, it is not barretry, if a man ſolicit ſuits without cauſe, if he did 


not know, that there was no cauſe of action. Per C. J. 3 Med. 97. 


If he ſpends money in the lawful ſuits of another. 3 Mod. g8. 


5 


4 
hs 
4 
I 
J 
2 
3 
12 
. 
I 


- 
p 
3 


BA RRETRY. | | tt3 


(c) Indictment for Barretry. 


| B the Hat. 34 Ed. 3. 1. and 2 R. 2. 7. juſtices of peace have au- 


thority to reſtrain barretors. Vide Fuſtices of Peace, (B 29.) 

And that, without any ſpecial commiſſion of oyer and terminer. R. : 
2 Cre. 32-: Teh G, 5 og | | 2 

And therefore, an indictment for barretry will be good, coram -f. 
ticiariis ad pacem, without ſaying, nec non diverſas felomas audiend., 
&c. R. 2 Cro. 32. Tel. 46. X. cont. 2 Rol. 151. OTH, 

So, am indict ment contra formam ſtatuti, tho' the ſtatute of 34 Ed. 3. 
does not make the offence, but directs the punithment. KR. Cre. Al. 
148. R. Cre. Car. 340. | . | 

The indictment thall ſay, cammumis barrefator. 1 Sid. 282. 

For, communis vicinorum oppreſſor, is not good. X. 1 Sid. 282, 
. | 

Nor, communis deceptsr. R. Mod. Ca. 311. 

[But a general charge in the indictment is ſufhcient. | Per Afb» 
hurt J. 7' Anſonww. Stuart, B. R. E. 27 Geo: 3. 1 T. R. 752. ] 
So, it mult ſhew the plgce, where he was a barretor. R. Latch, 
194. R. Pat. 450. 8 | | | 

But the indictment need not ſhew in what inſtances he is a bar- 
war. KR. 2 Cro-527- 1.1. SI 1 | | 

The proſecutor muſt give the defendant notice before the trial of 
the particular inſtances that are meant to be proved. 5 Med. 18. 
1 T. R. 754] 


Vide Maintenance. 


LAS TT £ R D. 
(A) Who ſhall be. 


1 is every one born out of lawful matrimony. Cp, 
I. 244. 4. | 
Iho' matrimony be afterwards ſolemnized between the parties; 
for in ſuch caſe he is a baſtard by the common law, tho he be a mu- 
lier by the civil law. 1 Rol. 357. J. 47. 50. 359. J. 30. 37. 

So, if a man marry a ſecond wife, the firit being alive, the iſſue 
between them will be baſtards; becauſe the ſecond marriage is void. 
1 Rul. 357. J. 40. | 
So, if a man marry, and be afterwards divorced 2 vinculo, the 
ilue between them born before, or after the divorce, will be baſe 
tards. 1 Rol. 359. J. 35. 360. G. Vide Baron and Feme,(C 1, &c.) 
So, if a man marry, who has an apparent impoſſibility of procrea- 
tion, and his wife have a child, it will be a baſtard; as, if the huſ- 
band was an eunuch. 1 Kol. 358. J. 5. 

If the huſband was but ſeven or eight years old. Co. L. 244. 4. 
I Kol. 359. J. 1—10. | | 3 
If the huſband was not within the four ſeas for ſuch time as that 
t may be his iſſue. 1 Rol. 358, J. 4059, Sal. 122. R. Sal, 
484. 5 Med. 420, 7 

Vol. II. | | I x [The 


ww r 
[The old doctrine of the father's being within the four ſeas thall 


not take place; and if it be ſhewn there is no acceſs, the iſſue are 
baſtards. Pendrell v. Pendrell, H. 5 G. 2. Str. 925. Rex v. Beall, 
T. 10 G. 2. Str. 1076, B. R. H. 379. | 

So, if the huſband and wife are divorced à men/a et thoro, and the 
wife, during the ſeparation, has a child, it will be a baſtard, unleſs 
mutual acceſs be proved ; for obedience to the ſentence ſhall be in. 
tended. R. 1 Sal. 123. | 

So, if there be à ſeparation by conſent, and the jury find, that 
there was no acceſs between the huſband and wife, the ifſue born will 
be a baſtard, tho' prima facie acceſs ſhall be intended, till the contrary 
be found by verdict. 1 Sal. 123. 

[Where acceſs muſt be preſumed, yet evidence may be given of 
the huſband's inability to get children. Lomax v. Holmden, M. 
6 G. 2. Str. 940.] | 

[And where it is found, that the huſband had no acceſs, there is 
no preſumption of legitimacy. Str. 51.] | 

[The child of a married woman may be proved a baſtard by other 
evidence than that of the huſhand's non-acceſs. Goodright v. Saul, 

8. KR. L. 31 Geo. 3. 4 T. R. 356.) @& Ze 
| So, if a child be born ſo long after the death of the huſband, that 
it cannot be his iſſue, it will be a baſtard. 1 Ro. 356. J. 10. 40. 
Vide poſt. (B). | > | | 

[The ſole evidence of the mother, a married woman, ſhall not be 
admitted to baſtardize her child. Rex v. Reading, M. 8 G. 2. 
B. R. H. 79. Rex v. Rook, M. 26 G. 2. 1 Will. 340.] | 

| [But ſhe may prove the criminal converſation ; and if the want of 
accels is proved by other witneſſes, that will be ſufficient. Bid.] 


| (B) Who not. 


UT, generally, a child born within matrimony is not a baſtard, if 
the huſband was within the four ſeas. Co. L. 244. a. | 
Tho! it was born within a week, or a day after marriage. Co. I. 
244. a. 1 Rol. 358. J. 10. 359. J. 45. 
Tho' the wife was big with child by A., and marries B., and then 
the child is born. 1 Rol. 35 8. J. 20. "Lg 
Tho? the wife elope, and cohabit with a ſtranger in adultery, if 
her huſband be within the four ſeas, 1 Rel. 358. J. 25. 30. 359 
. $2. | 
Tho the wife cohabit in another country, and there take a ſecond 
huſband and have a child by him, it is not a baſtard, but it ſhall be 
the child of the firſt huſband by intendment of law. 1 Kol. 358. 
T ho' the wife was præcontracted, or within the degree of conſan- 
ome or aflinity, if ſhe be not afterwards divorced. 1 Rol. 357- 
42. 45. 1 8 
And Alter the death of the parties, the marriage cannot be drawn 
in queſtion to baſtardize the iſſue. 1 Rel. 360. H. Vide Baron and 
Feme, (C 6.) | TIER 3 
So, if a man have a child by a ſecond wife, tho he was divorced 
from his firſt ſor impotence, the child ſhall not be a baſtard ; for he 
may be habilis & inhabilis diver/is temporibus. Vide Baron and 2 


(C 3.) 
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ho' the divorce was propter perpetuam impotentiam. R. Mo. 227. 
unleſs the divorce be annulled by ſentence in the life of the parties. 
1 And. 105. 2 Leo. 169. ö Ss 
So, a poſthumous child ſhall not be a baſtard, if he be born within 
40 weeks after the death of the huſband, ' Co. L. 123. b. Pal. g. 
281. 5 | BE 
o if it be born within a few days after the 40 weeks, if it can 
be proved, by circumſtances, to be the iſſue of the huſband ; for the 
law does not appoint any certain time for the birth of a child. R. 
1 Rol. 356. J. 10. 2 Cro. 541. Pal. 9. [Vide Hargrave and But- 
ler's Netes to Co. L. 123.6.) BER 
So, if the wife marry a ſecond huſband, preſently after the death 
of her firſt, it may be the child of the one, or the other, according 
to the circumſtances of the caſe. Co. L. 8. 1 Rel. 357. J. 30. 
Pat 106: : | 
If born above 40 weeks after the death of the firſt huſband, it ſhall 
be the child of the ſecond huſband. Pal. 10. | Ep: Sed 
If within ſeven months after the death of the ficſt huſband, it ſhall 


be the child of the firſt huſband. | 


(C) The Writ ge V. entre inſpiciendo. 


If there be a queſtion, Whether a woman be enſeint at the death of 
her huſband? the true heir, to whom the land deſcends, may have 
a writ de ventre inſpiciendo. Reg. 227. a. Co. L. 8. 5. | 

And to obtain it, he ſhall make a ſuggeſtion in Chancery. Mo. 

23. | | 
; The writ commands the ſheriff to impanel a jury of women, to 
ſearch whether ſhe be enſeint. Mo. 523. Cro. El. 566. Reg. 227. a. 

If the twelve women give a verdict, and return, that the woman 
is enſeint, another writ ſhall go, commanding, that ſhe be ſafely kept, 
Sc. and duly inſpected by the women, who mult be preſent at her 
delivery, Cro. El. 566. 
; _ heir apparent ſhall not have a writ de ventre inſpiciendo. Co. 

: 8. . ; R 

And if the woman marry after the death of her huſband, ſhe ſhall 
not be taken out of the cuſtody of the ſecond huſband, if he gives a 
recognizance, that ſhe ſhall not be removed, and that ſome of the 
women ſhall daily inſpect her. 2 Cro. 686. 


(D) Baſtardy. 
(D 1.) When it ſhall be pleaded. \ 


Na real action, where the demandant makes title as heir; as, in 
aiel coinage, & c. the tenant may plead, that the demandant is a baj- 
tard, generally. Raft. 29. ö. | 
So, in a writ of entry. Ra + | 
So, he may ſay, hes ſuch an one, thro! whom the demandant 
claims, is a baſtard. Raſt. tos. a. £ 
o, where the defendant” makes title as heir, the plaintiff may, 
yu replication, ſay, that the defendant is a baſtard. KAI. 314. b. 
. : | EE 


11 So, 
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So, the defendant may plead baſtardy ſpecially; as, that he war 
born before eſpouſals, and ſo a baſturd. 2 Rol. 586. J. 20. | 

Or, that he was born of a ſecond wife, living the firſl. 2 Rol. 586. 
J. 8. | | ; 

So, that there was a di vorce a vinculo, and fo he is a baltard, 2 Rol. 
„ | | | 
To baſtardy pleaded, the pliintiff may reply, that he is legitimate, 
and not a baſturd. Raft. 29. b. | 


(D 2.) How tried. 


Special baſtardy ſhall be tried by the country. 2 Rol. 584 U. z;, 
$86.4. 7. 20. 3 Le. 11. 

So, general baſtardy, where it is not directly in iſſue. 2 Rol. 584, 
J. 17. 31. 35. Vide Certificate, (A 2.) 

Or, if it be alleged in a dead perſon, or a ſtranger to the action; 
for it is not reaſonable, that a man, not a party, ſhould be concluded 
by a peremptory trial. 2 Rol. 584. J. 25. 30. 3 Leo. 11. 

So, if it be alleged in an infant plaintiit or defendant. 2 Kal. 584, 
J. 38. 47. 586. J. 40. | 
If it be pleaded in abatement. 2 Rel. 588. J. 12. | 

So, in an action for ſlandering him with the name of baſtard, if 
the defendant juſtifies, it ſhall be tricd by the country. 2 Nl. 586, 
20. 00 19. | 

But regularly, general baſtardy ſhall be tried by the certificate of 
the ordinary. 2 Nel. 5 86. J. 5. 12. 1 Rol. 361. J. 30. Vide Cer. 
terjicate, (A 1.) I 

in a perſonal plea, as well as in a real. 2 Rol. 865. J. 30. 1 Ka. 
361. J. 45. . ES 

If iſſue be joined upon baſtardy, before a writ to the biſhop for 
trial, proclamation {hall be made in the fame court. 1 Kol. 361. 
J. 35. Raft, 29. b. By the flat. ꝙ H. 6. 11. | 

And aſterwerds the iſſue thall be certified into the Chancery, where 
proclamation ſhall be made once in every month for three months, 
whereby all perſons may have notice to attend the biſhop. By tbe 
flat. g H. 6. 11. Raft. 29. b. 1 Rel. 361. 1 35 

And by the ſame ſtatute, the chancellor ſhall certify the ſame court 
of ſuch proclamations in Chuncery made, and thereupon a prock. 
mation ſhall be made de novo in the ſame eourt. Raft. 29. b. 1K 

61. J. 39. 5 
: And then a writ ſhall be directed to the biſhop to certify baſtard, 
or not. 1 Rol. 361. J. 31. Raft. 105. 6. | | 
/ The biſhop cannot make a certificate af baſtardy, but upon the 
| king's writ to him directed. 1 Rel, „ J. 31. Vide Gertificatt 
(As.) 13 | 

and upon iſſue joined, and tranſmitted to him. 1 Rol. 261. J. 4. 
The biſhop returns the writ with his certificate. 2 Rel. 592. J. 20 
\ Raſt. 105. 6. | 

The certificate ought to be poſitive. Vide Pleader, (2 J 10.) 

Yet if he certifies, that he is a baſtard, prout per inquiſitionem nw 
conflat, it is ſufhcieut. 2 Rel. 591. J. 47. Raft. 105. b. 

That he was born in lawſul eſpouſals; tho' he does not ſay ei- 
preſsly, that he was a mwulier. 2 Rel. 591. J. 30. 40. © 

; } 


mul; 


So, if he ſays, that he was a baſtard ; tho' he afterwards adds 
matter which ſhews him to be a mulier. K. 2 Kol. 592. 1. 35. 8 

The certificate muſt be under the ſeal of the ordinary, and not of 
his commiſflary. 1 Ro!. 361. J. 52. | NG. 


ritualties. 2 Rol. 592. J. 22. ; 

And the guardian cannot del-gate the authority to another. R. 
2 Rol. 592. J. 25. 5 | ED ones | 

The certificate of the ordinary, in caſe of baitardy, is final. 1 Rol. 
62. M. Hd 
, And if the ordinary certify a man, who is a puty to the iſſue to be 
a baſtard, and there be judgment given upon it, it ſhall be peremp- 
tory to him for ever, 1 Rol. 362. l. 20. | 

And he can never have a writ to certiſy it again. 


J. 25. 


may be a baſtard by the common law, tho' he be à mulier by the civil 
law, 1 Rol. 362. J. 5. 


jadgment be afterwards given. 1 Rz/. 362. l. 33. 

Or, if the plaintiff afterwards be nonſuited. 1 Rel. 362. J. 358. 

Otherwiſe, if the writ abates by the death of him who is found 
baſtard. 1 K. 362. J. 38. . | 

50, if a ſtranger be found a baſtard by the country, it is not pe- 
remptory. - 1 Rol. 362, J. 13. | 

Baſtar ly may be tried by the country, after the death of the baſtard. 

So, after the death of the father and mother, tho' they cohabited 
« huſbind und wife in their lifetime; for the rule, that none ſhall be 
bat andi ed after his death, extends only to the caſe of bajtard eigne & 
mulier puiſne. R. 1 Sel. 120. 3 Lev. 41. N 


(E) When a Baſtard ſhall take an Eftate, and 


when not. 


A Baſtard is nhullius filius. Co I.. 123. a. 8 | 
[Bur this applies only to the cale of inveritances.. , 1 Term Rep. 

101. Com. 3.] | 

And Ac. 
terwards 79 the eldiſt [an of B., A, baſtard of B., tho? he be the eldeſt 
lon, ſhall not take the remainder. Vide Co. L. 3. 5. 

So, if it be limited ? She ee? e of B. pin the body of C. begotten. 
Co. L. 3. 5. 2 Kol. 44. J. 3. | | Tt 
Or, 4 the eldeſt iſſue male of B. upon the body of C. be it legitimate or 
legtimate. Co. L. 22 ; x ; 

Or, to the eldeft iſſue male of B. upon the body of C. legitimate or ille- 
gilumate, fo that it be reputed the eldeft iſſue of B. upon the body C., for 
he cannot have a name by reputation at his birth; and if he does not 
take it at his birth, he never ſhall take it; and therefore a baſtard 
cannot take a remainder, limited before his birth. Co. L. 3. J. Cro. 
El. 510. cont. in the ſame caſe. 2 Rel, 43. J. 45. Mo. 430. [Vide 
Horgrave's Netes te Co. L. 3. b. 1.) | 

; " 1 3 5 Tho' 
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And if it be in vacation, under the ſeal of the guardian of the ſpi- 


Tho' it be in a perfonal, as well as in a real action. 1 Rol. 362. 


But a cerdſicate, that he is a mulier, is not peremptory; for he 


So, if he be certified to be a baſtard, -it is not peremptory, unleſs = 
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Tho! B. and C. intermarry after the baſtard born, whereby he iz 
mulier by the civil law. Co. L. 3. 6. | 
So, if there be a grant zo A. the ſon of B., and A. is a baſtarg, i 
will be void. 2 Rol. 43. /. 40. | a | 
So, a baſtard ſhall never take by deſcent. Vide Deſcent, (C 12.) 
So, if a man covenant to ſtand ſeiſed to the uſe of his baſtard fon, it 
will be void without any expreſs conſideration ; for the baſtard is not 
his ſon but a ſtranger. R. Dy. 374. b. Cs. L. 123. a. 2 Kol. 783. 
.. | | 
| 1 ho! it ſays, in conſideration of love to B. his reputed ſon. R. 2 Na. 
85. J. 30. | | | 
: 80, if the father had conveyed lands in chivalry to his baſtard, it 
was not void for the third part, within the ſtatute 32 H. 8. 1. ; for 
a baſtard is not the ſon or child of any one. R. Dy. 296. 6. 313.6, 
345. a. Co. L. 123. 6. 78. a. | | 
But when a baſtard has obtained a name by reputation, he may 
take, by purchaſe, an eſtate granted to him by his name of reputation, 
Co. L. 3. 6. | 
* if an eſtate be granted, or a remainder limited 7 
the fon or iſſue of A., the baſtard ſhall take, when he is reputed by 
ſuch name. Co. L. 3. b. 2 Rol. 44. J. 5. 10. Adm. 1 Sid. 194. 
So, if the mother deviſe goods 1% all her children; a baſtard child 
ſhall take. Mo. 10, | 
So, if the father do ſo; for he may take by deviſe, tho' not by 
ant. Qu. Mo. 10. | | 
A baſtard may purchaſe to him and his heirs generally, tho! he can 
have no heir, but the iſſue of his body. Co. L. 3. 6. 


(ry) When the Poſſeſſion of the Baſtard Eigne bind: 
| the Mulier. | 


80, if a baſtard eigne, who is a mulier by the ſpiritual law, enters 
A” after® the death of his father, and continues in poſſeſſion for his 
whole life, without interruption, and dies ſeiſed, and his ſon enters; 
by ſuch deſcent the mulier puiſne ſhall be bound for ever. Co. L. 244 
So, if the mulier enter upon the baſtard, who afterwards recovers 
againſt the mulier in an aſſiſe, and dies ſeiſed; for, by the recovery, 
the interruption was avoided. Co. L. 245. b. | 
So, if the baſtard die ſeiſed, and the mulier puiſne enter before the 
heir of the baſtard ; for the deſcent binds him, not the entry of the 
heir. Co. L. 244. a. | Ro | 
5 If the baſtard die ſeiſed, and his wife is afterwards endowed. CG. 
244. a. | L | 
So, if the baſtard eigne enter into religion. Co. L. 244. a. 
Tho' the deſcent was of ſervices, reverſion, Cc. Co. L. 244. 4. 
Tho' the mulier was a feme- covert. Co. L. 244. a. | 
Tho! the mulicr priſne was an infant at the time of the deſcent, Cs. 
TL. 244. a. Dub. Pl. Com. 372. a. : 
Fe Or, die, his wife privement enſeint, and then the baſtard dies ſeiſel. 
0. L. 244. a. 8 
So, if the baſtard eigne and mulier puiſne enter as parceners, and tht 
baſtard ſiſter dies ſeiſed. Co. L. 244. a. 
But if a baſtard, who is not a mulier by the ſpiritual law, * 
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his dying ſeiſed, and a deſcent, do not bind the mulier puiſne. Co, 


. 244+ ö. 3 
1 the king ſeizes for a contempt of the father, or upon an 


office which finds the mulier heir. Co. L. 245. b. 


80, if the mulier puiſne enter upon the baſtard, tho' he afterwards 


re-enter by diſſeiſin, and die ſeiſed. Co. L. 245. 4. 
So, if the guardian of the mulier, or any by his command enter. 


Co. L. 245+ a. 


80, if the baſtard die, his wife privement enfient, and the mulier” _ 


puiſne enter before the birth of the child. Co. L. 244. a. 


So, if the baſtard die without iſſue, and the lord by eſcheat enters; 


for there muſt be a deſcent. Co. L. 244. a. 


So, an entry by the ba/tard eigne, a dying ſeiſed, and a deſcent of 


an eſtate-tail do not bind the mulier puiſue. Co. L. 143. b. 


(G) When a Baſtard ſhall be maintained. 


a, | 
BY the fat. 18 El. 3. two juſtices of the peace (one guorum) next to 


the pariſh church where a baſtard is born, ſhall take order for the 
puniſhment of the mother, (who, by the fat. 7 Fac. 4. if the baſtard. 


may be chargeable, Sc. ſhall be tent, for a year, to the houſe of 
correction, and for the ſecond offence, till ſhe find ſureties for her 
good behaviour, and of the reputed father, and for relief of the pa- 


riſh in part, or in all, and keeping of the baſtard, by charging the | 


mother, or reputed father, with a weekly payment, Oc. 
{But both juſtices muſt be preſent at the ſame time and place, when 


a woman is examined and committed for not filiating a child, 2 Bl. 


Rep. 1017). | 

Before this ſtatute, (and ſince, where there is no order of juſtices,) 
the pariſh in which the baſtard was born without fraud, muſt main- 
tain it till it gains a ſubſequent ſettlement. Per Jones, 2 Bul. 349. 
Per two J. of afſiſe. 2 Bul. 350. Acc. Mod. Ca. 213. 

But, it the inhabitants of B. remove a woman with child to the 
confines of T. where ſhe has a baſtard, T. ſhall not maintain it, but 
B., for it was a fraud in the inhabitants of B. Per Jones, 2 Bul. 349. 

If a woman with child be ſent by the pariſh of B. to'an houſe of 
correCtion in T., and ſhe is there delivered of a baſtard, T. ſhall not 
maintain it, but B. | | 

So, if ſhe be ſent by order of two juſtices to T., as her laſt ſeitle- 
ment, where ſhe has a baſtard, but the order, upon appeal to the 
quarter ſeſſions, is reverſed. R. 1 Sal. 121. 532. pegs 

(If a woman with child of a baſtard be removed, and privately re- 
turn, the ſettlement of the baſtard is where ſhe was ſent. Str. 476.] 


[The baſtard of a certificate perſon is ſettled where born. Str. 


1163. Bur, Set. Ca. 25. 187. 264] 2 | 
[The mother of a baſtard may retain it with her till the age of 
ſeven years, tho? ſettled in a different pariſh. Sef7. Ca. vol. 2. 8g.] 


[But the pariſh in which it is ſettled muſt maintain it notwith- 


ſtanding, Caldecot, 6. Dong. 7.] | 
[By fat. 13 Geo. 3. c. 82. baſtard born in lying- in hoſpital ſhall be 
maintained by the mother's pariſh, which ſhall pay for removing 
mother and child thither, if within 20 miles.] | 3 5 
| 14 | \ (G2;) 
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. (G 2.) By Order of Juſtices of Peace. 


By the Hat. 18 El. 3. an order for maintenance of a baſtard myſt 
be by two juſtices next to the parith church where it is born, (aus- 
rum unus,) &c. | 

By the fat. 3 Car. 4. juſtices of peace, in the ſeſſions, may do all 
that two juſtices could do by the Hat. 18 El. 3. 

And therefore now, the quarter ſeſſions may make an original or- 
der, as well as upon an appeal from an order of two juſtices ; and 
in both caſes the order of ſeſſions is final. R. Cro. Car, 341. 350. 
2 Bul. 355. Pridgeon. 2 Bul. 343. Cro. Car. 470. Jon. 330, 

[An original order may be made at ſeſſions, and it is good tho! it 
does not ſhew defendant was ſummoned. Rex v. Cleg, M. 8 Ge. 
Str. 473+] | 

(It is declared by the court, that by Paz. 3 C. 4. the ſeſſions may 
proceed originally in caſes of baſtardy. Rex v. Reading, II. 8 6G. 2. 
B. R. H. 79.; and again Rex v. Jenkin, T. 9 G. 2. B. R. E. 5, 
Doug. 632.) | 

[But if there is an order of two juſtices before, ſeſſions has no ju- 
riſdiction, but on appeal. Rex v. England, H. 8 G. Str. 503.) 

And.it cannot be varied by the juſtices of aſſiſe, or other two juſ- 
tices of the peace, nor by B. R., unleſs where the order is not con- 
formable to the ſtatute. R. Cro. Car. 471. Per Jones, 2 Bul. 355. 
1 Vent. 310, a IS 
By the /t. 6 G. 2. 31. if a ſingle woman be delivered, or declare 
herſelf with child of a baſtard, likely to be chargeable to a pariſh, or 
any extra-parochial place; and on oath, in writing, before one or 
more juſtices of the county or corporation, charge any one of getting 
her with child, the juſtices, on application of any overfcer, may 
grant a warrant againſt the perſon charged, and ſhall commit him to 
gaol, or the houſe of correction, unleſs he give ſecurity to indemniſy 
the pariſh, or a recognizance to abide the order of the next quarter, 
or general icihons, 

[If a ſoldier be committed to priſon for diſobeying an order of bat- 
tardy, till he find ſurcties for performing it, he is not entitled to be 


diſcharged under the mutiny aCt ; for the 63d clauſe which exempts 


ſoldiers from arreſts in certain caſes, is confined to civil ſuits. 2 T. 
Rp. 270. Rex v. Bowen, H. 23 Geo. 3. 5 T. R. 156.) 

[ Ihe court will not grant a certiorari to remove the order of ſeſ- 
ſious, by which a ſoldier is continued in cuſtody on fuch a charge. 
Bd.] | | 3 | 

Provided, if the woman die, marry, miſcarry, or be not with 
child, or no order be made within ſix months after the delivery, &. 
he ſhall be diſcharged, c. n | 

[But the quarter ſeſſions may vacate an order of two juſtices upon 
an appeal, and afterwards make a new order, tho' not without va- 
cating the former order of two juſtices. Per Kel. 1 Mod. 20. Sal. 
47/5. 2 Pulſir. 355.) 

So, after vacating the former order of two juſtices, or upon an 
I 219 applicztion to the quarter ſeſſions, the court may refer the 
examination of the matter to two juſtices, and after their report, 
make an order. R. 2 Bul. 343. Per Twiſd. 1 Mod. 20. Cont. 


1 Vent. 48. 
So, 
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So, a perſon, charged by order of two juſtices, can never after - 
wards be charged, if that order be diſcharged by the quarter ſeſſions. 
nt. 48. | | Oy 
: [rhe 3 muſt be at the next general ſeſſion; for if the order 
ſays, at the next general quarter ſeſſion, it is bad ; for perhaps the next 
quarter ſeſſion is not the next general ſeſſion. 1 Sid. 363. K. Sal. 
480. 482. [Cro. Car. 341. 350.] . 4 Bs 
© [But if a court of general quarter ſeſſians next after an order of 
baſtardy quaſh the order, the court of B. R. will not intend that a 
court of general ſeſſions intervened ; and unleſs that appear, the or- 


der of ſeſſions will be confirmed. Rex v. Chicheſter, A. 30 Ces. Jo 
47. K. 496. ] i 


So, at the next general Mons for the ſame diviſion, Per three J. 


| Kel. cont, 1 Sid. 149. 


At the next ſeſſions after notice of the order. 1 Sid. 326. | 
By flat. 13 Geo. 3. c. 82. the officers of the pariſh of a woman 


| brought to bed of a baſtard in a lying-in hoſpital, have power to ap- 


prehend reputed father, take ſecurity, puniſh parents, &c. as if child 
born in that pariſh.] = | 

[The keeper, &c. of lying-in hoſpital ſhall carry women before 
admitred, before a juſtice, to be examined on oath, whether married 
or ſingle ; if unfit to be carried then, to take her as ſoon as recovered z 
unleſs ſhe brings an affidavit, ſworn by her before a juſtice, that ſhe 
is married or ſingle.) 7 

[When a woman is delivered of a baſtard in a lying-in hoſpital, 
the keeper, c. ſhall give notice four days before her diſcharge, to 
the overſeers of the pariſh where the hoſpital ſtands, who ſhall carry 
her before a juſtice to be examined as to her ſettlement ; if the is not 
well enough, he ſhall ſtay till further notice. Keeper may detain 
woman till well enough, and till examined, but not longer than fix 
weeks without her conſent.] | 3 


(G 3.) N hat ſhall bea good order.) An order for maintenance of a 


baſtard, muſt be made by two jullices, (quorum unus). 1 Sid. 222. 


R. Sal. 477. | | | 

There muſt be quorum unus, even by juſtices in a borough. Rex 
v. Heſlop, P. 7 G. 2. Str. 974-] 45 

The order muſt expreſs that the baſtard was born in the pariſh to 
which the relief is given. Rex v. Butcher, T. 7 G. Str.:437.] 

{It is not ſufficient, that it is alleged, in the complaint, where the 
child was born; there muſt be an adjudication of it by the juſtices, 
or 8 by their words. Rex v. Godfrey, P. 10 G. 2 Ld. Raym. 
1303.1 | 

Uf the order ſays the woman was delivered of a child baptized in 
the pariſh of A., it ſhall be underſtood to be born there. Rex v. Mo- 
ravia, P. 15 G. 2. Str. 1166.] | | 
S [it mult expreſs the name and the ſex. Rex v. England, H. 8 G. 
r. $0J.] . 

[it muſt ſhew, that the child is a baſtard, and likely to be a charge 
to the pariſh. R. 1 Vent. 37. Cont. Sal. 475.) 

At leaſt by words tantamount, which ate ſutlicient ; as, if it ſays, 
i pay fo much expended by the pariſh, 1 Vent. 37. 

| | uf 
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If a woman have an huſband beyond ſea, it ought to o thew, that 
the huſband was abſent for the whole time. R. 2 Sal. 122. 

It muſt make an adjudication, that ſuch a one is the putative father, 
Semb. 1 Sid. 363. 

[And if it run“ whereas it hath appeared to us, Cc. without an 
expreſs adjudication, that the perſon charged is the putative father, it 
is void. Doug. 662.] 

[An order pes on oath of the mother (a married woman) only, 
is bad. Vide (A), ante.) 

[If the order ſtates, that the huſband had been abſent ſix years, 
and during his abſence A. had carnal knowledge of the wife, and 
therefore they adjudge him the putative father; it is bad, for that is 

not a ſufficient reaſon. Rex v. Brown, T. 2 G. 2. Str. 811.) 
| wo juſtices cannot acquit a man charged with being the father 
of a baſtard, tho? the ſeſſions may. Rex v. Jenkins, T. 9 G. 2. Sr. 
1050. B. R. E. 301. 

[If defendant is " Iiſcharged on appeal, he cannot be charged by a 
new order. Rex v. Tenant, M. 13 G. Str. 716. Ld. Raym. 1423 

And both the juſtices muſt make the examination, and adjudica- 
tion. R. 1 Sal. 122. 478. 

It muſt give relief weekly, as the ſtatute ſpeaks ; for ſo much per 
month, is bad. 1 Sid. 222. 

It muſt give a reaſonable relief; and therefore 4 per week, unleſs 
it be in part only, is bad. 1 Sid. 363. 

[An order to pay ſo much a week till the child is nine years old, 
if he ſo long live, is good. Rex v. Street, M. 1 G. 2. Str. 788.] 

The relief ought to continue only while the baſtard continues 
chargeable ; and therefore, zill the beffard be fourteen, is bad; for the 
father may maintain it. 1 Sid. 222. Per Twiſd. 1 Mod. 20. R. 
1 Fent. 48. K. 1 Sal. 121. 478.480. Qu. 1 Vent. 336. 

Or, ill the baſtard, by his labour, maintains himſelf. 1 Vent. 210. 

So, if an order be, to pay a ſum in groſs. 1 Vent. 336. unleſs it 
be for charges expended. 1 Sid. 326. Sal. 124. 

Or, for the maintenance of two baſtards; for one of them may 
die. P.3W.& M. 

Or, to pay the charge of the midwife ; unleſs it be ſatisfied by the | 
pariſh, 1 Vent. 210. 

Or, to give ſuch ſecurity, as the churchwardens. ſhall think fit 
1 Sid. 222, 

It muſt direct the ſecurity i in the disjunctive, viz. to perform their 
order, or appear at the next ſeſſions, and obey the order there. 2 Bul. 343. 

And if the putative father refuſe ſuch ſecurity, one of the two 
Juſtices or the ſeſſions, upon an original order made there, tho' not 
upon an appeal, may commit him. 2 Bul. 241. 343. 1 Sal. 122. 

The "ron father ought to be ſummoned before the order made. 
2 Mod. Ca. 4 

[lf the am father being — does not trend, the juſtice 
need not hear any evidence for him, and B. R. never allows excep- 
tions to ſuch order unleſs the party attends in perſon. Rex v. Neal, 
F. 8 G. 2. B. R. H. 112.) 

But an order may be, to pay ſo much weekly to the overſeers. R. 
Sal. 122. Ty 
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To a ſum in groſs for the charges of the midwife, or mainte- 

ee e expended by the pariſn. 1 Sid. 326. Sal. 124. R. 
2 Med. Ca. 4» | ; 5 

The ſeſſions, upon an appeal, may repeal or confirm the order of 
two juſtices. 1 "FAD 

Or, if it be not conformable to the authority given to juſtices of 

peace by the ſtatute, it may be quaſhed, being removed into B. R. 


by certiorari. I 
[Seſſions' order to maintain a baſtard, not ſetting forth that it was 


born in the county, ſhall be quaſhed, but the court will bind over de- 


fendant to appear at ſeſſions. Rex v. Green, P. 10 G. 2. B. R. H. 
364.3 | 


Cro. Car. 471. R.1 Sid. 150. | | | 

But it ſhall not be quaſhed till ſecurity given by the party to appear 
at the next ſeſſions of the peace, where the court may make an- 
other order upon him. K. Sal. 477, 478. 
| [Therefore defendant muſt appear in court, when an order of 
baſtardy is quaſhed. 1 l. Rep. 198. | 

[If an order to pay ſo much per week, by the quarter ſeſſions, is 
removed into B. R., and confirmed, and defendant does not pay, it 
is a contempt, and court will grant attachment. Rex v. Holland, M. 
9 G. B. R. H. 160.] EMS 5 1 | 

A perſon ſuſpected as the father of a baſtard, may be bound to good 
behaviour after, or before the birth, and before an order againſt him. 
Dalt. 29. 5 

By — . 7 Fac. 4. the juſtices of peace may commit the mother 
of a baſtard, which may be chargeable to the pariſh, to the houſe of 
correction for a year; and if ſhe offend again, then till ſhe find ſure- 
ties for her good behaviour. | | 

But ſhe ſhall not be committed for life, or if the baſtard is not a 
charge to the pariſh, nor for the ſecond offence, before conviction 
for the firſt, R. Cro. Car. 471. 2 Bul. 349. | 

By the ,. 14 Car. 2. 12. /. 19. if the mother, or putative father 


leave the baſtard upon the pariſh, the churchwardens and overſeers ' 


may ſeize his or her goods, and rents of lands, by order of two juſ- 
tices confirmed at the ſeſſions, and may ſell ſuch goods for the relief 
of the pariſh, | = | | 
An order, committing a woman to houſe of correction for not 
obeying order “to pay 8d. per week to maintain her baſtard as long 
« as chargeable to pariſh,” there to remain till ſhe gives ſurety to per- 
form, or elſe to appear, Wc. or be otherwiſe diſcharged by courſe of 
law, is good, tho' the woman is married ſince the child was born, 
but before the order to maintain it. Rex v. Taylor, P. 5 G. 3. 
3 B. M. 1679.) | 

[If a perſon be bound by a recognizance by one magiſtrate under 
6 G. 2. c. 31. to appear at the next ſeſſions and perform ſuch order as 
thall be made on him under the 18 Eliza. c. 3. reſpecting baſtards, 
the ſeſſions can make an order of baſtardy only on him, but cannot 
order him alſo to give ſecurity for the performance of that order. Rew 
v. Price, H. 35 G. Zo 6 . R. 147.4 | 


So, it may be quaſhed for part, and affirmed for the reſidue. R, . 


— * % 
— — — — 


PT APTEL. 
(A) Battel. 


(A 1.) Trial by it; when allowed 


RIAL by battel was allowcd by many of the Northern nations, 
Dug. Or. Fud. 65. 

And now, in an appeal of death, the defendant may join iſſue by 
combat. Vide Cro. El. 6g. Vide Appeal, (G 8.) 

And tho one of them pleads to the country, the other defendant 
may join iſſue by battel. R. Dy. 120. a. 

So, upon an accuſation in the court of chivalry, the defendant may 
join iſſue by battel. Dug. Or. Jud. 76. 2 Ruſh. 113, 114, Ce. 

After iſſue joined by battel, if . becomes impoſſible by the 
aQ of God, or en of the appellant, tha appellce ſhall be acquit- 
ted. 31. 15 

As, if the 3 became blind; * then he ſhall be diſcharg- 
ed from the battel. g'/r/?. 158, 159. 

But it is not a cauſe ſor refuſal of trial by battel after iſſue joined, 
and the champions allowed, and ſurety given for appearance at a 
day to which the court is acjuurned, that upon examination it ap- 
pears, the champions are hired. K. per J. 2 * 790. 


(A 2.) In a Writ of Right. 


In a writ of right, if the tenant wage battel upon the mere right, 
it muſt not be done by the demandant, or tenant in proper perſon ; 
for then judgment ſhould not be given if one be killed, for the writ 
abates; but it mult be by their champions. Dy. 301. b. Vide in 
Dreit, (C 5.) 

And the champion muſt be a free man. 

If the champion, after battel waged, be diſabled by blindneſs, Dc. 


he ſhall be diſcharged. 3 I». 158. 


(A 3.) Trial by the Grand Aſſiſe. 


[lf the m/e be joined upon the mere right, which muſt be tried 
by grand aſſiſe of 16 » defendant cannot plead any other 
plea (as a fine and non-claim) which is to be tried by a jury of 12; 
but (by conſent) the tenant may give the fine, Sc. and the demand- 
ant, that the parties to the fine had nothing in the premiſes, Oc. 
in evidence. Ty/en v. Clarke, P. 13 G. 3. 3 Will. 419.] 

If the m/e be joined in a writ of right, to be tried by the grand 
aſſiſe, the demandant muſt ſue out a writ to ſummon ſour knights to 
elect the grand aſſiſe. Vide Droit, (C 5.) 

The four knights appearing, g/adiis cincti, muſt return in a panel 
the names of 20 others, with themſelves; and thereupon a uenire 
acias (hall be awarded againſt the parties. 1 Leo. 303. 

The demandant and tenant ſhall be preſent with the ſour knights 
when they make their return, to make their challenges, if neceſſary ; 
for, after their return, no challenge lies to the poles. Bid. | 

At the day of return, the four knights, and twelve others of the 
panel ſhall be ſworn to try the iſſue. 1 Leo. 303. 

The four knights are ſworn to ſay, which = the better _ | 

15 an 
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and afterwards the other jurors are ſworn generally, as in other ac- 
tions. 3 Leo. 162. N 8 „ 
After iſſue joined, the champions find mainpernors for their ap- 
pearance at the day fixed. Dy. 301. * 
And then they muſt appear with bare heads, bare legs, and bare 
arms from the elbow, introduced by two knights. Did. 
At the place fixed for their appearance, the court fits upon a 
dench, with a bar for the ſerjeants. Bid. 
It the demandant does not appear, there {hall be final judgment 
againſt. him. Dy. 301. 6. Vide Droit, (C 6.) | 


(B) Duel. 


BUT a duel without authority of law, is puniſhable as homicide, if 
death enſues. | 


and bound to his good behaviour. 3 1/7. 157, 8. 
So, the challenge was puniſhable in the Star-chamber. 3 f. 
158. 5 
* And it will be a breach of the peace if it be made by word, meſ- 
ſage, or writing. 3 1. 158. | ; | 
So, if a ſheriff, juſtice of peace, conſtable, or other peace officer, 
ſee a duel, or affray, he ought to endeavour to part, and apprehend 
the parties, otherwiſe he ſhall be fined and impriſoned. Bid. 
So, if he prays aſſiſtance of any who are preſent, and they refuſe, 
they ſhall be find and impriſoned. D. | 
So, every by-ſtander, tho' he be not an officer, may endeavour to 


part them, and ſhall have a remedy, by action, if he be ſtruck or 
hurt in his endeavour. Bid. | 


ſtander ought to endeavour the apprehending of the offender, other- 
wiſc he ſhall be fined and impriſoned. 15:7. 


BAT ELL TT. 


(A) Battery ; what ſhall be. 
| A BATTERY may be upon the perſon of a man, by ſtriking him 


with an hand, or ſome inſtrument. 
A fortiori if he wounds him. . | 


Pp if a man thruſt or puſh another in anger. Per Holt, Mod. 
. 149. | | 


Or, hold him by his arm. 
Or, ſpit in his face. R. Mod. Ca. 172. 


So, if he ſtrike a horſe upon which the party rode, whereby he is 
thrown. 1 Mod. 24. R. Jon. 244. | 


Ca. 149. 


Treſpaſs and aſſault will lie, for originally throwing a ſquib, . 
| after 


So, if death do not enſue, the engagement was puniſhed by cen- 
ſure in the Star-chamber, and the party ſhall be fined and impriſoned, 


If any be killed, or thrown down as dead in ſuch affray, every by- 


If in aſtruggle for the way, or other conteſt, he touch him. Mod. 


— * n —— 
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after having been thrown about by other perſons in ſelf-defence, at 
laſt put out the plaintiff's eye. Scott v. Shepherd, C. P. 13 G. 3. 
3 Wilf. 403. 2 BI. 892.) 

If a man ſtrike a feme-covert, the huſband and wife may maintain 
treſpaſs for this battery. 


So, the huſband alone, for a battery, per quod conſortium uxoris ami. 


fit. 2 Rol. 556. J. 40. 

Or, for a menace and battery of the wife, per quod negotia ſua in- 
feta remancbant. R. 2 Rol. 556. l. 45. 

But it is not a battery, if a man deliver a ſalpœna to another. R. 
2 Rol. 546. J. 11. 

If he comes in aid of an oſſicer, who has a warrant againſt A., 
and Jays his hand upon A., and ſays to the officer, This is the man. 
R. 2 Rol. 546. J. 7. 

So, a battery is excuſed by inevitable neceſſity: as, if a ſoldier, in 
muſter, diſcharge his gun, and another go croſs, whereby he inevi- 
tably, and againſt his will, hurts him. 2 Rol. 548. G. Hob. 134. R. 
Me. 864. 

Otherwiſe, if it does not appear to be inevitable, and without any 
neglect in the party. R. 2 Kol. 548. G. Hob. 134. R. Mo. 864, 

So, a battery may be juſtified in his own defence. 

Or, for defence of his wife, ſervant, or maſter. 2 Rol. 546. D. 

And that upon the firſt aſſault, before a ſtroke given. 2 Rl. 547 
. 37. 

If he cannot otherwiſe eſcape; for he ought to go as tar from him 
as he can. 2 Rol. 547. . 35. 

- Or, for defence = his goods: as, if a man will take my money. 
2 Rol. 549. J. 7.1 


Or, beaſts which are diſtrained damage-feaſant. 1 Rol. 549. 1. 12. 


Or, for defence of his poſſeſſion : as, 1f another enter his houſe. 
R. 2 Rol. 548. J. 25. 43. 
Or, for correction of his fon. 2 Rol. 546. 
So, if a man reſiſt a parker. R. upon the /f. 21 Ed. 1. de Male. 
in Parcis. 2 Rol. 5 48. J. 32. 
Otherwiſe, if he does not reſiſt. R. 2 Rol. 548. J. zo. 
So, it is a juſtification of a battery, if any apprehend a criminal to 
bring him to juſtice. 2 Rel. 546. J. 30. 
Or, if a man hold * to reſtrain him from miſchief. R. 
2 Rol. 546. J. 40. 
But a man cannot wal a battery, for diſturbance in building a 
booth. 2 Rol. 548. J. 4 
Nor, a 9 with — in defence of his poſſeſſion. 2 Nol. 


548. J. 35. 


Nor, a battery by throwing ſtones molliter Mint a treſpaſſer. R. 


2 Rol. 548. J. 45. 
(B) What ſhall be a Mayhem. 


BU if a man wound another, per quod redditur inutilis ad Pugras- 
dum, it ſhall be a mayhem. Co. L. 126. b. 288. a. 
As, if he cut off his land or leg. H. P. C. 133. Co. Ent. 52. c. 
Co. L. 288. a. : 


Or, if he break his ley. 2 . 313. Hard. 408. if 
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If he cut the veins and finews, whereby the party loſes the uſe of 
his fingers. 1 Leo. 318. Co. Ent. 52. a. 
Or, cut off his thumb or any of his fingers, 1 Lo. 1 139- SL. 


288. 4 - 
Or, "ſtrike off his arm. Jbid. | 
Or, if he does any thing whereby he loſes the uſe of any ſuch 
ber. Did. 
305 if virilia alteria abſcindit, aut caſtravit. 3 Infl. 63. 11 8. 
So, if he beat out his teeth. H. P. C. 133. Dub. 2 R. 3. 13.6. 
Co. L. 288. a. 
175 he cut him acroſs the noſe, whereby he loſes his ſmelling. Dub. 


2 K. 3. 13. 6. 


So, if he put out his eye. Co. L. 288. a. 

If he break his ſkull. Bid. 

But cutting off an ear is no mayhem. H. 133. 

Mayhem is juſtified in defence of his life. 2 Rol. 547. J. 40. 
Or member. Co. Ent. 5 2. 


(C) What only an Aſſault 


I a man ſtrike at another, and do not touch him, it is no battery, 
but it will be an aſſault. 2 Rol. 545. J. 45. b 
So, if he lift up his weapon to ſtrike, but does not. R. 1 Vent. 

256. D. 1 Sal. 79. 

If he throws ſtones, water, or other liquor upon him, " Reg. 
108. ö. 

80, if he ſurround his houſe with intent to beat him. 

If he uſe menacing words to him in his preſence, whereby he dares 
not ſtay in the town. 2 Kol. 545. J. 41. 

As, if he threatens that he will cut off his arm, &c.; for a threat 
ſeems to amount to an aſſault. 2 Rol. 545. J. 20-40, 

Or, hold him by his arm. 2 Kol. 5 45. J. 23. 

Or, deliver a /ubp&na to him. 2 Rol. 545. J. 47. 

But it is no aſſault, if a man ſpeak menacing or provoking words 
againlt another in his abſence. | 

Or, ſtrike at him at ſuch a diſtance that he cannot touch TIO or 
put him in fear. 

Or, in order to reſtrain him from a miſchief to himſelf : 28, to hold 
one by his arm, who would ſtop his water, throw down his booth, &c. 
2 Rel. 547. J. 13. 15. 

Or, from miſchief to another : as, him that excites a dog againſt 
another. 2 Rol. 546. J. 41. | 

A man in a paſſion, &c, 2 Rol. 546. J. 27. 

So, if he aſſault another for decency : as, if a 3 FEE 
an hat from a man's head in a church. R. 1 Sand. 1 

If the plaintiff declares for an aſſault and battery, 7 may recover 
for his aſſault only, tho the declaration cannot be ſingle for the aſ- 


ſault. Kir. 38. a. 


(D) Or a Threat, Oc. 


CO, treſpaſs lies, if a man threaten another with his life and meme 
bers, ita quod ad propria venire non audet, Reg. 104. ß. 2 Rol. 
41. | | | | Or, 


n 5 AT TIA 
Or, threaten to pull down his houſe, quou/que finem fectrit. Reg, 
2 Or, if he ſays, that he will cut off his arm, Sc. 2 Rell 545, 
” 25. FE CE IEA 93 
That if he call him traitor, he will defend himſelf upon his body, 
and kill rather than he will be killed. 2 Rol. 545. J. 27. 
Or, will defend himſelf during the life of one of them. 2 Ro. 


545+ J 30. | OR 
So, if he ſays, that if he come out of the church, Cc. and ſpeak 


ſo, he will beat him, Cc. 2 Rel. 545. J. 37. 


80, if he threaten a battery, unleſs he ceaſe a ſuit againſt him, 


2 Rol. 545. J. 35. : 
So, if he attempt per inſidias ad interficiendum, vel mayhemandum, 
Reg. 102. a, | | : | 
But it is no threat to ſay, that he will defend himſelf during the 


life of one of them, according to law. 2 Kol. 547. I. 20. 
So, a threat is not a tre ſpaſs, if no inconvenience enſues. 


(E) Remedy. 
(E 1.) By Action. 


FOR a threat, aſſault, battery, or mayhem, the party ſhall have 2 
remedy by action of treſpaſs, quare minas impoſuit ita quod, &c. 
Lut. 1428. | | 
Duare in ipſum inſultum fecit & ipſum verberavit, &c. F. N. B. 
86. J. 


And ſuch is the form, tho? he does not wound him. F. N. 3. 
86. K. 
Quare in ipſum inſultum fecit, verberavit, vulneravit, & impriſenavit, 
&c. F. N. B. 86. K. | 

Quare cepit, impriſonavit, & in priſona quouſque finem, & c. ſeciſet 
detinuit. F. M. B. 86. K. | | ot: 

As to the declaration in treſpaſs, for battery, c. and the pleas to it, 
vide in Pleader, (3 M 3, &c. 11, Sc. 15, Oc.) 


(E 2.) By Indictment. 


50, mayhem is the greateſt offence under felony. Co. L. 127. 4. 

So, for a mayhem a man be indiCted, fined, and ranſomed. Co. I. 
127. 4. 6. 3 Inſt. 63. | 

Tho? the mayhem be done by himſelf, Co. L. 127.6. 


Tho' the perſon be his villein, who cannot maintain an act ion for 


— 


it againſt his lord. Co. L. 127. a. | 
So, an indictment lies for an aſſault, battery, or impriſonment of a 


| ſubjea. 


(E 3.) When the Damages ſhall be increaſed for a Mayhem. 


[Tt is diſcretionary in the court whether to increaſe the damages or 
not; and they will take into conſideration the provocation given by 


the plaintiff, Brown v. Seymour, H. 16 C. 2. Will. 5.] 
If the declaration mention a mayhem, the court upon view of the 
mayhem may increaſe the damages given by the jury. 1 Rel. $7% 


Tho' 


J. 10. 15. K. 1 Leo. 139. 


r 
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Tho' the particular part in which the mayhem was be not fpzci- 


| fled. R. Hard. 408. | | 


So, in battery, where the manner of the battery is deſcribed, the 
court upon view may increaſe the damages. Per Hale, Hard. 408. 
So, the court may increaſe damages, upon view and examination 
of witneſſes, where the declaration is general quod mayhemavit, with- 
out making any deſcription of the mayhem, if the judge of aſſiſe 
certify the particulars of the mayhem, or be in court, and affirm 
that the particulars now proved, were given in evidence at the trial. 
1 Sid. 108, | | | 
[On view of party who had almoſt loſt his ſight, and examination 
of a ſurgeon, damages increaſed from 11/. to 5o/. Barnes, 153. 
But where the declaration does not mention a mayhem, nor de- 
ſcribe the manner of the battery, the court cannot increaſe the da- 


mages upon view. Hard. 408. : 
So, if the mayhem was not the act of the defendant directly, but by 


an horſe, after the plaintiff was thrown down by the defendant. R, 
Sid. 433. | 


Or, by a gun, which the defendant let off, and which maimed the 


plaintiff againſt his will. R. 1 Sid. 18. | | 
So, if the declaration be general, quod maihemavit, without deſerib- 
ing how, and the judge does not certify it. 1 Sid. 108. 


(E 4.) By Appeal. 


So, he may proſecute his appeale of mayhem. Han. Ent, 270. 


Co. Ent. 50. c. | | 
And the writ of appeal and indictment ſhall ſay, quod felonice may- 


hemavit, 3 Inſt. 63. 118. 
To an appeal of mayhem, the defendant may plead Not guilty, - 


Han. 271. ; 
So, if he did it /e defendendo, he may plead in bar, /en aſſult demeſne. 
an. 271. 277. Co. Ent. 5 2. | 
And he mult plead it, for he cannot give it in evidence upon Not 


guilty. 2 Inſt. 316. 


So, the defendant may plead a releaſe of the mayhem, 
Or, of all actions perſonal ; for the damages only are recovered in 


ſuch appeal. Liz. ſ. 502. 
So, the defendant may plead 20 J. or other ſum given in ſatisfac- 


tion. Han. 274. | | | 
A recovery in treſpaſs for the ſame mayhem, Co. Ent. 50, 6, 
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BIENS. 
(A) Goods and Chattels. 


(A 1.) Real. 


OODS. and chattels are real or perſonal. Cs. L. 118. b. 
Chattels real are ſuch as concern a real eſtate ;' as, a term for 
years. Co. L. 118.6, ; 
The guardianſhip of a ward. OF. Ex,. 74. | 
Whether it belong to one by tenure, or by aſſignment of him of 
whom the lands are holden. Bid. 8 
A villeia in groſs for a term of years. Off. Ex,. 75. 
The intereſt of a tenant by ſtatute ſtaple, merchant, or elegt. 
- Co, L. 118.6. 
The grant of the next avoidance. Off. Exr. 76. 


The year, day, and waſte, where any one is attainted of felony. 
OF. Exr. 76. | 


(A 2.) Perſonal. 


Chattels perſonal are cattle, houſchold ſtuff, c. Co. L. 118.6. 
OF. Exr. 79. 81. 
All fowls tame or reclaimed, Of. Ex”. 81. 
So, deer, conies, &c. tame. Did. : 
So, fiſh in a trunk, &c. Co. L. 8.a. Off. Ex". 81. 
So, tithes ſevered from the nine parts. Off Exr. 85, 86. 
6, 8 ſold or ſevered upon a ſale and emblements. Vide pal. 
I, 2.—H). SF Mare | | 
a But the inheritance, or ſreeho'd of lands or tenements, is not com- 
prehended under goods and chattels. Co. L. 118. 6. 
| Yet, inheritances in the plantations are chattels for payment of 
debts. R. 2 Vent. 358. Vide in Aſſets (C). 
3 LA grant 


BIE NS. | _ 


A grant from the king of 1000 J. per ann. out of the four and 
an half per cent. Barbadoes. duty, with collateral ſecurity for pay- 
ment out of other revenue, is a mere perſonal annuity, having no re- 
lation to lands or tenements, nor partaking of the nature of a rent, 
but is deſcendable to heirs, E. Stafford v. Bulkeley, H. 1750, 2 Ve- 


ey 1704] | 
(B) What go to the Heir. | 
(3900s and chattels annexed to the freehold go to the heir, 


and not to the executor or adminiſtrator : as, the glaſs in a 
window; the doors and locks of an houſe. Of. Ex*, 86. 21 H. 7. 
26. ö. 4 Co. 63. b. ; | | 

So, the pales, poſts, and rails for an incloſure. -12 H. 7, 26. b. 

So, furnaces, coppers, &c. fixed to the freehold. R. 21 H. 7. 
26. b. R. 20 H. 7.13.6. unleſs they are ſevered in the lifetime of 
the teſtator: Semb. 1 Sal. 368. Vide in Execution, (C 4.) in Waſte, 
D 2. | | be T0 
: 5 WM fixed to an houſe. 4 Co. 64. a. | 

So, pictures, glaſſes, Cc. fixed inſtead of wainſcot. 2 Per. 508. 

So, millſtones, Cc. fixed to a mill. | 

[A cyder-mill is perſonal eſtate ; and goes to the executor. 3 At: 
14. Salt pans go to the heir. Lawton v. Salmon, B. R. E. 22 Geo. 3. 
1 H. Bl. 259. 1. d.] 555 . | 

So, a term of years to attend the inheritance does not go to the 
executor, but to the heir. R. 2 Ca. Ch. 156. 160. 

So, deer in a park, conies in a warren, and doves in a dove. 
houſe, go with the inheritance to the heir. Co. L. 8. a. 1 Rel. 916. 
J. 50, | | | | 
bo, fiſh in a pond, or piſcary. Co. L. 8. a: R. Ow. 20. 1 Rel, 
916. J. 45. | | x | | 

So, apples and other fruits growing at the death of the anceſtor, 
Of. Ex,. 84. | 

So, roots, Sc. within the ſoil. Off. Ex”. 89. | 
So, acoat-armour, pennons, tombſtone, and monuments in a church, 
in honour of the anceſtor. Co. L. 18.b. | 
So, charters, deeds, and other evidences of lands, with the cheſts 
in which they are preſerved. Vide in Charters. | | 

So, by cuſtom goods and chattels may go as heir-looms with the 
houſe to the heir. Co. L. 185. ö. 18. 6. | | 
ny ſuch Heir- lame cannot be deviſed to defeat the heir. Co, L. 
185, b. | 

As, the antient jewels of the crown. Co. L. 18. 5. Tp 

The belt bed, table, pot, pan, cart, or other dead chattel, move- 
able. Co. L. 18. b. | | 

An antient horn, where the tenure of the land is by cornage. 
1 Fer. 273. c a | | 

A caroome, or licence by the mayor, to have a cart in Londen. 
Sem. 2 Ver. 83. ; | X a 
1 goods to the wife as paraphernalia. Vide in Baron and Feme, 


lf a copyhold is burnt down, and money collected for rebuilding 
n, lodged in the hands of guardian of tenant in tail, who dies under 
: K - | | age, 


132 ' Biunus 
age, the money ſhall go to the heir, both becauſe of the entail, and 
| becauſe it was copyhold ; but allowance ſhall be made to his perſonal 


repreſentative for the amount of intereſt of the ſum loſt, for ſo long 
as the infant lived. Rock v. Warth, P. 1750, 1 Veſey, 460.] 


(C) What go to the Executor or Adminiſtrator, 


BU generally all goods and chattels, real and perſonal, go to the 
executor or adminiſtrator. Co. L. 388. 4. Vide ante, (A 1, 2.) 

— Aſſets (C). 
| (Hangings, tapeſtry, and iron backs to chimnies, belong to the ex 
ecutor. Harvey v. Harvey, M. 14 G. 2. Str. 1141. ] 
[If an executor in truſt for an infant changes an eſtate for years 
into an eſtate for lives, and the infant dies inteſtate, the leaſe ſhall 
go to his adminiſtrator, not his heir. Witter v. Witter, H. 1739, 

3P. V. 99. ] 
[The rents of an eſtate deſcended, belonged to poſthumous ſon 
only from his birth. Baſſet v. Baſſet, M. 1744, 3 Athyns, 203.] 

Ilf a debt is owing to A., and in ſatisfaction of it his debtor grants 
him an annuity on lands for his own life, and redeemable ; this an- 
nuity is part of A.'s perſonal eſtate. Longuet v. Scazven, H. 1749, 
1 Veſey, 402.] 


So, ſtatutes, recognizances, obligations, and other ſecurities for 


money. Vide Off. Exr: go. | 
So, a captive or priſoner taken in war. Vide Of. Ex”. 79, 80. 
So, all chattels of a corporation ſole, as a biſhop, parſon, &c. go 


to his executor ot adminiſtrator, and not to his ſucceſſor. R. 4 Ce. 


65. a. 1 Kol. 515. L. 


Chattels in action, as well as in poſſeſſion. 4 Co. 65. a. 


Whether ſuch corporation ſole be created by charter or preſcrip- 


tion. 4 Co. 56. a. 

So, if the chattel be granted to him and his ſucceſſors : as, if a term 
for years be granted to a biſhop and his ſucceſſors; his executors or 
adminiſtr.tor ſhall have it. 1 K.. 515. J. 5. Co. Lit. 9. 4. 46.6. 
388. 4. | | 15 


If an obligation or other ſpecialty be made to him and his ſue- 


„ 


ceſſors. Dy. 48. a. . 

But chatte!s given to a corporation aggregate, as to a mayor and 
commonalty, dean and chapter, c. go in ſucceſſion. R. 4 Co. 65. a. 
Vide in Franchiſes, (F 16.) | WS, 

So, by cuſtom a corporation ſole may take goods and chattels in 
ſucceſſion ; as the chamberlain of London. R. 4 Co. 65. 

So, if the preſident of the college of phyſicians recover in debt for 
practiſing without licence, his ſucceſſor ſhall have a ſcire facias upon 
e.. 5 

So, if a manor to which an advowſon is appendant, be held of the 
king, and after avoidance the tenant dies; the king ſhall preſent by 
his prerogative, and not the executor or adminiſtrator of the tenant. 
Co. L. 388. a. 

So, if the biſhop dies after avoidance. Co. L. 388, a. 


(D) Property of Goods, how veſted, 
| | (D 1.) By Succeſſion. . : 
HE property of goods and chattels, which go to the executor 
T or adminiſtrator, immediately upon the death of the teſtator, 
veſts in them. Vide in Adminiſtration, (B 10.) 
So, the property of goods, which go to the wife as her parapherna- 


lia. Vide in Baron and Feme, (VF 3.) b> 
So, the property of goods which go to the heir, 


| (D 2.) By Grant, | 


So, if a man grant all his goods, the property veſts in the grantee. | 
And the grant may be made without deed. Perk, Grant, ſeF. g7. | 
If he grant omnia bona & catalla ſua, all his goods and chattels, real 
and perſonal, paſs. 2 Rol. 58. J. 17. | | 
S3io, if he grant bona ſua, without ſaying omnia. 2 Rol. 58. J. 17. 
And by ſuch grant of all his goods and chattels, a term for years, 
which he has in right of his wife, paſſes. R. 2 Rol. 58. J. 19. 2 
So, goods which he has as executor. R. 2 Rol. 58. J. 21. 4 Leo. 
22. R. 1 Leo. 263. e | | 
o, an intereſſe termini, tho? he adds bona in cuftodid ſud, R. 2 Cro. 
60. or omnia tunc bona ſua. R. 3 Leo. 153. = ; 
So, if he grant omma bona & catalla ſua, and deliver ſeiſin of goods, 
which his wife had as executrix or adminiſtratrix, the goods which 
his wife had, paſs. Semb. 2 Kol. 58. Il. 25. | Se Fad 
So, by ſuch grant, a term which he had by an extent upon a 
ſtatute-merchant, paſſes, 2 Rol. 58. J. 32. * 
So, a bond and ſtatute, via. the parchment and paper, paſs. 2 Rel. 
58. J. 10. Vide. A ſignment, (C 1.) | 
So, by a grant of all his goods and chattels, moveable and immoveable, 
within ſuch a park, a leaſe for years, of pannage in the ſame park, 
paſſes. 3 Leo. 19. | | 
So, by a grant of all his goods and chattels being in ſuch an houſe, 
1 for years of the houſe, as well as the goods in it, paſſes. 
3 Leo. 19. | 
2 by a grant of all goods and chattels, trees growing do not paſs. 
2 Kol. 5 8. J. 5. | 
Nor, 8 which concern the land. 2 Rol. 58. J. 12. 
Nor, the cheſt in which the charters are preſerved. 2 Rol. 58. 
J. 15. | | 5 
[A parol gift without ſome act of delivery, will not alter the pro- 
perty, and ſuch act is neceſſary to eſtabliſh a donatio cauſa mortis. 


K. Smith v. Smith, M. 7 G. 2. Str. 955-] 
By Deviſe. 
Vide Demiſe. 
Fc | | By Pledge. | 
When the property of goods veſts by pledge, &c. vide in Mert. 
wee (4). 


K 3 ; D z.) 
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(D 3.) By Sale. 
5 if a man ſells his goods to another, the property reſts in the 
vendee. | | 
[They may afterwards re-veſt in the vendor, if the contract is re. 
fcinded by the conſent of both parties, and before the right of other 
| perſons are concerned. Salle v. Field, B. R. E. 33 Geo. 3. 5 T. R. 
211. Smith v. Field, B. R. M. 34 Geo. 3. 5 T. R. 402.) 
[But the conſent of one of the parties only is ſufficient to reſcind 
the contract. id.] | | 
Tho' he ſuffers them to be in poſſeſſion of the vendor. Pert. 
Grant, ſect. 92. 2 | 
LA bill of fale aſſigns the property of a ſhip. Walker v. Prefavick, 
T. 1755, 2 Veſey, 622.] | | 
[Sale of goods in a ſhop, tho' not in London, where there is no 
ſuſpicion of fraud in the buyer, ſhall change the property. Sem, 
per Hardwicke C. J. Harris v. Shaw, M. 10 G. 2. B. R. H. 349.) 
So, if he ſell in market overt, goods in which he has no property, 
without covin, the property veſts in the vendee. Vide in Market (E). 
If A, a merchant abroad, ſends goods to B, a merchant in Lon- 
don, for B.'s uſe, and draw on him; and if B. receive the goods 
and do not pay the bills, but die inſolvent, A. has no lien on the 
goods. 3 P. V. 185.] | 
Tho' the owner be an infant, feme-covert, beyond ſea, Cc. 2 Inſt. 
3 ii ; | 
But this does not extend to goods of the king, 2 Jul. 713. 
Nor, to a gift in a market; for it muſt be a ſale upon a valuable 


conſideration. 2 1. 713. | 
Nor, to a ſale by covin; as, if the vendee knew the goods to be 


; another's. 2 Int. 713. 

Or, if the ſale be in a back- room, warehouſe, &c. 2 Inft. 713. 

Or, in an improper place; as, plate in a ſcrivener's ſhop.. 2 I,. 
713. K. 5 Co. 83.6. | 

If the contract was commenced out of the market. 2 nf. 713. 

Or, made in the night before the riſing, or after the ſetting of the 
ſun. 2 Inft. 714. | 
If the vendee knew the vendor to be an infant, feme-covert, &c. 
who have no authority to ſell. 2 Inf. 713. | 

So, it does not extend to a ſale to a man of his own goods. 2 Inf, 
713. Doct. & Stud. 40. b. | 

So, if A. fell bis goods, which are afterwards taken in execution, 
and ſold by the ſheriff, and afterwards A. redeems them; he has a 
new property, which goes to his executor, and not to the vendee. 


R. 4 Mad. 52. | 


(E) When the Property is not veſted. 


BU if a man take the goods of another by wrong, that does not 
alter the property. | 
As, if thieves ſteal goods, the property is not veſted in them. 
So, if pirates take goods. Grot. de J. B. er P. J. 3. c. 9. J. 16. 
R. 1 Rol. 28 5. 
goods 


And tho' the king grant bona piratarum to the admiral, and : 
| taken 


taken piratice are bronght to England, the owner may take them'; for 
the grant extends only to the proper goods of the pirates. R. 1 Ref. 
285. 3 Bul. 28. 148. Vide Admiralty, (D=E 3.) 8 
So, if a pirate ſell goods, taken piratice, to A., the owner may take 
them. 3 Bul. 29. | | | 
8o, tho' the wrong-doer ſell the goods to the owner himſelf. De#. 
tf Stud. 90. | EE et: 
Or, dic in poſſeſſion; for a deſcent does not toll a right to goods. 
Co. . 249.4. | , | : 
HA. agrees to ſell goods to B. who pays a certain ſum as earneft ; 
| the goods are packed in clothes furniſhed by B., and depoſited in a 
building belonging to A. till B. ſhall ſend for them; but A. at the 
ſame time declares that they ſhall not be carried away till he is paid. 
This is no delivery to B., and veſts no property in the goods in Rim. 
- Goodall v. Skelton, C. P. T. 34 Ges. 3. 2 l F. SEE Pit, 
[A. agreed to buy ſome articles of plate of B., who was to get A.'s 
arms engraved on them, and to pay for the engraving z it was holden, 
that a delivery to the engraver for that purpoſe was not a delivery to 
A., ſo as to defeat B.'s right of ſtopping the goods in tranſitu, the 
price of the goods not being paid by 4. Owenſon v. Morſe, B. R. 
M. 37 Ges. 3. 7 T. R. 64.] | NF 


(r) What Things are Nulſks in Bonis. 


Feræ Nature. 


JN things which are fer nature, none can have an abſolute TR | 


perty : as, in deer, conies. R. 7 Co. 17. b. | | 
Nor, in hawks, doves, herons, pheaſants, partridges, or other fowls, 
which are at large, and not reclaimed. 10 H. 7. 6. 30. 
Nor, in fiſh at large in the water, | 
Nor, in ſwans not marked, and at large. 7 Co. 16. | 
But all ſwans are royal fowls, and may be ſeiſed to the uſe of the 
king. 7 Co. 16. a. | C74 
| Yet, a man may have a qualifis! or poſſeſſory property in them: 
as, if deer, &'c. are tame. 7 Co. 17. 6. 5 
If hawks, Sc. are reclaimed. | 
So, if pheaſants, partridges, or other fowls are tame. 
If a ſwan be tame, viz, kept in his private moat or pond, tho' it 
be not marked. 7 Co. 16. 5. | i 
Or, if it be kept in waters within his manor. 7 Co. 16. 3. 
So, if it be lawfully marked, tho' it be at large. 7 Co. 17. a. : 
So, a man may preſcribe for a game of wild ſwans, not marked in 
ſuch a creek. R. 7 Co. 18. a. | 
So, doves in a dovecote. | 
Young herons, &. in their neſts. 7 Co. 17. b. 
Fiſh-in a trunk, Cc. 
uo - ſuch things tame or incloſed, felony may be committed. 
7 Co. 18. a, | 5 
Or, treſpaſs lies, quare damas, accipitres, &c. ſuos cepit, if he ſhe ws 
them to be — 7 Co. 17. b. d in Pliader, (3 M9.) 


But if deer, fowls, Oc. tame or reclaimed, attain their natural 


we _ have no inclination to return, the property ſhall be Joſt. 
. 17. 0 "Y | 
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80, if the poſſeſſion be ratione privilegii only, he has no property 


in 00 : as, if deer are in a park, conies in a warren, Sc. 7 Co. 
17. 6. | he | | 
And if they go out of the foreſt, park, c. the foreſter cannot 
enter another's ſoil to re-take them, Kel. 30. Manw. 106. 

© So, a man may have a property in a dog. 7 Co. 18. 4. R. 
12H.8. 4, 5. 


And there are four dogs, of which the law takes notice, viz. a 


maſtiff, an hound, which comprehends greyhound, blood-hound, Cc. 
a ſpaniel, and a tumbler. 7 Co. 18. a. D. Cro. El. 125. 
And zrover or treſpaſs lies for them. R. 1 Rol. 5. I. 30. Or. 94. 
Heb. 283. Cont. 3 Leo. 219. Adm, 2 Cro. 44. 463. 
And a defendant may juſtify an aſſault in the defence of his dog. 
D. Cro. El. 125. Ow. 94. Vide in Pleader, (3M 15.) 
And delivery of a dog will be a good conſideration for an aſſumpſit, 
R. Cro. El. 125. Ow. 93. 
So, a man may have a property in monkies, parrots, &c. ; for they 


are merchandiſe and valuable. 


(G) Emblements. 
| (G 1.) What are, 


Z Milements upon the land. at the death of the tenant, are 
chattels, and go to the executor or adminiſtrator. Vide ante, 
A 2.) | 

And therefore, if a man ſow his land and dic; the corn growing 

goes to his executor or adminiſtrator. Co. L. 5 5. B. | 
80, if he ſet roots. Co. L. 55.6. | 


If he plant hops from old roots; for he annually manures the land, 


Ge Me Con Lear 416: - 

If he ſow hemp, flax, or other thing of an annual profit. Co. L. 
$6.6. 1 Kol. 728. J. 1. 

But things which give no annual profit, are not comprehended 
under emblements : as, if he ſow the land with acorns, Co. L. 55.6. 
1 Rol. 728. J. 5. 

Or, plant oak, elm, aſh, or other trees. Co. L. 5 5. b. 
So, „things which proceed annually of themſelves, without the 
labour of men, are not emblements : as, graſs. 

Tho' improved by the labour or induſtry of the leſſee. 1 Rel. 
728. J. 10. 8 5 


(G 2.) Who ſhall hare them. 


If tenant in fee, or in tail, die after ſowing of the corn, and be- 


fore ſeverance, his executor or adminiſtrator generally ſhall have 
the emblements. 10 Ed. 4.1.6. 21 H. 6. 30.a. 37 H. 6. 35. 6b. 
90, by the /. Mert. 20 H. 3. 2. tenant in dower. 
So, every one who has an uncertain eſtate or intereſt, if his 
eſtate determines by the act of God before ſeverance of the corn, 
ſhall have the emblements, or they go to his executor or adminiſtrator; 
as, if tenant for life ſow the land, and die before ſeverance. Co. L. 


55.65. | ' 
Or, tenant pur auter vie, and cęſtuy que vie dies. Co. L. 55. b. 


, 
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Or, tenant for years, if he ſo long live; or, the leſſee of tenant for 
life. Co. L. 55-5. 1 Rol. 727. J. 11. 15. ' 

Or, if a leflee at will die. Co. L. 55. 5. [Eaton v. Southby, C. P. 
T. 10 œ 11 Geo. 2. Willes, 131. 7 Mod. 8wo. edit. 25 1. S. C. IJ 

So, if a tenant by ſtatute-merchant, &c, ſow, and be ſatisfied by 
the caſual profit before ſeverance. Co. L. 55.b. * 

So, if a joint-tenant agree, that his companion ſhall occupy, and 
ſow all the land, who ſows, and dies before ſeverance, his executor 
ſhall have them. R. Ow.. 102. | HP: | 25 

So, if his eſtate determines by the act of another: as, if leſſee at 
will ſow the land, and before ſeverance the leſſor determines his will, 
Lit. ſe. 68. [Eaton v. Southby, Willes, 131.] 1 4 

So, if a man ſeiſed in right of his wife ſow, and die before ſever- 
ance, his executor ſhall have the emblements. Co. L. 55. b. I 

So, if the wife die before ſeyerance, the huſband ſhall have them. 
Co Lo X Go # 1 | : 

So, 155 man die, his wife privement enſeint, and the daughter enter 
and ſow, and then a ſon is born; the daughter ſhall have them, Co. 
L. 55.6. 1 Rol. 727. J. 20. | hc | 

The ff. of Mert. 20 H. 3. 2. which gives the emblements to tenant 
in dower, was only in affirmance of the common law. 2 If. 81. 
T. 4 H. 3. Fitz. Demiſe, 26. 7 on 

But by ſome, it was by the equity of the ,. of Mert. that tenant 


in fee, in tail, by the curteſy, for life, at will, or the like uncertain 


intereſt, ſhall be allowed emblements. Per Priſot, 37 H. 6. 7. a. Per 


Forteſcue & Danby, 37 H. 6. 35. b. Per Tel. but two J. cont, 21 H. 6, 
30. 4. 10 E. 4. 1. ö. 3 | | 


But where a man has a certain intereſt, and knows the determina- 
tion of his intereſt, he ſhall not have the emblements at the end of 
his term; as, if leſſce for years ſow his land, and before the corn 
ſevered his term ends; the le ſſor, or he in reverſion, ſhall have the 
corn. Lit. ſect. 68. | | | 

So, if huſband and wife are joint-tenants for life, and. the huſband 
ſows, and dies before ſeverance, the wife ſurviving ſhall have it, and 
not the executcr of the huſband. Co. L. 55.6." Semb. 8 Aff. 21. 
Per five J. four cont. Dy. 316. a. and there, by an award, the wife had 
three parts, and the executor the fourth for his ſeed. Per Wray, 
ſaid to be adjudged, but Poph. dub. Cro. El. 61. Dub. Ney, 149. 
Dy. 316. in marg. Vide 1 Rel. 727. J. 10. Dub. and the wife had 
one moiety, and the executor the other moiety. 2 Ver. 322. 
So, where one joint-tenant ſows, and dies, the ſurvivor ſhall have 
it. Per Poph. 102. Acc. 2 Ver. 323. 4 Ns 
So, if a man deviſe land to A., he ſhall have the emblements, R. 
fer three F, Win. 51. ok a 

So, if a deviſe be to A. for life, remainder to B., and before ſever- 
ance A. dies: B. ſhall have them. Per two J. Clench cont. Cro. El. 
61. Said to be adjudged, Win. 5 1. Godb. 159. | 
o, if a deviſe be to A. for life, who dies before ſeverance, he 
2 7 reverſion ſhall have them. Per two J. Clench cont. Gro, 

So, tho* the demiſe was made before ſowing, and the deviſor af- 
terwards ſow, and die before ſeverance, the deviſee ſhall have them, 
and not the executor, Said to be adjudged, Vin. 52, 9 
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'So, if a determines his eftate by his own act, he ſhall not have 
the emblements ; for they go with the land: as, if leſſee at will ſow, 
and afterwards determine his will before feverance. Ca. L. 55.4, 
5 Co. 116. Cro. El. 461. | 
If a leſſee durante viduitate ſow, and afterwards take huſbang. 
C. IL. 55. 6. K. 5 Co. 116. Cro. El. 460. 
If a leſſee ſurrender. 1 Rol. 726. J. 40. ä 
So, if the eſtate determines by forfeiture, condition broken, c. for 
it is the act of the leſſee, Co. L. 55.6. 1 Rol. 726. J. 33. 36. 
| As, if the lord enter upon a eopyholder for not doing of ſervices; 
he ſhall have the eurblements tempore ſeiſine, Bro. Emblements, 4, 
4 Ca. 21.6. | 
So, if a man enter by title paramount, he ſhall have the emblement: : 
as, if a diſſeiſor ſow and the diſſeiſee enter before ſeverance. Co. I. 
55. b. R. Mo. 24. Bro. Emblements, 10. 12. 17. 20. 1 
So, if the diſſeiſee enter after the corn ſevered by the diſſeiſor. R. 
Dy. 3 1. 3. Dal. 30. Co. L. 55.6. R. Mo. 24. 


So, if A. acknowledge a ſtatute or recognizance, and aſterwards 


ſow the land, and the conuſee extend the land. R. 2 Teo. 54. 

But if the leſſee of tenant for life be diſſeiſed, and the leſſee of the 
diſſeiſor ſow and then the tenant for life dies, and he in the re- 
mainder enters; he ſhall not have the corn, but the leſſee of the te- 
nant for life. R. 5 Ca. 85. a. Cro. El. 463. 

[So, if the mortgagor ſows the land, and the mortgagee enters, the 
mortgagor will not be entitled to the emblements. Moſs v. Gallimore, 


B. R. M. 20 Ger. 3. Dougl. 283. 


[For tho' the law conſiders the mortgagor as tenant at will to the 


mortgagee; yet, he is not fo to all purpoſes. Bid. 22. 283.] 

A. lets land to B. for 99 years determinable on his life, proviſo 
of re-entry, if let to tillage without licence, C., under-tenant, plows 
and ſows in the lifetime of B., who dies, no re-entry being made: 
the proviſo is gone on the determination of the leaſe ; A. cannot have 
any advantage of it, and C. may enter the lands and take the emble- 


ment.. Johne v. Whitley, MH. 11 G. 3 9 Will. 127.]. 
(H) Trees, 


ALL trees annexed to the land are parcel of the inheritance, and | 


paſs with it. X 
And therefore, if a man convey land by bargain and ſale, grant, 
De. and all tregs, by expreſs words; if the land does not paſs, for 
default of inrolment, or otherwiſe, the trees do not paſs. E. 11 C. 


48. 4, | 


the trees paſs only as they are annexed to the land, and the leſſee 
ſhall be ſubject to waſte if he cuts them down, R. 11 Co. 48. 6. 
2 Bul. 7. | | 

So, if a man leaſe lands for life or years, except the trees ; yet thoſe 
continue parcel of the inheritance, ſo long as they are annexed to 
the land, and deſcend with it to the heir. R. 11 Co. 48. a. | 

Or, if the leſſor convey the inheritance, they paſs with it to the 
grantee. R. 11 O. 48. a. | | | 

If a feoffment be, except the trees, and the feoffee afterwards 0 


So, if a man leaſe lands for life, or years, with all trees, &c. 
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Gini they are re-annexed, and parcel of the inheritance, 11 Co. 


50. 4. 4 Co. 63. ö. 8 
If tenant in tail grant his trees, and die before ſeverance, they are 
afterwards re- annexed to the inheritance. 11 Co. 50. a. | | 
If A., tenant for life, without impeachment of waſte, with power 
to cut trees, 9'c. and to make leaſes for three lives, . leaſe for three 
lives, except the trees, and die before cutting; the trees are re- an- 
nexed, and his executor cannot cut them. R. Latch, 163, | | 
But if the owner of the ſoil grant all his trees, they are now ſe- 
yered from the inheritance, © p 
And tho? the ſoil itfelf does not paſs, yet a ſufficient nutriment 
out of the earth for the vegetation of the trees, is granted. R. 11 C. 
9. 6. e 
* if there be a grant to any one and his heirs, he has an in- 


heritance in the trees, without livery. 11 Co. 49. ö. 


If tenant in tail grant trees, they go to the grantee and his execu- 
tors. 11 Co. 50. 4. + 51 | 

But if the tenant in tail die before ſeverance, the grantee cannot 
afterwards take them. 11 Co. 50. a. | 12 

If tenant in fee leaſe, excepting the trees, and afterwards grant the 
trees to the leſſee; they are not re-annexed to the inheritance, but 
the leſſee has an abſolute property in them. R. 4 Co. 63. b. 

If he leaſe, excepting tree; ; he has power to ſhew them to a buyer, 
to cut and carry away. R. 11 Co. 52. a. | | 

If he excepts trees, but only the loppings to his wife ; the wife ſhall have 
the loppings of all the trees there. K. Jon. 376. | 

Leſſee for life or years, has only a ſpecial intereſt and property in 
the fruit and ſhade of timber trees, ſo long as they are annexed to 
the land. 4 Co. 62. 6. Dy. go. ö. 1 Rol. 181. | 

And he has a general property in hedges, buſhes, trees, &c, which 
are not timber. 4 Co. 62. 1 Rel. 181. 

And therefore, if the lefſee cuts down hedges, or trees not timber, 
the lefſee ſhall have them. | oy, 

So, if dotards, c. which have no timber in them, are thrown 
down by the wind, Qc. the leſſee ſhall have them. Mo. 812. 
[But where an inclofing act empowers commiſſioners. to make al- 
lotments, and permit perſons having lands within the limits of in- 
cloſure to make exchanges, and enables tenants for life to charge their 
iands to a certain amount to be paid to the commiſſioners for the ex- 
pences of incloſing, tenant for life, impeachable of waſte, cannot 
on making an exchange cut down timber, but he muſt purſue the 
28 pointed out by the act, by mortgaging the lands. 1 Brown. 

« Kep. 194.) 

_ So, if a man cut down timber trees, the leſſee ſhall have treſpaſs, 
in reſpect of the loſs of his fruit and ſhade. | 

Tho! the leſſor, or any one by his licence or command cut them. 
11 Ca. 48. . Mo. 7. 7 376. | 
Jö, if an houſe be,thrown down by tempeſt, the leſſee may take 
timber for repairs, 1 Rol. 181. | | 

90, the leſſee may cut down trees for repairs. Vide in Pleader, 
(3 O11.)=Waſt, 3 5.) 5 

Tho he be reſtraingd to take them without aſſignment; if there 


But 
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But the leflee cannot aſſign his term, excepting the trees ; for he hay 
an intereſt only in reſpect of the land (unleſs it be without impeach- 
ment of waſte). R. Al. 81, 82. Adm. Latch, 269. 

And if the leflor except the trees, the leflee cannot take them for 
Tepairs. 5 5 | 
Tho he be allowed to take them by aſſignment, for repairs; yet, 
if the leflor does not aſſign, the leſſee cannot take them, and if he 
does take them, he will be a treſpaſſer. R. Lut. 1480. | 

So, tenant after poſſibility cannot grant his eſtate, except the trees, 
Per Jones, Lut. 270. | 

But the general property of timber trees remains in the leſſor, who 
has the inheritance of the land. 17 Co. 48. = 

And therefore, if he grants the trees during the leafe, the grant is 
good, tho? it ſhall not take effect till the leaſe be determined, with. 
out the aſſent of the leſſee. 11 Co. 48. . Cont. 4 Co. 62. b. 
And, if the leſſee cut down trees, or pull down an houſe, the leſ- 
for may take the timber which the leſſee does not uſe for repairs ; for 
when it is ſevered from the land, the general property is in the leſſor. 
K. 11 Co. 81. 5. K. 4 Co. 62.6. 63.4. | 

So, if the trees, or houſe, be thrown down by tempeſt, the leſſor 
may take them, or maintain zZrover for them. R. 11 Co. 81,6, K. 
4 Co. 63. b. | | 

So, if they are cut down by a ſtranger, or otherwiſe ſevered from 
the land. 11 Co. 81. b. K. per three J. Cro. Car. 242. Jon. 255. 

[Whenever timber is ſevered by act of God, or by wrong, it be- 
longs to him who has the firſt eſtate of inheritance. 3 P. V. 276. 
Al. 81. 3 Ahn, 75 1. 1 Veſey, 5 24. 546. 

If he in reverſion cut, and ſell with the aſſent of the tenant for 
liſe, being a recuſant, he ſhall have the money, not the king. R. 
1 Bul. 133. | 

So, if a difſeiſor cut down trees, c. the diſſeiſee, aſter re-entry, 
ſhall have treſpaſs; for he re-veſts the freehold in himſelf ab initio. 
11 Co. 5 1. a. | 

And tho' he ſhall not have treſpaſs againſt the feoffee, or leſſee of 
the diſſeiſor, who come in by title, or againſt a ſecond diſſeiſor: yet, 
if ſuch feoffee, leſſee, or ſecond diſſciſor cut down. trees, fc. the 
diſſeiſee, after his re-entry, ſhall have rover; for the property is re- 
continued to him. 11 Co. 5 1. 5. 

Tho' the feoffee, leſſee, Oc. had fold, or carried them off from 

the land; for that does not alter the property. 11 Co. 5 1. 5. 

- So, if tenant by the curteſy, or in dower, cut down trees, Cc. he 
in reverſion, or remainder, may take them, or maintain zrover for 
them. 4 Co. 63. a. 11 Co. 82. a. | 

So, if tenant after poſſibility, c. 4 Co. 63. a. R. cont. 1 Ra. 
184. 5 | 
So, if tenant for life, remainder for life, cut down trees, &c. he 
in the reverſion ſhall take them, or ſhall have trover for the trees, 
tho' he cannot have waſte during the ſame remainder. R. Al. 81. 
[If A. is tenant for life, remainder to B. in tail of one moiety, and 
to C. an infant in tail of the other moiety, with remainder over, an 
there is timber decaying, the court will decree it to be cut, and the 
money divided between B. and C., leaving ſufficient eſtovers for 4. 


And no trees. for ornament or ſafety, tho decaying, to be cut. 4 * 
: et U 
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So, the leſſor may , takes, or maintain trover for the bark of the 


trees cut. R. Cro. Car. 242. Jon. 255. 


Tho! the trees are converted to boards, Qc. for the principal ſub- 


ſtance remains. R. Mo. 19, 20. 


Tho' they are carried away, or converted at the time of cutting, or 
afterwards. | X. Al. 82. 


Tho' the leſſor does not ſeize the trees before the action commenced. | 
. 


Yet, if there be a leſſee for life, or years, without Impeachment 


of waſte, he has an intereſt and property in timber trees, c. and 


may cut them down, and convert them to his own uſe. Co. L. 220.4. 
R. Mo. 327. K. 11 Co. 82.6. 
So, if trees are thrown down, or the houſe proſtrated by tem- 


peſt, the leſſee without impeachment of waſte may take them; for 


the entire property is in him, when the trees are ſevered from the in- 
heritance by the act of the party, or of the law, R. 11 Co. 84. a. 
1 Rel. 183, 4. 

And, if the leſſor afterwards ſell the trees, and the leſſee without 
impeachment cut them down, the vendee cannot have rover for them; 
for the ſale was void againſt the leſſee. Semb. Cro. Car. 2/4. 

So, if a ſtranger cut down the trees, the leſſee without impeach- 


ment of waſte may have them, or maintain treſpaſs or trover for 


them. Contr 4 Co. 63. a. Acc. 1 Rol. 183. 


So, leſſee without impeachment may aſſign his n, excepting 
the trees. R. AL 82. Latch, 270. 


So, he may make a leaſe, except the trees. Vide Lich, 270. 
So may renant after poſſibility, Semb. Latch, 270. 


But a leſſee without impeachment has not an abſolute property in 


the trees; for if he does not cut them down during his term, he 


ſhall not have them, but the leſſor ſhall have them, as annexed to the 
freehold, I Rol. 182. Laich, 27 o. F 


Bona Conti es, c. 
Vide Waife (D). 


Bona Felonum. 
7 ide M. e (C). 


"i Fugitivorum, et in Exigend. Poſitorum. 
Vide Waife (B). 
Bona Notabilia. 
Vide Adminiſtrator, (B 4.) 


Vide Poligamy, in Juſtices, (8 5.) 
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8 11. L. 
Bill of Appeal. 
vide Appeal, (G 4.) 
Bill by way of Appeal. 
Vide Chancery, (2 O 2.) 


Certiorari Bill . 
Vide Chancery, (2 O 1.) 


| Bill in Chancery. 
Vide Chancery, (E 1, 2.—F—G—M—Y 6.—2N 1, &c.) 


Bill of Credit. 
Vide Merchant, (F 3.) 


Bill for Diſcovery. 
Vide Chancery, (2 G 3-—3B 1, 2.) 


Bill in Equity for Tithes. 
Pide Chancery (3 C).-Diſmes, (M 14.) 


Bill ; when Evidence, 
Vide Evidence, (C 2.) 


Bill of Exchange. 
Vide Action upon the Caſe upon Aſumpſit, (A 2.)— Merchant, (F 4, &c.) 


Bill Obligatory. 
Vide Merchant, (F 2.) — Obligation (D). 


Original Bill. 
Vide Chancery, (Y 6,—2 N 1, Oc.) 


Bill in Parliament. 
Vide Parliament, (G 11, &c.) 


Bill of Review. 
Vide Chancery (G). 


Bill of Revivor. 
Vide Chancery (F). 


Single Bill. 
Vide Obligation (C). 
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8 BISHOP. | 
Certificate, Ar, Oc.) - Eccleſ cal P sf, C 2. == EU 
13 215 I (E ) a, 5 1 I 12 ihe ny * 


BODY POLITIC. 
Vide Capacity, (A 2.—B 5.) —Frunchiſe (F 1, Ga) 


BONA NOTABILIA. 
Vide Adminiſtrator, (B 4.) 
ET - | 
Fid- Chancery, (4 D I, Fe.) — Condition, (A 5.—D 7, 8.)—Obligation. : 
—Pleader, (2 G 12.—2 W 9. 16, Cc. 46.) 5 


BOOKS. 
Vide Trade, B- 1. 4.) 


BOTTOMREE. 


BREACH. 


Breach of an Award. 
Vide Arbitrament, (G- I 5, 6.) 


Breach of a Condition. ME 
Vide Condition, (M 1, &c.—N—O 1, &c.—S 1, 2.)=Choncery, 
8 | (2 Q 2, Sc.) | : h 


Breach of Covenant. 
Vide Covenant, (E 1, &c.)—Pleader, (2 V 14, c.) 


Breach of . 
Vide Prohibition, (G 13.) 


| Breach of the Peace. 
Vide Juſticet of the Peace, (B 4, Cc.) - Lan, (L 5.) 


Breach of Priſon. 


Lide Ech. Inpriſinment, (M 3-)==Juftices (Q). 
* : — Eſc 0s 


Officer 8 8, 


Breach of a Recognizance. 
Vide Bail (OP). 


Breach of Truſt. = 
Vide Chancery, (4 W 25, Cc.) n. 


Aſſignment of a Breach. 
Vide Pleader, (C 44, Sc. — F 14, 15.) 
ti 
BREAD. 


Aſſiſe, and Aſſay, of Bread. 
Vide Fuffices of Peace, (B 96.)—Leet, (L 8.) 


BRIEF. 
(A) The ſeveral ſorts of Writs. 


BRN EVE, ficut regula juris, breviter rem enarrat, intentionem tamm 
enarrantis plane exprimit. Co. L. 73. b. | 
Writs are either original or judicial. Co. L. 73. b. 
As to meſne or judicial proceſs, vide in Proceſs. Vide in Execu- 
tion. 
And proceſs by writ may be upon an indictment, or information, in 
criminal caſes. 2 IA. 40. \ 
As well as in actions real, Ne or mixt. Did. 
So, ſome writs are in the nature of a commiſſion. 
As, a writ of error, or falſe judgment. 2 It. 40. | 
A writ for election of knights of the ſhire for '.— Did. 
Or, for election of a verderor, coroner. Bid. 
Or, for his diſcharge. Bid. 
A writ of ſuſticiet. bid. 
De ventre inſpiciendo. Ibid. 
De viis & venellis mundandis. Ibid. 
De fſecuritati pacis, Ibid. 
A writ of aflociation, /i omnes, &c. Did. 
So, ſome writs are extrajudicial, and mandatory ; as, a writ for 
ſummoning a peer to parliament. Bid. 
Or, for ſummoning one to be chief juſtice of B. R. Bid. 
Or, for taking the degree of a ſerjeant at law. Bid. 
A congt delire a biſhop. Bid. | 
A writ de reſtitutione ſpiritualium. Lid. 
A writ of livery. Bid. 
A writ of protection. Bid. 
Ke writs in the negative: as, de non ponendis in Ml & Im 
I | 
uod ne exeat regnum, Ibid. 


In 


DA e . 
In all actions the king's writ ſhall be allowed ex debito juffitie.. © 


, 2 it was eſtabliſhed by parliament originally, i it cannot be 
changed without authority of parliament. bid. 

All writs ought to iſſue under the great ſeal, and in the king's 
name. Vide Proceſs, (A 2, 3.) 

A writ, generally, ſhall * directed to the ſheriff, or coroner. 


Inſt. 41. 
; Fa en may be directed to the party himſelf. Bid. 


For more omen the various ſorts of writs, vide their mW 
titles. 


BRIBERY. ' 
Vide Officer (I\.—Parliament, (G 5.) 


BRIDGES. 
Vide Chimin, (B 1, &c.)=Uſer, (N 4.) 


Bringing MONE X into Court. 
Vide Pheader, (C 10.) 
BROKAGE. 
Vide Chaniery, (328, -an, (A 2. Due, (D). 


B R O K E R. 
Vide Merchant (C). 


BUGGERY. 
| Vide Puftices, (8 4, —Y 13.) 


BURGAGE TENURE, 
Vide Burrough (E). 


BURGESS 
Vide Burreugh (D). 


BURGLARY, 
Vide Fuſtices, (P 25 .- T 7.) 


B U R I A L. 
Vide Cemetry (B). 


L 


3 * 
BUR ROUGH. 
(s) Burrough ; What ſhall be. 


URROUGH imports an ancient town of principal note, and 
x which enjoys particular privileges. Lit. /. 164. Co. L. toy, 
Brady's Treat. of Burroughs, 2, 3. | 285 
Every city is a burrough, but every burrough is not a city. C.. 
109. + | | 
* burrough ſends burgeſſes to parliament ; and therefore ng 
town ſhall now be called a burrough which does not ſend burgeſſes to 
parliament. Lit. /. 164. Co. L. 108, 9. The writ of ſummon; 
commands, quod de quolibet burgo duos burgenſes eligi facias, &c.; and 
the ancient return was, non ſunt alii burgi, &c. But Brady ſays, that 
towns in antient demeſne, which ſent burgeſſes to parliament, were 
yet not burroughs. Brady's Treat. of Burroughs, 36. Pe 
So, burgus is uſed promiſcuè. . 
A burrough might be within a ſeignipry of the king, or of another” 
Jord ſpiritual or temporal. Tit. . 162, 3. 
Some burroughs are incorporate, and ſome not incorporate. Cz, I. 
108, 6, Hob.1 5 : but Coke ſays, that it was there reſolved, that bur- 
roughs cannot take privilege, unleſs they are incorporated. 12 Co. 121. 


(B) City; What ſhall be. 


A City is a burrough incorporate, in which there is or was a biſhop 
within time of memory. Co. L. 109. 6. 
Yet We/tminfter is a city, tho' not incorporated. | 
So, Cambridge, Leiceſter, &c. were antiently called cities, tho 
there never was any biſhop there. Co, L. 109. 5. Brady's Pref. u 
the Treat. of Burroughs. 
And a city was promiſcuouſly called Villa, or Villata, Mod. Firm 
Burgi, 2. | „ i 5 TE Ins 


(C) Citizen. 

As to the election of citizens to parliament, vide in Parliament, 
(D 6,-&c.) : Jp | a 85 

. (D) Burgeſs. 


As to burgeſſes elected to parliament, and the manner of the elec- 
tion, vide in Parliament, (D 7, &c.) 5 

How one ſhall be elected a burgeſs, and what he muſt do after his 
election, and how disfranchiſed, vide in Franchiſes, (F 20, Cc.) 


(E) Tenure in Burgage. 
1* antient burroughs, all, having tenements there, uſually held of 
the king by rent, which is a ſocage tenure, tho' called tenure in 
burgage. Lit. ſet. 162, | | 
Burrough Court. 
Vide Courts, (P 1, Cc.) 


of 


17. 
BURROUGH' ENGLISH. 
( A) Burrough Engliſh. 


Y the cuſtom in ſome burroughs, the youngeſt ſon ſhall inherit 

all the tenements within the ſame burrough, as heir to his fa- 

ther; and this is called Burrough Engliſh. © Lit. ſ. 165. Vide Gavel- 
lind (A). Copybold, (K 4.) | 

And this cuſtom is very reaſonable ; for the youngeſt is leaſt able 
to help himſelf, Lit. ſ. 211. | | FF IS 2 

And it ſhall be in the ſame manner in copyholds as in freeholds. 
R. Cro. Car. 411. OY | Go ; 

And where the cuſtom extends to land, it ſhall extend to a rent 
iNuing out of the land. 1 Sal. 244. R. 2 Lev. 87. 

If ſuch land be demiſed to A. and his heirs pur guter vie, it ſhall 
go to the youngeſt ſon. 2 Ver. 226. | ( 

So, by cuſtom, the youngeſt brother ſhall inherit. Co. L. 140. b. 
110. 6b, | | | 
Or, the youngeſt daughter ſhall inherit alone. Co. L. 140. B. 

So, the youngeſt ſon, if he be not of the half blood. Co. L. 140. ö. 

So, by cuſtom, the eldeſt daughter alone may inherit. Co, L. 
140. b, Cro. Car. 484. 

But theſe cuſtoms ſhall be taken ſtrictly: and therefore, the cuſ- 
tom of Burrough Engliſh does not extend to the youngeſt brother, 
_— a ſpecial cuſtom. 2 Cro. 198. Cro. Car. 411, 1 Rol. 623: 
42. | E | Bt a 
Nor, a cuſtom for the youngeſt brother, daughter, ſiſter, Sc. ex- 
tend to an aunt, Cc. 1 Rol. 623. /. 40. 4 Leo. 242. Godb. 166. 

Or, a niece. 4 Leo. 242. . £74 ah SR 

So, if there be a cultom, that a deſcent ſhall be to the youngeſt ſon, 

and he dies in the life of his father ; the deſcent ſhall not go to his 
iſſue, without a ſpecial cuſtom. Court divided, Jon. 362. R. cont. 
1 Sal. 243. Mod. Ca. 120. Vide infra. . 
Jo, if the father die, and afterwards the youngeſt ſon dies without 
iſſue before entry ; it ſhall not deſcend to his youngeſt, but to his 
eldeſt brother. Dub. Fo. 362. But it would have been clear, if 
the youngeſt ſon had entred. bid. Oe 1 

90, if the father die, and the youngeſt ſon enter, and afterwards 
a younger ſon is born, he ſhall not enter; for the cuſtom ſhall take 
effect in him who was youngeſt at the death of the father. Dub. 
Jon. 362. Cro. Car. 412, Jnclined cont. Sal. 244. | | 

90, if 4. be tenant for life, the reverſion to B. who has three 
ſons, and dies, and the youngeſt ſon dies in the life of 4, the de- 
ſcent ſhall be to the eldeſt brother, and not to the middle. Dub. Jon. 
362, _ Cre. Car. 412. Semb. cont, 1 Sal. 243, 4. Mod. Ca. 120. 
V _ infra, | 

nds of the nature of Bu h Engliſh, in other reſpects uſually 
Purlue.the courſe of the ns mY therefore, a tenant of 
ſuch land ſhall have ertor, attaint, & c. Jen. 361. "TH 

— have a formedon for the lands in tall. Jen. 361. 

. hall be vouched; charged for the debt of his anceſtor, r. J n. 


| L2 . 
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Shall have his age. Yon, 361. 1 Sal. 243. Mad. Ca. 122. 

So, he may vouch. Jon. 361. | | 

So, the deſcent ſhall generally be governed by the rules of the com. 
mon law; and therefore, if tenant of lands of the nature of Burrouy, 
Engliſh be ſeiſed in tail male, the deſcent ſhall be to the youngeſt 
ſon. Co. L. 110. 6b. | | 7 5 

So, if ſuch land be given to A. and his heirs for the life of B, 
and A. dies, his youngeſt ſon ſhall take. Co. L. 110. b. 1 84 
244. K. 2 Lev. 138. = | 

If there be a ſurrender to A. and his heirs, who dies before ad. 
mittance, his youngeſt ſon ſhall have it. R. 1 Med. 102. Can. 
1 Sal. 243.3 where the cuſtom was found ſpecially, that if A. 4, 
ſeiſed, it ſhall deſcend to his youngeſt ſon, but acc. it it was found to 
be Burrough Engliſh. | | 

If tenant in Burrough Engliſh has a ſon and daughter by one ventre, 
and a ſon and daughter by another, and dies, and the youngeſt fon 


enters, and dies, the daughter ſhall have it; for there ſhall be a py: 


feffio fratris. Jon. 361. | 

If he has three ſons, and ſettles his eſtate to himſelf and his wife 
for life, remainder to his right heirs, and dirs; the reverſion de- 
ſcends to the youngeſt ſon. R. Fon. 361. Cre. Car. 411. 

If the youngeſt ſon dies, and he afterwards purchaſes land of the 
nature of Burrough Engliſh, it will deſcend to the ſon, or daughter, 
of the youngeſt. R. 1 Sal. 243. Mod. Ca. 120. | 

If tenant in Burrough Engliſb be diſſeiſed, his youngeſt ſon fhall 
enter. 1 Sal. 243. | 

So, if by cuſtom, if there be no heir male, the deſcent be to the 
eldeſt daughter, and, if no daughter, to the eldeſt ſiſter, and, if no 
ſiſter, to the eldeſt couſin; if the eldeſt daughter die in the life of her 
father, leaving a daughter, ſhe ſhall have -it within the cuſtom, by 
deſcent from her grandfather. R. 1 Rol. 622. 1, 45. 

But the youngeſt ſon, being heir by the cuſtom, thall not be bound 
by the warranty of®his anceſtor ; for that deſcends to the heir at thc 
common law, Jon. 361. | | 

Nor, ſhall vouch upon a warranty made to the father, and 1 
heirs. or 36... 5 | . 

So, if a deſcent be to the youngeſt ſon, who has no ſon, or but 
* cuſtom ſhall be ſuſpended till there be a younger ſon in 

Jon. 361. | 
So, a particular cuſtom may make a variance from the general cul 
tom. Jon. 361. | | 


4+ 42h 
(A) By whom it may be made. 


- A CORPORATION may make by-laws without an expreſs pow* 
by their charter to make them. R. 10 Co. 31. 2. R. Hob. 21“. 

er Holt C. J. Trin. 11 V. 3. Vide Mo. 579, 584. R. 5 Au. 
439. 1 Sal, 142. Carth, 482. | 61 


BY-LAW. tas. 


And ſuch power a corporation has, tho? it be erected within me- 
mory. Cont. Mo. 869. Acc. Mo. 584. 

Tho” it be erected for a particular cauſe ; as, for regulation of na- 
vigation, trade, charity, Sc.; as, the Trinity-Houſe, Dub. 2 Jen. 
"i a cuſtom to make a by-law may be alleged in an ancient city, 
or borough. : 5 f 

So, in an upland town, which is neither city nor borough, to make 
2 by-law for repair of the church, the good ordering of a common, 
or ſuch like thing. Co. L. x10. 6, R. Cro. Car. 498. Adm, Hob. 
212. | . j i 
So, by cuſtom, the tenants of a manor may make by-laws for the 
good order of the tenants, 1 Rol. 366. J. 35. Mo. 75. Adm. Hob. 
212, | 4 
So, may the homage. Adm. 1 Rol. 366. J. 16. Dy. 322.8. R. 
1 Rol. 365. J. 35. | 

So, reſiants in a leet. Mo. 579. 584. | 

And a leet, by cuſtom, may make a by-law for good ordering of 
2 common. R. Cart. 179. | | 

So, for huſbandry, or trade. Per Lee C. J. Pal. 396. 

So, every town has power to make by-laws, without ſpecial cuſ- _ 
tom, for the public good: as, for repair of a church, highway, &c. 
R. 5 Co. 63. a. | | 

And in ſuch caſes the major part binds the others. 5 Co. 63. a. 
3 Leo. 265. Dal. 103. Mo. 579. | 
But the inhabitants of a town cannot, without a cuſtom, make by- 
laws for their private advantage; as, for the good ordering of a com- 
mon, Sc. R. 5 Co. 63. 2. 

And where they can, the major part does not bind the others, ex- 
cept where the cuſtom warrants that alſo. R. 5 Co. 63. a. | 

So, the tenants of a manor, homage, Oc. cannot make by-laws, 
without a cuſtom. R. Sav. 74. 2 

So, a cuſtom, that the ſteward, with the conſent of the homage, 
_ make them, is not good; for the homage ought to do it. R. 
3 Lev. 49. . | 

(A by-law returned to be made by the body at large may be good, 
where the power is given by charter to a ſelect number to make by- 
laws in the lead, for, and in the name of the whole ; for it might b 
made by the ſelect body acting in the name of the whole; and if found 
to be made in due manner, it ſhall be ſo intended. Green v. Mayor 
ef Durham, H. 30 G. 2. 1 B. M. 127. 8 

[If power of making by-laws is by charter given to a ſelect body, 
they do not repreſent the whole community, and cannot aſſume to 
themſelves what belongs to it: if the power of making by-laws is in 
the body at large, they may delegate their rights to a ſele& body: 
Rex v. Spencer, H. 6 G. 3. 3 B. M. 1829. | 225 

LA by-law cannot ſuperadd a qualification to an elector which the 
charter does not require. Thus, if charter gives the right of election 
to mayor, jurats, and commonalty, a by-law cannot reſtrain it to 
mayor, jurats, and ſuch of the commonalty as have ſerved ehurch- 
warden and overſeer. Bid. | | 

Nor, if the charter places the election in the mayor, aldermen, 
and commonalty, and the power of making by-laws in the mayor and 
L 3 aldermen, 
2 
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aldermen, can the mayor and aldermen, with the aſſent of the Commun. 
alty, take the right of election from the commonalty. K. v. Head, 
H. 10 G. 3. 4 B. M. 2515.) | 


(B 1.) What ſhall be a Good By-Law. 


| EVENT by-law muſt be /egi, ſidei, rationi conſona. 8 Co. 126. 
And, if it be Jawful and reaſonable, it will be good, tho' it be 
not confirmed or allowed according to the fat. 19 H. 7. 7. R. 
5 Co. 63. b. 1 Rol. 363. J. 35. Vide pq. (C 1.) 
[It need not in the preamble ſet out all the reaſons for it. Rex v. 
Harriſon, T. 2 G. 3. 3 B. M. 1324.] | | 
85, if it appears to the court to be reaſonable, it is ſufficient, tho 
it b not averred to be ſo by pleading. 8 Co. 126. b,Þ 
LB. R. will not enter into a queſtion on the validity of a by-law, on 
the return of a habeas corpus cum. cauſa, from any corporation. except 
London, where it always doth ; but plaintiff muſt declare there, and 
. defendant may demur if he has object ions to the by-law. Ballard v. 
Bennet, Ballard v. Clement, P. 32 C. 2. 2 B. M. 775. 
So, it may be reaſonable, tho' the penalty be to be paid to thoſe 
who make the by-law. R. 1 Sal. 397. | | 
So, generally, it ſhall be reaſonable, if it be for the public good of 
the corporation. Carth. 482. Shs 


(B 2.) For Regulation of a Man's Right. 


And therefore, a by-law, made only for the regulation of any one 
in the uſe or exerciſe of that which he has a right to do, will be good: 
a9, a by-law, that no commoner ſhall put his ſheep in ſuch a part 
of the common ; for he is not reſtrained for all beaſts, nor as to the 
ſheep, for the whole common. R. 1 Rel. 365. J. 25. Cre. Car. 
497. Vids pot. (C.) ; 

Or, that he ſhall not put beaſts upon the common till ſuch a day. 
1 Rol. 366. J. 30. 

Or, till the farmer of the rectory there ring the bell; for he is an 
indifferent perſon. R. 1 Rol. 366. J. 20. Dy. 322. a. 

So, a by-law for avoiding confuſion in popular elections, that the 
mayor or aldermen, c. ſhall be elected by a ſelect number, is good. 
R. 4 Co. 78. a. 3 Bul. 71. | 

[It is ſettled that the number of the electort may be narrowed, but 
not that of the eligible, 3 Bur. 1833.] 

; [But a by-law cannot ſtrike off an integral part of the electors. 
d. ibid.) | | 

90, a by-law, that no one, not born in ſuch a town, or an inha- 
bitant there for three years, ſhall be allowed to inhabit there, wich - 
out a teſtimonial of his good behaviour. Hard. 56. 

So, a by-law, that every one, choſen ſheriff of London, ſhall ſerve, 
unleſs he ſwears at the next huſtings that his ſubſtance is not of the 
value of 10,000/., and brings ſix witneſſes, to be allowed by the 
mayor and aldermen, that they believe him, is good; for he ought 
to ſerve de jure, when he is choſen ; and therefore, the by-law is in 


eaſe of him. R. Trin. II W. Z- B. R. V anaker, 5 ad. 441. 
1 Sal. 142. a : | 
| [A cor-· 
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[A corporation having right to make by -laws to govern the inha- 


bitants, and to make ſecondary burgeſſes out of the inhabitants, 


A 

capital burgeſſes out of the ſecondary burgeſſes, make a by-law, 0 
every inhabitant choſen a burgeſs, and refuſing to ſerve, ſhall forf.it, 
Ge. This is a good by-law; but it relates to inhabitants refuſing to 
be ſecondary burgeſſes only, and not to ſecondary refuſing to be ca- 
pital burgeſſes. Mayer of Workinghamv. Jobnſon, T. 9 G. 2. B. R. H. 
: 55 by-law of a company, to elect ſuch and ſo many of their mem- 
bers as ſhould ſeem convenient, on pain to forfeit 25 J. on refuling to 
accept or to pay admiſſion-fee, is good ; for the court will not pre- 
ſume the party eleCted 1s unfit ; and if he it, it may be pleaded, or 
given in evidence on nil debet. Pintners Co. v. Paſſey, H. 30 G. 2. 
1 B. M. 235. ; | ; | WT 4s 

[Bur a by-law which alters the conſtitution given by the crown is 
bad, tho' if that conſtitution were not in the way, it might be good.] 

As, where by letters-patent the freedom of a town is to be con- 
ferred only on ſuch as are entitled to it by birth or ſervitude, or by a 
particular mode of election there pointed out; a by-law, that any 
perſon ſhall be admitted to the freedom on payment of a ſum of mo- 


7 


ney, is bad, for it alters the conſtitution. 4 Bur. 2260. J 5 
(B 3.) Or, Regulation of Trade. | 

So, a by-law for the regulation of trade will be good; as, that no 
one ſhall uſe an hot preſs in Londen ; for it is dangerous for fire, and 
deceipt. R. 1 Rol. 365. J. 20. Vide poſt. (C 3.) Vide Trade, (D 2.) 

That no one ſell his cloth before it be ſearched at Blackwell-Hall. 
R. 5 Co. 63. Mo. 580. . | 

That ſuch a baker bake white bread only, ſuch an one only brown. 
Hard. 566. 2 Rol. 391. | : 1 

That bricklayers do not plaſter with lime and hair, which is pro- 
per to plaſterers. R. 2 Rol. 291. Pal. 396. Reg” 

Nor, archers make bows; or, bowyers, arrows. 2 Rol. 39t. 

That coblers do not make boots or ſhoes, which belong to ſhoe- 
makers. 2 Rol. 291. | | | 

[That no one ſhall exerciſe the trade of a joiner who is not free of 
ra N company, Wannel v. Chamberlain of London, M. 12 G. 
tr, 675.] | | | 

[That butchers not. free ſhall take their freedom in the butchers” 
company, and no butcher be admitted to the freedom of the city in 
any other company; and all butchers not free of the city, and en- 
titled to their freedom of another company, ſhall be made free of the 
butchers' company on paying the uſual fine and fees. 1 Bl. Rep. 
372 3 B. M. 1324.] N 

[Tho' the ſame by-law had been adjudged bad. 1 Bur. 12. 

That no ſtranger uſe the craft of a taylor in Bath, except firſt 
made free, under penalty of 35.'4d. per diem ; founded on cuſtom 
that no ſtranger hath uſed ſaid craft there, unleſs made free. Woolley 


V. Aale, M. 7 G. 3. 4 B. M. 195 1.J | 


So, a by-law to reſtrain the number of catts in London, without 
licenſe from Chriſt's Hoſpital, is good. 4 Med. 228, 229. Cont, R. 
1 Kal. 364. J. 25. R. ace. Ray. 288. 324. 328. 1 Sid. 284. 
Or, hackney-coaches, Dub. 4 Mod. 227. Skin. 371. 55 
L 4 | | So, 
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| [So, a by-law, by the mayor and common council of Exeter, that 
no butcher, or other perſon, ſhould, within the walls of the ſaid city, 
laughter any beaſt under pain to forfeit certain penalties therein men. 
tioned, is good, being not in reſtraint of trade, but only a regulation 
of it ; and other inhabitants are bound as well as the members of the 
corporation. Cowp. 270.] | 
© [That brewers? drays ſhould not be in the ſtreets of London after 
eleven in the forenoon in ſummer, and one in winter. Boſworth v. 
Hearne, H. 11 G. 2. Str. 1085. B. R. H. qog. Andr. g1.] 
That no ſilk-throwſter uſe more than fo many ſpindles in a week, 


R. 1 Lev. 229. py 
That no one ſhall be a broker, unleſs he be licenſed and ſworn, | 
Ray. 294. 


That no perſon ſhall be made free of a company till called at three 
meetings of the mayor and aldermen of a city, and the wardens and 
ſtewards of the companies in it, before his admittance, and approved 
by the majority, is good; it not being a reſtraint upon, but a regula- 
tion of trade, Green v. Mayor of Durham, H. 30 G. 2. 1 B. N. 
127. 

(Such meeting, tho' not returned, ſhall be intended to have been 
duly holden; for otherwiſe the candidate might have pleaded that in 
excuſe for his not being called and approved. id.] | | 

[If it is found on a traverſe that the party was not called and ap- 
proved purſuant to the by-law, it implies that the by-law was in being 
at that time. J6:d.} 

That none ſhall take for journeyman any one not free of Londn, 
Hard. 56. 

[That no member of the company of ſurgeons of London ſhall take 
an apprentice who does not underſtand Latin, to be examined and 
tried by one of the governors. Rex v. Surgeons” Company, M. 33 G.2. 
2 B. M. 892.) | | 

That none ſhall unlade coals out of a barge, if he be not of the 
porters' company. Semb. 3 Mod. 193. | 77 
' So, where a power to make by-laws is confirmed by parliament, ot 
warranted by preſcription, a by-law will be good, which would not 
be ſo, if founded upon the charter only : and therefore a by-law in 
London, that no one, not free of the city, ſhall uſe a trade by retail 
there, will be good; for the cuſtoms of London are confirmed by par- 
lament. R. 8 Co. 125. | 1 
That no one ſhall be allowed as an hawker in London, without li- 
cence, &c. Ray. 294. - | 

That no one ſhall uſe a trade in a burrough not free there, where 
the by-law is founded upon a cuſtom to ſuch intent, tho' the cuſtom 
be not confirmed by parliament. Adm. Lut. 564. Adm. Godb. 254- 
8 Co. 125. a. Court div. Cart. 69. 115. 

[General reſtraints of trade are bad; particular reſtraints, either 2s 
to time or place, are good, if for a ſufficient conſideration. Londsn v. 

Fell, C. P. M. 16 G. 2. Willes, 384.] | 


( 4.) Tho a Charge be impofed. | 

So, tho? a by-law impoſe a reaſonable charge, it will be good, 
When he who pays it has a benefit by the by-law : as, if there be 3 
by-lawy that every burgeſs in S/. Aibar's pay a reaſonable fon for 


ding 
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building of the courts when the term was held there. Semb. 1 Re“. 


363. J. 50. $ Co. 64. a. Vide pit, (C 5. . 88 
Or, for cleaning the burrough upon the coming of the judges. 
Adm. Mo. 580. 7 a s 
Or, for his proportion of pontage, murage, &. to be paid by the 
burrough. D. Mo. 580. | 1 5 
So, a by-law, that a burgeſs ſhall make a feaſt at his election, is 


R. 2 Cro. 555. 


That every one admitted to the livery in the vintners' company 
pay 31 J. 13 5. 44. when the cuſtom warrants the payment of a rea- 
fonable ſum for the dignity and charges of the company. R. Ray. 


446. Semb. 1 Sal. 349. 5 Mod. 319. | 
(B 5.) Tho' there be no Notice. 


90, 2 by-law will be good, tho” no notice of it be given to the 
party : as, if there be a by-law at the court of a manor, notice is 


not neceſſary ; for all the tenants of the manor ſhall be intended to 


be conuſant. R. Cro. Car. 498. 1 Rol. 365. l. co. 
A by-law, that a ſheriff choſen for London ſhall forfeit 400 /. upo 

refuſal, unleſs he ſwears at the next huſtings that he is not worth 

10,000l., Cc. notice need not be given of the election; for every 


freeman ought to take notice. R. 5 Mod. 442. 1 Sal. 142. Carib. 484. 


[But a diſſenter is allowed to object to the validity of his election, 
on account of His not having taken the ſacrament according to the 
rites of the church of England within a year before his election, in 
bar to an action for the penalty. Harriſan v. Evans, Cowp. 393. in 
not is.] | 
Tho' the liverymen only attend the election; for they repreſent the 
freemen. 1 Sal. 142. | 


(C) What ſhall not be a good By-Law. 
(C 1.) If it be not allowed by the /. 19 E. 7. 


| BUr by the F. 15 H. 6. 6. a corporation ſhall not make an ordi- 

nance to the diminution or diſheriſon of the franchiſes of the 
king, or others, contrary to the common profit z or an ordinance of 
charge : but that is now expired. 1 Rol. 363. /. 10. | 

So, by the ff. 19 H. 7. 7. no ordinance ſhall be made to the dimi- 
nution or diſheriſon - of the prerogative of the king, or of others, or 
2gaiuſt the common profit, or to reſtrain a ſuit to the king, unleſs it 
be approved by the chancellor, treaſurer, two chief juſtices, or three 
of them, or both the juſtices of aſſiſe, on pain of 40 /, 

But this far. extends only to guilds, fraternitics, &c. not to cities, 
burroughs, Sc. Per att. quo W. 44. | | 
„an ordnance not allowed according to the /. 19 H. 7. 7. is 
not void; but it cannot be executed without being ſubject to the pe- 
nalty of the flat. 1 Rol. 363. J. 37. Per ait. que M. 44. K. 
II Co. 54. 5. Vide ante, (B 1.) | LEES 


9 (C 2.) If it extends to a Stranger, 


80, a corporation, without authority of parliament, or an expreſs 
preſeription, cannot make a by-law which ſhall bind a itranger, Per 
Curiam, 2 Vent. 33. | Ant 
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And therefore, a by-law by the univerſity of Oxford, that every one; 
privilegiatus vel non privilegiatus, found in the ſtreet after nine at 
night, without a reaſonable excuſe, ſhall forfeit 404., does not bind 
the townſmen. Semb. 2 Vent. 33. 

So, a by-law, that any perſon elected into an office, who refuſes, 
ſhall forfeit 10 ., will be void; for thereby a ſtranger elected {hall 
forfeit. R. 3 Lev. 294. 

And tho? the words are, duly elected, and the perſon elected was x 
burgeſs, it will not be cured. R. 3 Lev. 294. | 

So, a by-law, by the homage, or tenants of a manor, does not ex- 
tend to perſons who do not hold of the manor. 1 Rol. 366, J. 36. 
R. Sav. 74. | | | 

So, a by-law by the corporation of butchers, that no one ſhall ſel] 
veal within the city, unleſs the kidneys are dreſſed as the kidneys of 
ſheep, is void, as to a ſtranger. R. 1 Bul. 11, 

So, a by-law by the corporation of Trinity-Houſe, that every ma- 
riner, within 24 hours after anchorage in the Thames, but his gun- 
powder on ſhore, does not bind; becauſe the corporation has no ju- 
riſdiction upon the Thames, &c. Semb. 2 Jon. 145. 

So, a by-law by the corporation of horners, that none of the 
company buy horns within 24 miles of Londen, but of two perſons 
by them appointed, is void; for they have not juriſdiction within 24 
miles. R. 3 Med. 159. 1 | | 

So, a by-law in London, that no one coming to the port of Londen, 


ſhall uſe any other than a city porter. X. Sal. 143. | 


A by-law in Exeter, that no perſon, not being a brother of the ſo- 
ciety of cordwainers there, ſhall uſe the trade of a ſhoemaker, Ec. 
within the city or county of Exeter. Bridg. 139. | 

But, if a fraternity, Cc. be allowed to We: men of another trade, 
or ſtrangers, into their fraternity, a by-law by them binds all of the 
fraternity, tho' ſtrangers to the myſtery, Mo. 579. 586. 

So, a by law by a corporation, Qc. binds a ſtranger within their 


precinct; as, a by-law for the regulation of common by the tenants 


of a manor, binds a ſtranger within the precinct of the manor. 2, 


Hob. 212, Semb. Cart. 179. 1 Sal. 193. 


So, a by-law in London, that no freeman, or ſtranger, ſell cloth 


within the city before it be ſearched at Blackwell-Hall, is good againſt 


a ſtranger ; for it is for an offence within the city. R. 5 Co. 63. 6. 

So, a by-law, that a man elected ſheriff of London and Middleſex 
at Guildhall, forfeit, Ic. if he refuſe the office, is good, tho' Mid- 
dleſex be out of London; for the office and election is there. R. in 
B. R. Trin. 11 V. 3. Vanacker, 5 Mod. 441. 

So, where a by-law is made for prevention of fraud, or corruption, 
a ſtranger ſhall be bound. Semb. 1 Bul. 12. 

As, that every foreigner who ſells goods uſually fold by weight 
within London, ſhall carry them to be weighed by the king's beamy 
maintained by the city. R. 1 Lev. 15. ä - 

[A corporation may enforce a cuſtom by a by-law, impoſing a pe- 
nalty for breach of it; but it cannot give an action to a ſtranger to 
recover that penalty, but muſt ſue for it themſelyes, or ſome one ot 
them. Bodwic v. Fennell, MH. 22 G. 2: 1 Wilſe 233. Totterdell v. 


Glazby, T. 5 G. 2. 2 Wilſ. 266. 
| $:- (C3) 
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(C 3.) In Reſtraint of Trade. 


3 H. 7. 9. a by-law in London, that no freeman ſhall 
4 3 or Ante out of the city, was annulled. 
1 Rol. 363. J. 25+ Vide ante, (B 3.) Vide Trade, (D 2.) 

By the f. 12 H. J. 6. a by-law by the merchant 2 that 
none ſell or buy in the dominion of the duke of Burgundy, without 
their licence, was annulled. 1 Rol. 363. J. 10. | 

So, a by-law is void, that no one uſe his trade in ſuch a town, 
who was not apprentice there at the ſame trade. R. Mo. 869. R. 

1 Rol. 364. J. 20. Hob. 211. a 1 | 
Or, that no apprentice there uſe his trade till ſeven years after- 
wards. R. 1 Rol. 364. J. 12. | 8 

That he ſhall not uſe his trade there without the allowance of the 
corporation of taylors, or three of the maſter and wardens, or proof 
that he was an apprentice ; for it does not appear what proof will 
be required, and therefore there may be a prohibition, R. 1 Rel. 
364. J. 45- 11 Co. 53. 1 Rel. 4. God. 253. Adm. Hob. 211, 

Tnat he ſhall not uſe a trade in London unleſs he be free of ſuch a 
company z for he has a liberty of any'company. R. 5 Med. 104, 
Se. 2 44 
[A by-law made by a company in a corporation to reſtrain the 
number of apprentices to be taken by any of the members, is void. 
Rex v. Coopers Company Newcaſtle, E. 38 G. 3. 7 T. K. 543] 

[A by-law made by the gun-makers' company, © that no member 
ſhould ſell the barrel of any hand-gun, Cc. ready proved, to any 
perſon of the trade, not a member, in Landon, or within four miles; 
and that no member ſhould ſtrike his ſtamp or mark on the barre] 
any perſon not a member of the company, &c. under a penalty 
10 4. for each offence,” was holden bad, as being in reſtraint of trade; 
it not appearing from any thing ſet forth in the declaration that there 
was any adequate reaſon for theſe reſtraints, or any conſideration to 
the perſons reſtrained. London v. Fell, C. P. M. 16 Geo. 2. Willes, 

84.] o | Y 
: [Under a general powe: to make by-laws, a by-law cannot be 
made to reſtrain trade. Harriſon v. Goodman, M. 30 G. 2. 1 B. M. 
12. e | 
That he ſhall not uſe a trade in a city, burrough, &'. unleſs he 
be free there, where there is no cuſtom for it. R, Lut. 564. R. 
where the corporation was made within time of memory. 8 Co. 
125. 4. Adm. Godb. 253. | | | 

So, a by-law is void, that no merchant- taylor put his cloths to be 
drcfſed but to clothworkers of the ſame company; for this amounts 
to a monopoly. R. 1 Rel. 364. J. 35. 11 Co. 86. | 

hf that he put one half of his cloths to them. R. Mo. 587. 591. 
2 iſt, 47. | | | 

So, a by-law, that one ſhall not ſell any ſand, except what he 
takes out of the Thames, is void. Ray. 293. Gob. 106. 


(C 4.) fa Reſtraint of a Right, 


So, 2 hy. law for the total reſtraint of one's right, will be void: a8, 
B 1 debarred the uſe of his land. R. Sav. 74. Vid ante, 


If 
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If a commoner be excluded from the common. 3 Leo. 264. 

So, a by-law, that a commoner ſhall put no ſteer upon the common 
above a year old, is void. ; | 

[A corporation by charter cannot make by-laws, contrary to the 
directions of the charter; as, if the charter directs an election to be 
by the mayor, jurats, and commonalty, they cannot reſtrict it to lixty 
ſeniors of the commonalty. Rex v. Cutbuſb, P. 8 G. 3. 4 B. M. 2204. 

[Or, to ſuch of the commonalty as have ſerved church-warden 
and overſeer. Rex v. Spencer, H. 6 G. 3. 3 B. M. 1827.] | 

[A charter directed to the election of ſenior bailiff to be made by a 
majority of a ſelect body, and it was holden that fa by-law giving 
a Caſting vote to the preſiding officer in caſe of an equality of voices, 
was bad. Rex v. Ginever, T. 36 G. 3. 6T. R. 732.] 


(C 5.) To charge the Subject. 


By the ft. 34 Ed. 1. de tallagio non concedendo, no tallage, or aid, 
ſhall be laid, or levied in our realm, by us, or our heirs, without the 
aſſent of the biſhops, barons, knights, and other freemen of our 
realm. Vide in Parliament, (H 9, c.) Vide ante, (B 4.) 

And therefore, every charge, levied upon the people without af. 
ſent of parliament, will be void. 2 Inf. 60, 61. 

If a by-law impoſe a charge, without an apparent benefit to the 
Party, it will be void: as, a by-law, that all coming to market pay 
6d. per cart, & c. for ſtanding there. Semb. in quo W. per Treby, 29. 
per Att. 42. | | 

| So, a by-law, that all carmen, who are licenſed in London, pay 205. 
for a fine upon admittance, and 175. 6d. per annum to an hoſpital, is 
void. R. Ray. 328. | | | 


(C 6.) If it be unreaſonable. 


So, a by-law, not reaſonable in any reſpect, will be void. 

So, a by-law, not good, ſhall not be allowed, becauſe it is approv- 
ed according to the ,. 19 H. 7. 7. R. 11 Co. 54. 5. 2 

[A by-law cannot impoſe an oat}, nor empower any perſon to ad- 
miniſter it. Rex v. Dean and Chapter of Dublin, 22 9 G. Str. 
$36.] | 8 
[So, a corporation created by /etters patent, with a power of 
making by-laws, cannot make any laws to incur a forfeiture. 

[So, neither can a corporation created by a& of parliament, unleſs 
ſuch power be expreſsly given. 1 Term Rep. 118.] . 

Nor, ſhall ſuch by-law be allowed, tho? confirmed by ft. 19 H. 7. 
c. 7. 1d. ibid.] 


(C 7.) A By-Law, void in Part, is void for the Whole, 


A by-law being entire, if it be unreaſonable in any particular, 
ſhall be void for the whole: as, if the penalty be unreaſonable. 
Or, to be levied by impriſonment, ſale, Oc. | 
Or, to be levied by diſtreſs and ſale; it will not be good for the 
diſtreſs. R. 2 Vent. 183. 


(D) What Remedy ſhall be allowed upon a By-Law. 


(Dr.) By Debt, &c. 


: By-law may enact a penalty to be recovered by debt, &c. R. 
A 5 Co. 64. 4. 1 Rol. 366. J. 46. | 


So, it may ordain that the chamberlain of London ſhall have debt 
for it. 5 Co. 63. 5b. 1 Kol. 366. J. 50. Mo. 403. 

So, if the by-law does not mention how the penalty ſhall be reco- 
vered, debt lies upon it. 1 Rol. 366. J. 8. | 

So, an action upon the caſe lies upon an aſſumpit, for the penalty 
of a by-law. R. 2 Lev. 252. Clift. got, goa. 

So, a by-law, that the penalty ſhall be recovered only in debt 
within the court of the city, Cc. in which no effoign, Sc. is good. 
R. 1 Lev. 15. : 

[The maſter, wardens, and commonalty of a company, cannot ſue 
for a penalty forfeited to the maſter and wardens, to the uſe of the 
maſter, wardens, and company. Company of Felt-Mahers v. Davic, 
C. P. M. 38 Ges. 3. 1 Boſ. & Pull. Rep. 98. | | 

[A by-law, made by the gun-makers' company, inflited a penalty, 
half to the uſe of the poor of the company, and half to the uſe of the 
diſcoveror, without ſaying who was to ſue for it ; whether the com- 
pany may not ſue for the penalty? Qu. Londen v. Fell, C. P. A. 
16 G. 2. Wiles, 384. | 

[In an aCtion for a penalty for breach of a by-law, whether it ſhould 
not be poſitively ſtated that the defendant was ſubject to the by-law 
when he did the act complained of? Du, Did.) 8 

[And whether it be ſufficient if it be ſtated to have been done on a 
day (after a viz.) after he was ſubject to the by-law, as it appears on 

other parts of the declaration. Qu. id.] 

[But a by-law, that none but freemen ſhall keep ſhop, and which 
conſines the action for the penalty to the portmote court, where 
none but the ſheriff, or coroner, (who muſt be freemen,) can array a 
jury, is bad. g Bur. 1847. | +4 | 

(For, tho', in the regulation of its own members, a corporation 
may make by-laws, and enforce the obſervance of them in its own 
courts, becauſe every member is bound by the juriſdiction into which 
he voluntarily enters; yet it is contrary to the fundamental principles 
of law, that corporations ſhould try their own ſuits againſt /rangers. 


Per Lord Mansfield, 3 Bur. 1858 


(D 2.) By Diſtreſs, c. „ 


So, a by-law may enact, that the penalty ſhall be recovered, or 
levied by diſtreſs. 5 Co. 64. Adm. 3 Lev. 281. 1 Rol. 366. J. 42. 

And tho' it do not ſay what beaſts ſhall be diſtrained, it will be 
good; for it ſhall be intended the beaſts of the offender. R. Dy. 
322. 3. 1 Rol. 366. J. 10. 

But a penalty cannot be levied by diſtreſs, without a preſcription 
ay a'G ” wn expreſs words of the by-law, that it ſhall be ſo levied. 
I Aol. 367. J. 5. 5 

90, a * cannot be impoſed upon a town, and levied upon a 
particular perſon, who cannot have contribution. R. 3 Lev. 49. 

So, a by-law, that the offender ſhall be disfranchiſed, may be good. 
D. Me. 412. Is 
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(E) What not. 
(E 1.) By Impriſonment. 
BVT a by law, that the party, unleſs he obey, ſhall be impriſon- 


ed, is void, being contrary to Magna Charta. X. 5 Co. 64. a. 7 
1 Rel. 363. J. 45. R. Mo. 411. D. 8 Co. 127. 5. Adm. Sal. 349. 
on. 102. | ERS 
Or, that he ſhall forſeit 40 5., and for non-payment ſhall be impri- 
foned. R. 1 Rol. 364. I. 5. | i 
But by cuſtom, a corporation may have power to commit, tho” not 
by charter, or by law. 1 Sal. 349. DUR 0 
So, by cuſtom, a by-law, with impriſonment for non- performance, \ 
may be good. Semb. 1 Sal. 397. 0 
So, by the cuſtom of London, one may be committed for refuſal 
to be upon the livery. R. 2 Lev. 200. | 7 


(E 2.) By Sale, &c. | 


So, a by-law, that a penalty be levied by diſtreſs and ſale of the 
goods of the offender, is void. R. 8 Co. 127. b. R. 2 Vent. 183. 
3 Lev. 282. BE 

Tho! the officer who levies only diſtrains the goods, and does not 
ſell them. 2 Vent. 183. | | 

So, that a bond be given for performance. Semb. Ray. 227. 

So, a by-law, that the party, unleſs he pay, ſhall forteit his goods, 
is void. R. 8 Co. 127. 6. D. 2 Vent. 183. 

Or, that his bond, or covenant againſt the by-law, ſhall be void. 
Semb. Mo, 411. | 


CALENDAR. 
Vide Temps, (B 2.) 


— — 


CANONS. 


(A) What is the Uſe of the Civil Law. 


N England uſe is ſometimes made of the civil and of the eccleſiaſti- 
cal, or common law. Co. L. 11. 5. | wy 

Tempore Romanorum, viz. ab anno Chriſti 50, cum Claudius ſubjuga- 
vit Britanniæ partem, uſque annum circiter 410, cum Alaricus tempore 
Honorii Romam cepit, (annes circiter 360, ) the civil or imperial law was 
in uſe in Britain. Seld. Diſſ. ad. Fl. 479, 480. | 

And afterwards it was uſed for direction, where the law of Eng- 
land was filent ; or for confirmation, where it was conſonant. Seid. 


Dif. 464. 472. = | 


(B 1.) The Uſe of the Canon Law. 


e7 Empore Regis Stephani anno Dom. 1150, decretals were publiſhed 

for the government of the clergy. Dav. Jo. a. | 
Afterwards the pope attempted ro impoſe rogations; via. ordi- 
nances 
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nances for days of abſtinence of the laity, as well as of the clergy. 

Dav. 70. a. | k 5 
Anno 1230, tempore Hen. 3. other decretals for the laity, as well as 

the clergy, were publiſhed, Dav. 70. a. © | 
Decretals were firſt introduced in England anno 25 Ed. 1. Dav. 


71. 6, 
(B 2.) What ſhall be ſo called. 


Jus canonicum eft, quad ab ecclefia, aut viris ecclefraſticis inſtitutum eft. 
Lind. 16. Vide Jus Canomcum. 3 | 

Theſe were collected in a book, viz. Codex Canonum, which at firſt 
contained 131 canons, afterwards 207, made by ſeveral council, to 
which afterwards were added 85 apoſtolical canons, and ſeveral by 
other councils, with canonical epiſtles by divers popes. Afterwards 
the church of Rome made one codex canonum which contained the 
apoſtolical canons, the canons of the 12 councils, and the decrees of 
14 popes. Ayl. Iut. 9, 10, &c. | 

The body of the canon law now uſed, being confirmed by pope 
Gregory 13th, comprehends the decretum, the decretals, the 6th book 
of Decretals, the Clementines, the Extravagants and common decretals, 


and the 5th book of Decretals. Ayl. Int. 9. 19. 21. 25, 26, Oc. 
(C) What Canons bind. 


As to the power of making canons, vide in Convocation (E). TY 

All canons allowed and uſed in England, become part of the 
eccleſiaſtical laws of England. Dav. 70. ö. Vide in Prærogati ve, 
D 10.) | : Tx 
] So, all canons or conſtitutions made in a convocation, or provincial 
ſynod within the realm. Dav. 72. 3. R. Mo. 783. | 

By the ff. 25 H. 8. 19. repealed by the /,. 1 & 2 Ph. & M. 8. 
and afterwards revived by the Af. 1 Elix. 1. it was provided, that ſuch 
canons, conſtitutions, ordinances, and ſynodals provincial already 
made, which be not contrarient to the laws, ſtatutes, and cuſtoms of 
the realm, nor to-the hurt of the king's prerogative, ſhall be uſed as 
before the ſaid act, till otherwiſe ordered by 32 perſons to be appoint- 
ed according to the ſaid at. 

And by the ſame ſtatute, the king may nominate and aſſign at his 
- pleaſure 32 perſons of his ſubjects, 16 of the clergy, and 16 of the 
temporalty of upper and nether houfe of parliament, who ſhall have 
power to examine canons, &c. before made, and ſuch as the king and 
the major part of them ſhall deem worthy to be continued ſhall be 
obeyed, ſo that the king's aſſent under the great ſeal be firſt had to the 
ſame, and the reſidue ſhall be void. | | 2 

And ſuch nomination was allowed by the /. 27 H. 8. 15. the 

. 35 H. 8. 16. and the ff. 3 Ed. 6. 11. 
But there never was any ſuch nomination by H. 8. or Ed. 6., and 
therefore all canons and conſtitutions here received and allowed be- 
fore that time, are now the eccleſiaſtical laws of the realm. Wat. 
22. 5 

And all perſons are bound by them; for they are part of the con- 
ſtitution. at. 23. | 
| And 


% 
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And the common law courts will take notice of them as ſuch, 
Wat. 23. 

Canons made 3 Fac. by the convocation with the king's licence, and 
confirmed by the king, bind without confirmation by parliament, 
2 Vent. 44. | 


e They bind the clergy, but not the laity, unleſs they are confirm. 


ed by parliament. Carth. 485. 

Yet it was reſolved in the Houſe of Commons, 15th December 1640, 
nemine contradicente, that the convocation, &c. hath no power to make 
canons to bind the clergy or laity, without the common conſent of 
parliament. 3 Ruſh. 1365. ; EO | 

But a canon ſhall not be allowed, contrary to the common law, 
2 Inſi. 599. 647. 653. K. 12 Co. 72. per Vau. 2 Vent. 44. 

Or, contrary to the king's prerogative, or the cuſtom of the realm: 
2 Int. 653. 658. R. 12 Co. 72. 

Or, contrary to an act of parliament. 2 nfl. 658. R. 12 Co. 72. 

And therefore by the f. 25 H. 8. 19. it is declared, that a canon 
coutrary to the king's prerogative, the law, flatutes, or cuflom of the realm, 


| is of mo force; and this was only declaratory of the common law. 


2 Inſt. 658. 

So, canons eſtabliſhed in convocation by the king's licence, do not 
bind laymen, but only eccleſiaſtical perſons; for the laity are 
not repreſented in a convocation. Sal. 412. D. that they bind 
the whole kingdom. Mo. 783. They do not bind the temporalty, 
12 C. 73. | | 

So, they bind only in eccleſiaſtical matters. Semb, Mo. 783. 
12 Co. 73. | . 

So, canons eſtabliſhed, Cc. do not bind the laity. Per Tyrrell, 
2 Vent. 43. But per Yau. in eccleſiaſtical matters they bind laicks 
and eccleſiaſtics. 2 Vent. 44. 

Lay perſons are not within the words of the 62. 101, 102, 103, 
and 104th canons of 1603. | 

The canons of 1603, proprio vigore, (for ſome are only declaratory 
of the ancient canon law,) do not bind the laity. Per Hardwicke C. J. 
et tot. Cur. on great conſideration. Middleton v. Croft, MH. 10 G. 2. 
Str. 1086. B. R. H. 326. b | 

So, a canon that has never been received in England, is not 
ue of the law eccleſiaſtical. Kel. 181. b. 184. Latch, 191. 2 If. 
And by the /. 25 H. 8. 21. it is recited, that England is free from 
ſubjection to any man's laws but ſuch as have been made within the 
ſame, or by ſufferance of the king, the people by their own conſent, 


and long uſe, have bound themſelves to the obſervance of, not as to 


foreign laws, but as to the ancient laws of this realm, originally eſta- 


bliſhed within the ſame, by ſuch ſufferance, conſent and cuſtom, and 


not otherwiſe. 5 | 

So, the interpretation, execution, and diſpenſation of all - canons 
allowed within England, belong to the king and his miniſters. Dav- 
70. 6. Vide Prerogative, (D 11.) I 
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(A) Who have Capacity to purchaſe. 
(A 1.) Perſons Natural. 


PERSONS capable to purchaſe are natural or politic. Cor 


* 


L. 2. a. | : 
All perſons natural have 2 capacity to take by purchaſe. 


Perſons deformed, if they have human ſhape. Co. L. 3. ö. 
A deaf, dumb, and blind perſon. Co. L. 3.6. | = 
An ideot, or a man of non-ſane memory may purchaſe, without 

the conſent of any other. Co. L. 2.6. 3.6. | 

And he himſelf can never avoid the purchaſe. Co. L. 2. ö. 

So, if he recover his ſanity and afterwards agree to the purchaſe, 
his heir ſhall never avoid it. Co. L. 2. 6. 

But if he dies in his inſanity, or recovers, and dies before agree- 
ment to the purchaſe, his heir may agree to, or waive the eſtate, 
without cauſe alleged. Co. L. 2.6, "Tv 

A leper may purchaſe. Co. L. 3.6. | 

So, an hermaphrodite, according to the prevailing ſex. Co. L. 3. a. 

A baſtard, by his name of reputation, Co. L. 3. 6. Vide Bard 
| h man convicted or attainted of treaſon or felony, may purchaſe 
for the benefit of the king. Co. L. 2. 6. | 

So, a feme-covert may take by purchaſe, till her huſband diſagree, 
or ſhe after her huſband's death waive it. Vide Baron and Feme 
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2 MW a _ may purchaſe ; but the lord afterwards may enter. 
9. L. 2.6, | 

So, an alien may purchaſe for the benefit of the king, or an houſe 
for his habitation. Co. L. 2. 5. Vide in Alien, (C 2, 3.) 

So, an infant may purchaſe without the conſent of another; for 
it ſhall be intended for his benefit. Co. L. 2. 6. ET 

But aſter his full age, he may agree to it, or waive it at his plea- 
lure. C. L. 2. 4 88 ; 
And if he die before agreement, after his full age, his heir may 
agree to, or waive it. Co. L. 2.6. EX 

So now, a monk, nun, c. may purchaſe; for they were not diſ- 
abled by the common law; and the canon law, whereby their diſability 
incurs, is here aboliſhed. 1 Sal. 162. #@ 8 


> (A 2.) Politic. 
A body politic is ſole or aggregate. Co. L. 2. a. Vide Franchiſes, 


CF 1, Se.) 


A corporation aggregate conſiſts of many perſons, all capable of 


purchaſing, or one capable and the others incapable. Co. L. 2. a. 


A corporation ſole, as the king, a biſhop, a parſon, &c, may pur- 
chaſe to him and his ſucceflors. Co. L. 250. a. 
80, a corporation aggregate, where all are capable ; as, a mayor and 
commonalty. Vide Co. L. 250. a. | : 
Dean and chapter. | | 
Vor. II. NM Sos 
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So, where one is capable, and others incapable ; as, an abbot mar 


purchaſe without the conſent of the convent, and cannot afterwards 
avoid it. Co. I.. Z. ö. 

But his ſucceſſor for good cauſe, and not otherwiſe, may waive the 
purchaſe. Co . 1. 


As, if the rent reſerved exceed the value of the eſtate. Co. L. 2.6. 


(B 1.) Who not. 


BY: a 4K ita who has not an human form, cannot purchaſe, 


Nor, a — > fed? in religion, for he is dead in Jaw ; as, a monk, 
friar, nun, &c. except where they are ſovereigns of an houſe of re- 
ligion. Co. L. 3. b. 132. 6. 

So, a community not incorporated cannot purchaſe ; as, the pa- 
riſhioners or inhabitants of D. Co. L. 3. a. 

The b in ſuch a waſte cannot take by grant of the lord, 
Co. L 

So, churchwardens cannot purchaſe lands (but goods only). Ct, 

L. 3. a. 


(B 2.) By the Statute of Mortmain. 


(B 2.) M bat is mortmain.] By the ft. 7 Ed. 1. de religigſi, Si quis 
religioſus, vel alius, (for Magna Charta, 9 H. 3. 36. extends only to a 
religious houſe which purchaſes, 2 nf. 75.) purchaſe lands or tene- 
ments in fee, the lord of whom the lands are holden may enter within 
a year; or, if he be negligent, the next lord within half a * or, 
if he neglect, the king may enter. 


So, by the /. ack 2. 13 Ed. 1. 32. if he obtain a recovery by col. 
luſion. 2 nf. 4 


And by the . W « 15 R. 2. 5. if there be a feoffme ntto the ule of 


ſuch an one. 
And theſe ſtatutes extend to every corporation ſole or aggregate, 
eccleſiaſtical or temporal. Co. L. 2. b. 2 Infl. 75. 


If lands are granted to them upon an exchange. Kit. * 
F. N. B. 223. E. F. 


If an advowſon be appropriated to them. F. N. B. 223. H. | 


Kit. 39. a. 

Or, a rent-charge granted. V. N. B. 223. B. Kit. 38. 5. 139. b. 

80, if lands are deviſed to them. F. N. B. 224. F. 

So, if a biſhop enter gpon land purchaſed by his villein, it is mort- 
main. F. N. B. 224. W. 38. 6, 

If a biſhop or other corporation alien to another and his ſucceſſors. 
F. N. B. 222. D. Kit. 38.6. 

By the J. 23 H. 8. 10. feoffments, fines, wills, Ec. to the uſe 
of the pariſh-church, chapel, guilds, commonalties, Sc. or to find 
obits, prieſts, c. which are to have continuance above 20 years, 
{hall be void. 

If there be an alienation in mortmain of things not held, as of a 
villein, rent-charge, common, advowſon, Sc. the king ſhall have them 
preſently. Co. L. 2.6. 


GB 3.) N bat i is not b morimain.) Buf if an annuity be granted | to a 
corporation, 


-- 
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corporation, it is not mortmain ; for that charges the perſon only 

. 260. 

8 So, if goods and chattels are granted. Kit. 139. 6: | 

So, a grant of a diſtreſs in other lands for an antient rent. &. 

F. N. B. 224. G. Kit. 39. b. | | 

A releaſe of rent to the tenant. Kit. 39. a. 

Recovery in value upon voucher. Kit. 39. b. 

So, the king by his licence may diſpenſe with an alienation in 

mortmain. Kit. 39. b. | 

And before ſuch licence an ad quod damnum antiently iſſued; but 

is not now uſed. F. N. B. 222. D. Vide ft. 27 Ed. 1. | 

But ſuch licence does not bind the other lords. Vide F. N. B. 222. 

D. Kit. 139. a. b. | | ih 
And therefore, it was enacted by the /. 7 © 8 IV. 3. 37. that the 

king may licence to alien, or take in mortmain. | : 

So, a deviſe to a charitable ule within the f. 43 Eliz. is not 

mortmain. e Tot 

Tho' the deviſe be to a college. R. 1 Lev. 284. [Vide Uſes, 

VN. 13. a 

(B 3.) By what Names they ſhall purchaſe. 


(B 4.) Perſons natural.] A man regularly ought to purchaſe by his 
name of baptiſm, and his ſurname. Co. L. 3. a. 

But if he purchaſe by his name of confirmation, it 1s ſufficient. 
Co. L. 3. a. and that ought to be uſed. 1 Brownl. 47. 

So, if there be a certain deſcription of the perſon who purchaſes, 
_ his Chriſtian and ſurname are omitted, it is ſufficient, Co. 
. - | 
As, if a grant be 10 the earl of Pembroke, the biſhop of London, &c. 

by his name of dignity z for the perſon is certain. Co. L. 3. a. 

To the Cheſter herald, &c. R. 2 Rol. 44. J. 15. 

To the wwife of B. Co. L. 3. a. 

Primo aut ſecundo ſilio, ſeniori puero, natu minimo, omnibus liist, 

_ liberis, exitibus, aut rectis haredibus de B. Co. L. 3. a. X. 
N 88 | HE: 

; And primo puero, may be to the firſt child, tho” it be a female, if 

it be ſo explained by any other writing. R. Me. 104. | 

If it be % the iſſue male, his firſt iſſue male ſhall take. R. 3 Lev. 

433 5 

So, tho' his Chriſtian name be added, and miſtaken. Co. L. 3. a. 

So, if there be a limitation to the heir male of the bedy of his grand- 

father, the heir male ſhall take, tho' there be an heir general alive; 

for the deſcription is ſufficient to make him take by deſcent, and 

therefore it ſhall be well by purchaſe. K. 2 Ver. 730. 

But if there be a deſcription of a perſon certain in eſe, and there 

is no ſuch one in rerum natura, a perſon who afterwards anſwers to 

the deſcription cannot take; as, if a remainder be limited to B., the 

wife of A., tho" A. afterwards marry B. before the particular eſtate 

ends, ſhe cannot take. Mo. 104. | 

Vide Fait, (E 3.) 
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(8 ;.) Politic.] So, a corporation regularly ought to purchaſe by 
us name of incorporation; and therefore, a grant by or to the maſter 
M 2 . | and 


-  - — „ 


> Prams ©" I, +, 


a college and hoſpital are the fa e. Seinb. 1 Les. 215. 
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and aardenc of cooks in London, whereas my are named maſters and 
governors, will be void. R. Pi. Com. 537.09 n 

The maſler of St. Peter's, where the name is, the maſter of 8. Pe- 
ter*s und St. Paul's. Bro. Corporation, 8. 

The prougſt, & c. of the houſe of N., where it is a chauntry. Br. 
Corporation, 21, 22. 

The dean and chapter cathedrals ecelęſiæ ſanctæ & Wen Trimtati; 
N. omitting ex fundatiane reg. £d. 6. Aum. 3 Co. 75. 2 And. 166, 
167. Jun. 170. 

Cl'egium rigule de Eton, where the name is collegium * Mariæ de 
Eton. Dy. 150. 4. 1 And. 23. Mo. 13. | 

The dean and canzns libere capelle de W here the name is, the dean 
and canins capellg St. Geo. Mariyr de NM. 1 Leo. 162. 

The maſter collegii de Merton in Oxonia, where the name is Cl. 
legium ſciolarium de M. in umnverfitate Oxonie, x Les. 162. Cont, 
Mo. 266. | 

The preſviters and chaplains of St. Stephen' 4, Where the name 1s, the 
dean, canons, and vicars of St. Stenhen's. 2 And. 266. 

The proveſt and l ſcholars of Q; Oreen's college, in the univerſuty of Oxford, | 
where the name is, the prove! Fund ſebol ws aule regine de Oxford. Dub, 
Lane, 15. 33. 

Yet, an addition to a name does not avoid the purchaſe, but fhall 
be rejected: as, if the maſter and brethren are named, the maſter and 
brethren ſive ſacit. R. 11 Co. 20. 4. Bro. Corporation, 8. 62. 

If the maſter, Cc. of the myltcry of cooks are named, of the craft 
and myſtery. Pl. Com. 537.6. 

If the hofpital H. 5. egi Angiie be named the hepital H. 7. nuper 
regis, 1 R. Leo. boo. 

If collegium Chriſti in Oxi be named Collegium Chriſti in acade- 
mia Oxonie. R. Mo. 361. Fide Mo. 865. Sav. 129. KR. Poph. 56. 

If any ornament to a nam be added or omitted, Poph. 156, 7. 

Nor, an immaterial variation: as, a leale by the dean and chapter if 
Exeter, inſtead of, in Exeter. R. 2 Lev. 97. 2 Kol. 42. l. 45. 

By the maſter domus five collegii, ſtead of, domus frve hoſpitalis ; for 


Collegu Trinitatis, inſtead of, collegii ſanctæ & individu Trinitatis. 
1 Lec. 161. 

The dean and chapter eccleſiæ de Peterborough, inſtead of, ecelgſe 
Petrivurgenjis. I Leo. 159 Cant. 1 And. 23. 

Magifter m_ inſtead of, magi/er aule, &c. R. 11 Co. 22.6. 

Magiſter he 8 H. 7. de Savoy & capellanus piædidti hoſpitalis, in- 
ſtead of, mag er & caprlianus boſbitalis E. 7. de Savoy. R. 1 Lev. 

159. Acc. Dy. 278. Mo. 865. * 
The miniſter of God of the pocr-Hcuſe of D., inſtead of, the miniſler of 
the poor's hoſe of God of D. Dub. 2 And. 117. R. Mo. 865. 

Major & ballivi villæ de D. & burgenſes ejuſdem ville, where the 
name is major & burgenſes vilie de D. R. 1 Rol. 119. 

The dean and chapter ecclgſiæ Petriburgenſic, inſtead of, ſancti Petri- 
burgenſ;s. Mo. 14. Cont. 1 And. 23. 

So, if a ſtatute or teſtament give a certain deſcription it is ſufli- 
cient, tho' the name be not obſerved : as, if advowſons of recuſants 
are given to the univerſity of Cambridge. R. 10 Co. 57. b. 11 Co. 21:6. 

a. L. 166. 5 
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80, in grants and conveyances, it is ſufficient, if the ſame name 


in re && ſer ſu be uſed, tho' not in verbis. R. 10 Co. 124. | 
So, by a verdict or an averment, a miſnomer may be aided, 10 Co. 


125.6, | 
80 if an ancient corporation be incorporated de novo, with an ad- 
dition to the name; a leaſe, Oc. by the ancient name, will be good. 
R. Fon. 167. ̃ | : | 
(C) Who'have Capacity to grant, 


VERY perſon being a natural and lawful ſubject, of ſane me- 


E mory and full age, may make a feoffment, graut, leaſe, Sc. Cor 
L. 42.b. Vide Grant, (A 1.) | 


Tho? he be a baſtard. Co. L. 42.6, 


Convict of hereſy. Co. L. 42.6. 
A leper removed by the king's writ a ſocietate hominum. Co. L. 


”. 7 | 
| Tho! he be deaf, dumb, or blind, if he has good ſanity and diſ- 


cretion. Co. L. 42. 6. 
(D) Who not. 
(D 1.) A man profeſſcd. 


UT a perſon profeſſed in religion, (who is civiliter mortuus,) as 
a monk, friar, canon, &c. cannot make a grant; for his grant ſhall 


be void. ä | 
Yet the ſovereign of an houſe of religion, as an abbot, prior, c. 


may make a grant, &c. Vide Co. L. 132. 6. 
So, may a monk, friar, Cc. in the name, and by the aſſent of his 


ſovereign. | 
Or, as a farmer of the king, in reſpect of his farm. Vide Co. 


L. 132. b. | 
Vide Abatement, (L 5.) 


(D 2.) A PFeme-Covert, 
90, a grant by a feme-covert, w thout the aſſent of her huſband, will 


be void. Vide Baron and Feme ( Q ). 0 
Yet, a fine or common recovery of her own land, will be good, 


till it be avoided by her hutbaud. Yide Baron and Feme, (P 1.) 

1 5 a grant en autre droit, as executrix. Vide Baron and Feme, 
. 

So, if a woman make a grant when ſole, and deliver the deed as 

an eſcrow, to be her deed upon conditivus performed, and before the 

conditions performed ſhe takes huſband, and then the conditions are 

performed, it will be good ; for after performance it has relation to 


the delivery. Per. Grant. g. 


So, if a feme-covert deliver a deed when covert, and after the death 


of her huſband deliver it de novo; it ſhall be good by the ſecond de- 
livery ; for the firlt delivery was entirely void. 2 Rol. 26. J. 3. 


Vide Fait, (A 3.— B 5.) 
(D 3.) An Infant, | 


So, a grant by an infant by deed will be void, if it ſeems to his 
Prejudice. Vide Infant, (C 2.) | 
M 3 So, 
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%: CAPACITY. 
So, if the grant takes effect by livery from his hand, or ſeems to 


bid 


his advantage, yet it is voidable, and may be avoided by him or his 
heirs. Vide Enfant, (C 3, &c.) 


(D 4.) A Man inſenſible. 
So, a man who has no un 'erſtanding ; as, if he be dumb, deaf, and 


blind from his birth, has not a capacity to grant, but his grant will 
be void, Per. Grant. 25. 


(D ;.) A Man non-ſane. 

So, a man of non-ſane memory has not a capacity to make 3 
grant that ſhall bind his heir, or any other, beſides himſelf. Vide 
deat, (CD 1, c.) 

And therefore, if an ideot, lunatic, &c, make a feoffment, grant, 
or gift, c. his heir ſhall avoid it. Vide Per. Grant. 21. 

So, if he make a feoffment with a letter of attorney to make livery 
when non-ſane, and afterwards he comes to a good memory, and 
then livery is made without any other aſſent ; his heir ſhall avoid it, 
Per. Grant. 23, | - | | 

But a man non-ſane cannot avoid his grant, &c. during his life; 
for he cannot diſable himſelf. Per. Grant. 21. 


So, if the grant be by matter of record, as by fine, &c. his heir 
ſhall not avoid it. Per. Grant. 24. | | 


(D 5.) Attainted. 


So, a perſon attainted of treaſon or felony has not a capacity to 
make a grant that ſhall bind the king, or the lord of whom the lands 
are held. Vide Per. Grant. 26. 


But a grant. by a perſon attainted binds himſelf and his heirs. 
Jide Per. Grant. 26. | | 


(DJ.) Head of a Corporation. 


So, the head of a corporation aggregate has not a capacity to 
bind the corporation by his grant, without aſſent of the community 
under the common ſeal; as, if a mayor make a feoffment, or grant 


of land, or a grant of a rent, Sc. out of land, without aſſent of the 


commonalty under the common ſeal, it will be void. Vide Per. 
Grant. 31. | 


So, the maſter of an hoſpital or college, without aſſent of the bre- 
thren. Vide Per. Grant, 31. 5 | 5 

So, a grant by the head of a corporation ſole binds only himſelf, 
but not his ſucceſſor: as, a grant by an abbot, prior, &c. without 
aſſent of the convent. Vide Per. Grant. 31. | 

By a biſhop without aſſent of the dean and chapter. _ 

By a dean, without the aſſent of the chapter. Vide Per. Grant, 


gl, 32. 
Who may ſue and be ſued, and who not. 


Vid: Action, (B I, Se. C 15 c.) - Abatement, (E I, £7, 
| | F 1, Sc.) 


Who may deviſe, and take by Deviſe, and who not. 
Vide Deviſe (G=H 1, &c.—I—K). 


Who may marry, and who not. 
Vide Baron and Feme, (B 1, Se.) 
, CAPE. 
Grand Cape, Vide Proceſs, (D 4.) 
Petit Cape. Vide Proceſs, (D 5.) 
CAPIAS 
Vide Pleader, (2W3.) 
2 
Capias ad Satisfaciendum, 


Vide Execution, (C g, Sc.) - Bail, (R 4.) 
Capias pro Fine. 
Vide Execution, (B 1, 2.) 
Capias 11 Laicus. 
Vide Statute Staple, (D 4.) 
Capias Utlagatum, | 
Vide Pleader, (2 W 6.)—Utlagary—Wales, (B 2.) 
T.lepſtatum Capias. 
Vide Proceſs, (E 7.) 
CAPIATUR. 
Vide Leet, (O 7, 8.) 
CARRIER. 
Vide Action upon the Caſe for Negligence, (C 1, Oc.) 
CASE. 
Vide Action upon the Caſe. 
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CASTLE. 
(A) Caftle-guard. 


ID for the keeping * a caſtle continues, tho the caſtle be de. 
ſtroyed. R. Mo. 1 


| . = 0 
Writ of Entry in Caſu Proviſo. 
Vide Dum fuit infra Statem (D). 


CASU CONSIMILI. 
Writ of Entry in Conſimili Caſu. 


Vide Dum fuit infra Ætatem (E). 
* ' - 8 
CASUAL PROFITS. 
Vide Preregative, (D 49, 50.) 
CATHEDRAL. 
Vide Cemetry, (A 3.)—#/zliſe (B). 


Cai T Ti. | 
' Vide Dijmes, (H 5, Sr.) 


CAUSE OF ACTION. 

Vide Abatement, (G 4, &c.—H 24.)—A2im, (E—F—G—1). 
CAUTION. 

Vide Admiralty, (E 19. — Bai (OD). 


EME TE RV. 
(A 1.) Church-yard, | 


HE churcheyard is, tous fundus, qui infra clauſuram ipfius cone 
tinetur. Lind. 267. v. cœmeteriis. 

The church- yard, circa ecclgſiam majorem 40 2 continere debet, 
tirca minorem 30 Paſſus. Lind. 25 3+ ver. clue Cee | 


(A 2.) 
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(A 2.) To whom the Profits belong. 


The ſoil and profits of the church and church-yard belong to the 
parſon. Vide Eſghſe, (G 1.) | 1 

Or, to the vicar. Vide Ecclefraftical Perſons, (C 14.) 

And the parſon may make a leaſe of the church-yard. 

If he leaſe his parſonage, the church and church-yard paſs. 

If any cut corn or trees there growing, treſpaſs lies by the parſon, 
or his leſſee. | | | 

[And where the parſon libelled in the ſpiritual court for cutting 
elms in the church-yard, the defendant obtained a prohibition' on 
ſuggeſtion that they grew on his freehold. 1 Ld. Raym. 212.) _ 

By uſage in London, the churchwardens take the money for bury- 
ing in the church or church-yard, and the parſon has nothing but in 
the chancel. 2 Sho. 184. Ds | 

So, the incloſure of the church-yard belongs to the pariſhioners. 

Vide Prohibition, (G 4.) „ 8 


(A 3.) What Privileges belong to the Church-Yard. 
Czmeterium gaudet eodem privilegio, quo ęccigſia. Lind. 256. v. Cæ- 
meterio, 270. | = Fey 

And therefore, before ſanctuary was taken away, churches and 

church-yards had the privilege of 1 Vide fl. 32 H. 8. 12. 

By the /. of Wint. 13 Ed. 1. 6. fairs and markets ſhall not be 
kept in church-yards, for the honour of the church. 25 

By a conſtitution at Oxford anno Lind. 270. Judicium 
fanguinis, (1. e. cauſa per judices ſaculares de effuſione ſanguinis aut cor- 
porali pœnd, ) ne tractetur in eccigſia, aut cœmeterio. . 
So, by the 88th canon, anno 1603, the churchwardens and their 
aſſiſtants ſhall ſuffer no plays, feaſts, banquets, drinkings, temporal 
courts, or leets, lay-juries, muſters, or other profane uſage in the 
church or church-yard, hs | 

So, by the ff. 5 Ed. 6. 4. if any by words only quarrel, chide, or 
brawl in the church or church- yard, the ordinary on proof by two 
witneſſes may ſuſpend him; if lay, ab ingreſſu ecclgſiæ; if clerk, ab of- 
Icio, as long as he thinks meet. 2 EE | 

If any ſmite, or lay violent hands on another, he ſhall be ih facle 
excommunicate. | 

If any maliciouſly ſtrike with a weapon, or draw a weapon to ſtrike 
in the church or church- yard, and be convicted by verdict, confeſ- 
fon, or two witneſſes before the juſtices of aſliſe, ayer and terminer, 
or the peace, he ſhall loſe one of his cars: or, if none, be ſtigmatized 
on the cheek with an hot iron with the letter F, and beſides ſtand 
iþſo facto excommunicate. _ | | 

[The eccleſiaſtical court has juriſdiction to give ſentence of excom- 
munication z and there muſt be a ſentence declaratory at leaſt, for 
—_ in a church- yard. Bilſon v. Chapman, H. 9 G. 2. B. R. H. 
190. l | | 

[And this may be done without any prior conviction. Bid.) 

[Unleſs on the third clauſe of ſtriking with, or drawing a weapon, 
and there a temporal puniſhment (the loſs of an car) being inflited, 
and the excommunication and accumulated puniſhment, a prior con- 


viction is requiſite, Ibid.) c 
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Cathedral churches are within this ſtatute, and church-yards which 
belong to them. R. Cro. El. 224. 1 Leo. 248. 
So, it ſhall be within the ſtatute, if any ſmite or draw a weapon to 
ſmite, c. in his own defence. Vide Ney, 191. 
But the indictment muſt ſay, quod malitigſe percuſſit, or extraxit cum 


intentione ad percutiendum. N. Noy, 171, 2. 
So, he ſhall not be excommunicated, till the conviction tranſmitted 


to the ordinary, and ſentence upon it, tho' the ſtatute ſays, he ſhall 
be ipſo facto excommunicated. Dub. Dy. 275. b. But acc. in marg, 
KR. Cro. Car. El. g12. [Vide ſupra, B. K. H. contra.) 

Till the conviction tranſmitted ; but that is ſufficient without ſen- 


tence upon it. R. 1 Vent. 146. 


(B) Burial. 
In what Place it ſhall be. 


RURIAL was the uſual character of a parochial church. Se/d. d. 
Dec. c. g. ſect. 4. Vide Hgliſe (C). . 

And therefore, every perſon (who may have Chriſtian burial) may 
have burial in the church- yard where he dies, by the general cuftom 
of England. OR: 

And that, without any fee for breaking up the ſoil. R. 1 Sal. 334, 
[Andrews v. Cawthorne, C. P. H. 18 Geo. 2. Willes, 536.] | 

[It may be due by cuſtom in any particular parifh. J6id.] 

[The burial fees in St. George's, Bloomſbury, are directed by flat. 

Geo. 2. c. 9. to be fixed by certain commiſſioners. id.] 

Tho' the church-yard be in a city, where anciently no burial was 
allowed without the king's licence. | 

So, by the canon, ne cui pro pecunia degenetur ſepultura, fed fi quid 
devotione ſidelium conſuetum fuerit erogari, volumus per ordinarium loci ec- 
clefiis jujlitiam fieri. Lind. 278, 279. , | 

And therefore, in eccigſia vel cemeteris, pro ſepulturg nihil exigi debet, 
nec pro officio ſepulturæ. Lind. 278. 

So, tho” by the canon, Laicus non ſepeliatur in ecclefia, niſi in cœmeterio. 

Yet by the cuſtom of England, every one (who ſhall have Chriſtian 
burial) may have burial in the common part of the church or chancel, 
paying the uſual fee to the parſon for breaking up the ſoil. Vide E- 
gfe, (G 1.) - 

The uſual fee is 3s. 4d. in the church; Gs. 8d. in the chancel. 

Or, by cuſtom, it may be more. 1 Sal. 334. 2 Keb. 778. 3 Ke. 


523+ 
So, by cuſtom the fee ſhall be paid to the churchwardens, tho of 


common right it belongs to the parſon. | 
So, a man may preſcribe, that he is tenant of an ancient meſſuage, 
and ought to have ſeparate burial in ſuch a vault within the church. 
Or, in ſuch an iſle, or the quire. aA 
And if he be diſturbed, he may have an action upon the caſe. 
2 Cro. 606, | | 
[But a cuſtom, that every pariſhioner has a right to bury his dead 
relations in the church-yard, as near to their anceſtors as poſſible, 18 
bad. Fryer v. Fohnſon, M. 29 G. 2. 2 Wilf. 28.) | 
So, tho' by the canon, a man ſhall be intombed, ubi decimas perſol- 
vebat ViVus. | . | = 
c 
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Yet he may by his will appoint his burial at ſuch a monaſtery, c. 
as he pleaſes. Seld. de Dec. c. g. ſect. 4. | | | 

And if the burial be out of the pariſh where he died, the parſon of 
the pariſh where he died cannot preſcribe for a fee for his funeral, 
unleſs he was a pariſhioner there. R. Hob. 175, | 

So, altho' he was a pariſhioner ; for he ought not to have a fee, 
where nothing is done. Semb. Sal. 33 2. fd Rs 
But by the canon a felo de ſe ſhall not have burial in the church, or 


church-yard, without a licenſe from the biſhop or ordinary, 
Nor, a mar excommunicated, 8 


(C) Tomb, Monument, Se. 


80, an heir or executor may erect, or ſet up a tomb- ſtone, or other 
monument in a convenient place within the church or church - 
yard, for the honour of his anceſtor there buried. 

And, if any one pull down or deface ſuch tomb-ſtone or monu- 
ment, the heir may have an action for it. Co. L. 18. 6. | 

So, if any deface the arms, pennons, &c. put up in a window, or 
elſewhere, in honour of his anceſtor. Co. L. 18. 6. | 

Tho' they are defaced by the parſon, ordinary, or churchwardens, 
as well as by a ſtranger. R. 2 Cro. 367. 

So, the wife or executors, who ſet them up, may have an action 
for defacing them in their time. Co. L. 18. 6. | | 

But a monument, tomb, Ec. cannot be erected to the hindrance 


of divine ſervice. 3 Inft. 22. + 
| CENSURES. 


Eccleſiaſtical Cenſures. 
Vide Prerogative, (D 12.) 


CERTAINTY. 


Vide Abatement, (H 5.) — Action upon the Caſe upon Aſſumpſit, (A 3, Qc. 
—H z.) Action upon the Caſe upon Trover, (G 2, &c.)—Appeal, 
(G 6.)— Arbitrament, (E II. - Cp, (8 19.)—Grant, (E 14. 
—G 5, 6.)— Inditment, (G 1, &c. ) Information, D 2.) — Man- 
damus, (D 5.) — Obligation, (B 2.)—Pleader, (C 17, Oc. 48. 
E 5, &c.—F 179.—S 21. 41, 42.—2 W 7.-2Z1.-3M;.)— 
Preſcription, (E 3.) Rent, (B 7.) -Retorn, (E 1, 2.) 


* * 


2» ỹ — 


CERTIFICATE. 
(A) Trial by Certificate of the Biſhop. 
| (A 1.) When it ſhall be. 7 


F there be iſſue upon general baſtardy, it ſhall be tried by the cer- 
tificate of the biſhop. Yidein Baſtard, (D 2.) | | 

So, if the iſſue be, ne unques accouple en loyal matrimony. 2 Rol. 

584. J. 52. Vide in Pleader, (2 T 10.) | If 


172 "EUR TIFTICATE. 


If the iſſue be, whether there was a divorce. 2 Rol. 585. L. 49, 
Whether there was bigamy. 2 Rol. 587. J. 7. 
Whether a man was profeſſed in religion, 2 Rol. 584. I. 12. 586, 
£ 81 = 
So, whether he was profeſſed of ſuch an order. 2 Rol. 584. J. 10. 
„ 
So, where the Mue is, whether a prior was dative or perpetual. 
2 Kol. 587. I. 10. 584. J. 20. | 
So, where the iſſue is, <vhether a clerk qvere inſtituted or not, it ſhall 
be tried by the ordinary. 2 Rol. 584. J. 3. Dy. 58. 3. 
So, full or not full; for the church is full by inſtitution. 2 Rol. 
5 83. J. 52. : y : 
So, an iſſue, whether a clerk 2was able or not, when the clerk is alive. 
2 Kol. 582. J. 40. 8 | X 
Whether a clerk reſigned, or was deprived. 2 Rol. 583. J. 45, 6. 
Whether a church be void by deprivation. 2 Rol. 583. l. 45. 
Whether a biſhop be conſecrated or not. 2 Rol. 588. J. 30. 
Tho! the iſſue be upon the time of the contecration. 2 Rol. 588, 
. 38. 
So, if the iſſue be, whether the dean or another is guardian of the 
ſpiritualties, 2 Kol. 588. J. 26. | | 
Whether a clerk was infra ſacros ordines. Adm. 2 Lev. 250. 
Or, was ſo at the time of his inſtitution ; tor the time here refers to 
the inſtitution, which ſhall be tried by the ordinary. Semb. 2 Lev. 
250. i | | | 
So, an iſſue, whether excommunicated or not, ſhall be tried by the 
ordinary. Co. L. 134. a. | 
Whether an executor refuſed to make probate of a will. Semb. 1 Les. 
205. | 3 TIP | 
So, by the fat. 1 Jac. 4. whether a recuſant conformed. Hard. 52. 


(A 2.) When not, 


But if a matter of ſpiritual cognizance is not direQly in ifſue, it 
ſhall be tried by the country: as, where baſtardy is not directly in 
iſſue. Vide Baſtard, (D 2.) | 5 

If the iſſue be, wife or not wife, eſpouſed or not, &c, 2 Kol. 585. 
J. 10. 17. Sho. go. Sti. 10. 1 Leo. 53. | 

W hether feme-ſole, or covert. 2 Kol. 585. J. 7. 12.15. 20. 

Whether A. be her huſtand, or not. 2 Rol. 585. l. 21. 

If the iſſue be, that ſhe was married: before her age of conſent to B., and 
afterwards to the demandant, and ſo his wife, and not the wife of B. 
2 Kol. 585. J. 25. | | 

So, marriage or not; for the marriage in fact, and not the legality 
of the marriage, is in queſtion, &. 2 Rol. 58 5. J. 50. 2 Cre. 102. 

So, in a perſonal action, if the iſſue be, whether lawfully married; 
for the marriage is the ſubſtance of the iſſue, and /awfully ought not 
to have been added. R. 1 Lev. 41. In 

So, if a matter of ſpiritual cognizance concerns perſons dead, or 
ſtrangers to the action; as, if the baſtardy of B. be alleged, who is 
dead or a ſtranger. Vide Baſtard, (D 2.) 

So, if ne unques accouple, profeſſion, &c. be alleged between ſtran- 


gers. 2 Kol. 584. l. 15. 585. J. 37. 40. ic 
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ff a clerk be dead, when the iſſue is, whether he was able, or noi. 
2 Rol. 583. J. 42. <Y 3 | 

30, if a matter of ſpiritual cognizance is coupd and entangled 
with a matter of temporal cognizance, it ſhall be tried by the coun- 
try; as, ſpecial baſturdy. Vide in Haſtard, (D 2.) 


Marriage within age of conſent, and afterwards a diſſent, and ſo not 


his wife, hall be tried by the country. 2 Rol. 585. J. 25. 
So, by the fat. 12 Car. 2. 33. baſtardy or marriage according to 
an ordnance of parliament after 1 May 1642, before 1660. 
So, if the iſſue be, prior or not prior, it thall be tried by the coun- 
try. 2 Kol. 584. l. 217. ; oF 
Ausidunce of a church, &c. by being a biſhop in Ireland, Pal. 459. 
So, parſon or not, upon ſpecial matter. 2 Roy. 585. J. 30. | 
90, infra facros ordines, where it relates to avoidance of a church 
by the act of unifor..ity. D. 2 Lev. 250. | 75 
80, if there be iſſue upon inſtitution and induction. 2 Rel. 584. 
J. 7. 585. l. 30. | 8 | 
Whether a church be void or not. 2 Rol. 584. J. 1. 588. J. 32. 
Whether void by reſignation. 2 Rol. 583. J. 47. | 


If iſſue be, whether excommunicated after a prohibition, it ſhall be 


tried by the country. 2 Rol. 585. J. 45. | 

IWhether profeſſed before a feoffment ; for the queſtion is upon the 
time. 2 ol. 588. J. 20. | 

So, in the caſe of infancy, a matter of ſpiritual cognizance ſhall be 
tried by the country; as, baſtardy alleged in him. 2 Rol. 586. J. 40. 
Vide Baſlard, (D 2.) | | CES or 

A divorce for præcontract of his father and mother, in an aſliſe by him. 
2 Rel. 586. J. 37 | „ | 

So, where it is pleaded only in abatement. Vide in Baſtard, (D 2.) 

As, if profeſſiun, or coverture be pleaded in abatement. 2 Rol. 

88. 8. 8 | | 
; So, where a matter of ſpiritual cognizance comes in queſtion in a 
collateral action. 2 Rl. 585. & 40. 50. 586. J. 25. Hob. 179. Vide 
ſupra, where it is not directly in iſſue. 

So, if the biſhop return, that the party is exempted out of his juriſ- 
dition, it ſhall be tried by the country; as, profeſſion, where the 
biſhop returns that he is exempted. 2 Rol. 587. J. 2. 

So, if the power of the bithop to make a certificate be taken away 
by act of parliament. Semb. Hard. 65. | | 

The lawfulneſs of a marriage in Scotland may be tried by a jury. 
Mderten v. Ilderton, C. P. T. 33 Geo. 3. 2 H. Bl. 145. | 


(A 3.) By whom the Certificate ſhall be. 


(A 3.) Vibe biſhop be a party.) So, if the biſhop be a party to the 
ſuit, the trial ſhall not be by his certificate ; as, in areal action againit 


2 biſhop, if he plead, that the demandunt is a baſtard, it ſhall not be 


tried by himſelf, but by the metropolitan. 2 Rol. 587. J. 45. 


So, in a quare impedit, where the biſhop appears to be the diſ- 


turber ; if the iſſue be triable by the ordinary, a writ goes to the me- 
tropolitan. Dyer, 353. 6. | 4 5 
As, if a biſhop allege refuſal, becauſe the clerk wes in'ailis, 
2 Rol. 587. I. 25. Dyer, 327. 6. 15 : 
Wy o, 
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'So, if the iſſue be, whether the biſhop be con fecrated, it ſhall be tried 
by the metropolitan. 2 Rol. 590. J. 10. 

So, if the archbiſhop of York be party, it ſhall be by the archbiſhop 
of Canterbury. 2 Rel. 589. 1. 30. 40. Dy. 328. a. 

But if the biſhop is not the diſturber, a writ to certify may be di- 
rected to him z as, in a guare impedit, where the vithop claims no- 
thing, but as ordinary. 2 Rel. 587. J. 30. 

Yet, if the biſhop is a party, tho? he is not the diſturber, the writ 
may be to him, or to the metropolitan at election. R. 2 Rol. 587, 
J. 40. 1 Kol. 364. 398. 

So, if he be the diſturber, the writ may be to him, at the election 
of the party. Semb. 1 Rol. 364. 397. 


(A 4.) If the ee be vacant.) If there ſhould be a writ to the metro- 
politan, and the ſee become void, the certificate ſhall be by the guar- 
dian of the ſpiricualties. 2 Rol. 587. J. 50. 

And the writ ſhall be, to the guardian of the ſpiritualties, ſede vas 
cante. 2 Rol. 589. 1.3.5. Dy. 77. a. | 

And if any one by compoſition be guardian of the ſpiritualties, it 
ſhall be directed to him. 2 Kol. 588. J. 53. : 

So, in the vacancy of a biſhopric, it ſhall be directed to the guard- 
ian of the ſpiritualties of the biſhop. 2 Rel. 590. I. 25. Dy. 350. a. 

Tho! the ſee of the biſhop or archbiſhop become vacant after iſſue, 
or judgment, and before the writ awarded. 2 Rol. 590. J. 30. 

80, by cuſtom, the writ ſhall be to the > aig of Cheſter, as 
immediate ordinary, for all things within the county of Cheſter. 
2 Rel. 588. J. 45 
. And to the archdeacon of Richmond, for all things within 
2 Rel. 588. J. 48. 

So, excommunication may be certified by the delegates. 2 Raul. 


590. J. 15. R. Dy. 371.6 
But, generally, the writ ſhall be directed to the biſhop, tho? he be 


abſent out of the realm. 2 Rol. 589. J. 10. | 
Tho' his vicar in his abſence refute the writ. 2 Rol. 589. J. 15. 
« Tho' the temporalties are ſeized into the king's hands. 2 Rel. 590. 


J. 20. | 
Tho? the biſhop be only elected, and not conſecrated. 2 Rol. 


. 
na 7 the king by his writ certify the abſence of the biſhop, be- 
fore the writ awarded, or before the return of it, the writ ſhall be 
directed to the biſhop, or his vicar general. 2 Rol. 589. J. 20. 25. 
If the writ be directed to the guardian of the ſpiritualties, and 
before execution a biſhop 1s created, there ſhall be a new writ to him. 


2 Rol. 590. J. 35. Dy. 350. a. 


(A 5.) Upon what Foundation, and at what Time. 


None can write to the biſhop to make a certificate, except the 
king's courts, Co. L. 134. a. 2 Rol. 589. J. 50. 
As, B. R. or C. B. Co. L. 134. 4. 2 Rol, 589. J. 50. 
The juſtices of gaol delivery, Co. L. 134. b 2 Rol. 589. J. 50. 
But the courts of London, Norwich, York, &c. cannot write to the 


ordinary. 2 Rel. 589. J. 50. 


And therefore, if a.plea be there of a matter 11010 by the 8 
cate 


* 
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gate of the ordinary, after iſſue joined, there ſhall be a mittimus to 
remove it in B. &c.; and after a writ to the biſhop, and a certificate 
upon it, there ſhall be a procedendo. 2 Rel. 5 89. I. 50. 
A certificate by the bithop of baſtardy, &c. is of no avail, except 
upon the king's writ to him directed. | ER 
And the-writ ſhall always be to the biſhop, not to his commiſlary, 
Se. R. I Leo. 205. Y | 

If there be a writ to the biſhop to certify baſtardy, Sc. and af- 
terwar.!s the aſſiſe diſcontinues by the juſtices not coming, and a re- 
attachment is ſued, the biſhop may afterwards make a certificate 
without a new writ. 2 Kel. 590. J. 50. 


(A 6.) How it ſhall be made. 


The certificate of the ordinary muſt be poſitive and expreſs. Vide 
Baſtard, (D 2.) —Pleader, (2 Y 10.) | | 
The certificate of the biſhop ſhall be concluſive ; for no averment 
lies againſt it. R. 1 Les 205. FE | | | 
But an action upon the caſe lies for a falſe certificate ; as, for a falſe 
return. Semb. 1 Leo. 205. 4 N 
Vide Excomengement, (B 2, Sc.) 


(B) Trial by Certificate of the Recorder of London. 


J. iſſue be joined, whether there be ſuch a cuſtom of London, it ſhall 
be tried by the mayor and aldermen, by the mouth of the recor- 


der. 2 Rol. 579. J. 10. 580. J. 5-25. 35. 40. 2 Jil. 126, Con- 
firmed by charter 2 Ed. 4. | 


[And the recorder . appears in the purple cloth robe, faced with 
black velvet; not his ſcarlet gown, his black {ilk one, nor the com- 
mon bar gown. 1 Bur. 251.] he | = 

And the recorder may make his certificate ore tenus. Cro. Car. 361. 
$16. | | 

[And afterwards deliver in the writ with a written copy of the re 
turn. 1 Bur. 249.) 75 | 

Tho? the cuſtom to be tried does not concern lands, or a deviſe of 
them, but a collateral thing. R. 2 Rel. 579. J. 35. Cre. Car. 517. 
Jen. 412. | 

Tho! it be in an action by qui lam, &c. which concerns the king. 
R. 2 Rol. 579. J. 30. 
And upon ſuch iſſue, there ſhall be a ſurmiſe by the plaintiff, that 
it 8 to be certified by the recorder. 2 Rel. 58 1. J. 5. Cro. Car. 
310. | 

[But if the recorder has once certified a cuſtom as part of the cuſ- 
toms of London, the court mult take notice of it, and it cannot be 
certified again, Doug. 380.] | 1 

But if there be a cuſtom for the profit of the city, it ſhall be tried 
by the country, and not by the mouth of the recorder} as, whether 
there be a cuſtom, that every freeman ſhall be quit of payment, &c, R. 
2 Kol. 579. J. 15, Hob. 86. 

That ſuch a thing ſhall be forfeited to the mayor, citizens, and common- 
alty, &c. R. 2 Rol. 582. J. 10. | rh | 

So, if the cuſtom is not directly in iſſue, it ſhall be tried by the 
country; as, if a cuſtom be alleged for a market in London every day 

| in 


evre to be determined by them, F. N. B. 243. K. A 
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in the. week, &c. and the iſſue is, that there is no ſuch market. R, 


2 Rol. 580. l. 30. Hob. 87. | 


(C) Trial by Certificate of the Marſhal, Sc. 


1 upon a diſtringas for eſcage, the iſſue be, whether the tenant was 
in Scotland with the king for 40 days, it ſhall be tried by the certi- 
cate of the marſhal of the king's hoſt under his ſeal. 2 Rol. 583. J. 30. 
Lit. ſect. 102. | | 
So, if iſſue be, whether a man outlawed was in priſon at Bourdeaux 
at the time of the outlawry, it ſhall be tried by the certificate of the 


mayor of Bourdeaux. Co. Lit. 74. a. | 


[So, if a ſerjeant be arreſted for a leſs debt than is allowed by the 
annual mutiny act, the certificate of the ſecretary at war may, on 
motion to diſcharge him, be read in evidence to ſhew the nature of 


his duty. 1 Black. Rep. 29.] 


Certificate of Aſſiſe. 
Vide Aſſiſe, (B 27, 28.) 


Bankrupt's Certificate. 
Vide Bankrupt, (D 37.) 


vide Enqueſt, (A 2, 3.)—Statute Staple, (D 2.) 


CERTIORART. 
(A.) When it lies. 


HE writ of certiorari is an original writ iſſuing out of the Chan- 
« 8 cery of B. R. when the king would be certified of any record in 
any other court of record. F. N. B. 245. A. 
Or, the king may command the tenor of the record, at his election. 
F. N. B. 245. B. | 

So, if nul tiel record be pleaded in C. B. the court may award a cer- 
tiorari. 1 Rol. 394. I. 15. Hob. 135. KR. Cro. Car. 297. 

So, if nul tiel record in C. B. of a recovery there be pleaded in B. R., 
and iſſue joined thereon, a certiorari is the proper method, and muſt 
neceſſarily iſſue. 2 Burr. 1034.] | 

If a certiorari iſſues to uſe the record as evidence, then the tenor, 


if returned, is ſufficient, and countervails the plea of nul tiel record; 


but if the record is to be proceeded upon, 'the record itſelf mult be 
removed, and this, whether it is before judgment, or after; and in 
this caſe, the writ muſt be ſuperſeded, and not quaſhed, which can 
only be done on a view of the record itſclf, JW oodereft v. Kinaſion, 
T. 1742, 2 Atkyns, 317.] | 

And therefore, the king may command the juſtices of C. B. to 
certify him of any record before them in his Chancery. F. N. B. 244 

Or, to ſend all records depending in C. B. before the juſtices = 


— 
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And if the juſtices in eyre cannot determine during their ſtay in - 
the ſame county, they ſhall be removed by certiorari into C. B. again. 


F. N. B. 243. K. 5 5 
So, a certiorari lies to the chief juſtice of B. R. to certify a con- 


Jemnation there for the king's fine, or other record, to the intent to 


have a pardon, Cc. F. N. B. 245. G. 246. C. | 


So, there may be a certiorari to juſtices of aſſiſe, to certify a record 
before them into Chancery, F. N. B. 244. C. 


Or, to remove all proceedings before them, before the new juſtices . 


of aſſiſe. F. N. B. 242. D. 243. C. D. | ME 
Or, before other juſtices, to the intent to have an attaint. F. N. B. 
242. E. | 
to the juſtices of aſſiſe, ſhall be granted to the crown 
or proſecutor, without ſpecial reaſon alleged; ſecùs to the defendant, 
Garland v. Barton, M. 11 G. 2. Andr. 27.) | 
It lies to remove an information before juſtices of aſſiſe, againſt 
a parſon for non- reſidence, for they have no juriſdiction in the cauſe: 
Bid.) | | | 
30 to juſtices in eyre to remove a record, or proceedings before 
them. F. N. B. 242. E. 243. K. 1 Sid. 296. | 
So, if a record be removed into the Exchequer, there may be a cer- 
ticrari to the treaſurer and chamberlains of the Exchequer: F. N. B. 
242. F. G. 243. A. 246. O. | | | | 
So, a certiorari lies to the treaſurer and batons to certify the debt 


of B. or his anceſtor to the king, without ſaying, into B. R., or into 


Chancery. F. N. B. 246. G. | | 

So, a certiorari lies to the juſtices of gaol-delivery. F. N. B. 
246, A. H. 7 + 

So, a certiorari lies to the juſtices of oyer and terminer to certify a 
_ into B. R., in order to have execution upon it. F. N. B. 
246. B. | 4 ö : 

So, after conviction, in order to have judgment. 1 Sal. 149. 
Mad. Ca. 17. | | 

To the mayor and ſheriffs of London, to remove a record before 
them to be determined in B. R. F. N. B. 245. E. 246.1. 


To the ſteward and marſhal of the king's houſe. F. N. B. 
236. F. K. | | 


- To juſtices of peace, to remove an indictment before them. Med. 
4. 17. 


(To remove an indictment, for not doing ſtatute-labour in the 


highway. Rex v. Eachard, 12 G. Rex v. Greenbuu, M. 3 G. 2. 
Str. 849.) Pe | . | 

To remove an indictment at ſeſſions againſt private perſons for 
not repairing a bridge. Rex v. Hamworth, P. 4 G. 2. Str. goo. 
Rex v. Cumberland, H. 35 G. 3. 6 T. R. 194. 8 

To the quarter ſeſſions of a corporation to remove an indictment, 
on affidavit that defendant could not have a fair trial. Rex v. Fanwle, 
M. 13 G. Ld. Raym. 1452.) | 


Or, to juſtices of peace to remove an outlawry, and proceſs tranſ- 


mitted to them. F. N. B. 246. J. 
So, it lies to juſtices of peace, to remove any order made by them. 
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To the ſeſſions, to remove an order of two juſtices. Rex v. Var. 
minſter, M. 8 G. Str. 470.] "ED 

To remove order of juſtices before appeal, where only one party 
has a right to appeal, for he may waive it; or where no time is li- 
mited for appealing, for then a certiorari might never lie; but where 
two parties have a right to appeal, and the time of-appealing is fixed, 
there it ſhall not be granted till after appeal, or after the time for it, 
Rex v. Harman, H. 12G. Andr. 343.] 

(One certiorari lies to remove ſeveral orders and convictions, if 
they relate to the ſame perſons and the ſame matter. bd.) 

[It lies from B. R. to all inferior courts, tho' the ſtatute giving ju. 
riſdiction ſay that the ſentence fhall be final, and without appeal, for 
the juriſdiction of B. R. cannot be taken away without expreſs words. 
2 Bur. 1042. 1 Black. Rep. 223.] | 

[Therefore it lies to remove orders made on the conventicle ad 

22 Car. 2. c. 1. even after appeal to the quarter ſeſſions, trial by jury, 
verdict and judgment, notwithſtanding the 6th and 13th ſeCtions, the 
firſt of which ſays, that no other court whatſoever ſhall intermeddle 
with any cauſe or cauſes of appeal on this act, but that they ſhall 
be finally determined in the quarter - ſeſſions only; and the latter en- 
acts that the act ſhall be interpreted moſt beneficially for ſuppreſſing 
conventicles; for the certicrari does not go to try the merits, but to 
ſee whether the limited juriſdiction has exceeded its bounds or not. 
Id. ibid.] 
« [If a ſtatute creating an offence give cognizance of it to one juſ- 
tice, with an appeal to the ſeſſions, and take away the certiorari, as 
to all the proceedings, and afterwards further powers, for the pu- 
niſhment of the offender, are given to the ſeſſions by another ſtatute, 
which does not take away the certiorari; the clauſe for taking away 
the certiorari: in the former act cannot be extended to the proceedings 
under the latter; therefore, where there have been proceedings under 
both ſtatutes, thoſe under the former act cannot be removed, but 
| thoſe under the latter may. 2 Term Rep. 73 5.J 

[So, to remove order out of quarter ſeſſions, on appeal from a 
ſcavenger's rate, altho*' 2 W. & M. A. 2. c. 8. ſays their order hal! 
be final without any appeal to any court. Rex v. St. Andrew's Hel- 
born, H. 4 G. 3. 3 B. M. 1458.) „ 

* Or, to a particular juſtice of peace, for a conviction or order by 

Im. 

So, to commiſhoners of ſewers, for all orders or proceedings be- 
fore them. F. N. B. 247. A. 1 Sal. 145. Vide Sewers, (I i.) 

[To commiſſioners of ſewers, for their order to remove their clerk, 
it is of common right; but in other caſes, where danger of inunda- 
tion may be, it is diſcretionary. Commiſſioners of Sewers in Yorkſhire, 
M. 11 G. Str. 609.] 

On the clerk of commiſſioners of ſewers being removed, and an- 
other appointed, B. R. will not, on the rule to ſhew cauſe, ſuffer 
them to make out their titles by affidavits, but will grant certiorari. 
Rex v. Banks, M. 11 G. Fort. 374. 
| To a biſhop to certify admiſſion, inſtitution, and induQion to 2 

church. F. N. B. 246. M. . . 

To an eſcheator. F. N. B. 247. I. = = 

To the cuftor brevium of C. B. to certify a writ original, or judicial. 
ENS: l 
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To the mayor of the ſtaple; to certify a ſtatute before him. 
z. M B. 244. D. Vide Statute Staple, (D 2.) _ | | 
To a ſheriff, for the record of a re-difſe;in or poſt-diſſeiſin before 
him. F. N. B. 242: B. | | 3 | 
And that, to the intent to have execution out of B. R. F. N. B. 
2. B. 7 85 | g 
| rt lies to remove inquiſition taken by the ſheriff under a private 
act of parliament, and the verdict and judgment thereon, Ke V. 
Mayer of Liverpool, T. 8 G. 3. 4 B. M. 2244] N | 
To ſheriffs and coroners to certify an outlawry in the county. 
E. N. B. 245. 6. 2 2 
So, it lies to the mayor, bailiffs; or other judge of a court in a city 
or town, to remove a record into B. R. to have execution there. 
E. N. B. 243. . | 8 
So, ro the cenſors of the college of phyſicians, to remove a judg- 
ment by them for malpractice. R. 1 Sal. 144. 
(So, it lies to remove a preſentment in a court leet. Cowp. 458. 
{But B. R. will not grant a certiorari, to remove the record and 
proceedings out of a court leet, in order to inquire into the pro- 
priety of an amerciament, where the fine has been eſtreated into the 
duchy chamber of Lancaſter and paid. . 2 Terin Rep. 184.] 
So, to every inferior juriſdiction of record. 1 Sal. 144. 
Tho' it be within a county palatine, or in Wales, & ce. R. 1 Sal. 
146. 148. N. 2 Rol, 29. Vide Franchiſes, (D 1, &c.) 


| ſtopping at the grand ſeſſions, Rex v. Lewis, T. 9 G. 3. 4 B. A. 
2456.] 2 6 5 
715 the grand ſeſſions in Valet, on an indictment for miſdemean- 
or. Rex v. Lewis, T. 12 G. Str. 704. B. R. H. 163.] 
Or, the cingue- port. 2 Lev. 86. Vide Franchiſes, (E 1, Sc.) 
[Or, to Berwick, or to any other dominions of the king or crown. 
2 Bur. 856.) 
Vide Pleader, (3 K 7.) ry oe | | 
[The king's atcorney-general has a right to demand it, when the 
right of the crown is concerned; even to move it on the part of 
the 3 R. v. Tindal, P. 27 G. 2. R. v. Burgeſs, P. 
27 . 2:] de +: ; ; 
| [But where there is a private proſecutor, it is diſcretionary, yet 
tis of \courſe for proſecutor ; but defendant-muſt ſhew ſpecial ground 
to obtain procedendo. Ibid. Rex v. Lewis, T. 9 G. 3. 4 B. H. 
2450. 2 Term Rep. 89.] | = | 
Ilt is diſcretionary in the court to grant or refuſe a certiorari to re- 
move a conviction beſore juſtices of the peace; and if the court ſee 
that the juſtices have drawn the proper concluſion from preſumptive 
_ they will refuſe it. Rex v. Baſs, E. 33 Geo. 3. 5 T. R. 
251. 8 | 
(It lies on the part of the preſecution to remove an indictment on . 
13 G. 3. c. 78. / 24. for a nuſance in an highway, before traverſe 
or judgment thereon. Coup. 78.) | It 

[An indictment found at the quarter ſeſſions upon the toleration act 
1 V. & AH. c. 18. for diſturbing a diſſenting congregation, may be 
= yan into B. R. by certiorari before verdict. Ken v. Hube, B. R. 

34 C. 3. 5 T. R. 642. ] N | ; 
$551 ah 5 N 2 =; (A2,) 


[To remove indictment from quarter ſeſſions in Wales, without 
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(Az.) When a Mittimus thereupon. 


After a record removed by certiorari to the Chancery out of C. F., 
or other court, it may by mittimus be tranſmitted to B. R. F. N. B. 
244. A. B. | | 
Or, when removed by certiorari from the juſtices of aſſiſe, or other 
Juſtices to the Chancery, it may be tranſmitted to C. B. F. N. B. 
244. C. | 

So, a record, removed by certiorari to another court, or juſtices, 
may afterwards be tranſmitted to B. R., or other juſtices at the king's 
election. F. N. B. 245. F. | 

Or, it may be removed by cer/izrari to B. R. immediately without 
a mittimus. R. I Lev. 312. 4 | 

But if there be a material variance between the certiorari and the 
order, &c. the record ſhall not be removed thereby: as, if there be 
a certiorari for an order concerning foreign ſalt, and the order is for 


ſalt, generally. R. 1 Sal. 145. | 


If it be for an indictment only, and the indictment and conviction 
alſo are returned. 1 Sal. 150. 
If the indictment be after the certiorari granted. 1 Sid. 317. 

If a record be removed by certiorari after conviction in another 
court, the party muſt waive the iſſue, and it ſhall be tried de now; 
otherwiſe B. R. will not give judgment upon a conviction in another 
court. R. Carth. 6. | BET 

[The recognizance of a receiver of an infant's eſtate in Ireland 
cannot be tranſmitted to the Exchequer in Ireland by mittimus, but a 
bill muſt be filed there, and the certificate of the recognizance here 
will be evidence. Lord Caſllecomer v. Lady Caftlecomer, H. 172), 
Bunb, 249.] 


(B) How a Certiorari ſhall be proſecuted. 


T* affidavits for a certiorari ſhall be intitled by the name of 
the cauſe in the court below. Rex v. Lewis, T. 12 G. Str. 
704. 4 
By the f.1& 2 Ph. & M. 13. a certiorari to remove a priſoner 
out of gaol, or a recognizarice ſhall be ſigned by the chief juſtice, or 
in his abſence by the other juſtices of the court whence it iſſues, on 
pain of 5/. againſt the proſecutor. e 

By the f. 5 C6 .. M. 11. no certiorari ſhall be granted to re- 
move an indictment for a treſpaſs, or a miſdemeanor from the 
quarter ſeſſions in term, but on a rule in B. R. on motion of counſel 
in open court, nor. in vacation, but on allowance of a judge, who 
ſhall indorſe his name, and the name of him who demands it. 
In vacation there muſt be a fiat ſigned by a judge for a certiorari 
for orders of juſtices. 1 Sal. 150. 


And the iat and the writ alſo muſt be ſigned by a judge in a certic- 
rari for an indictment. 1 Sal. 150. | 


And a fiat after the gſoign day of the term, for a certiorari, which 


Was teſted in the preceding term, will be irregular. R. 1 Sal. 150. 


So, by the ff. 21 Fac. 8. a certiorari to remove an indictment of 
riot, forcible entry, or aſſault and battery from the quarter ſeſſions, 
ſhall be delivered in open court, and not allowed unleſs the indictee 
be bound in ſureties in 10 J. to the proſecutor, to pay coſts, which 
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the juſtices in the quarter ſeſſions ſhall aſſeſs, within a month after | 


conviction. 5 | 
So, by the . 13 { 14 Car. 2. 6. it ſhall not be allowed to remove 


proccedings avout highways, unleſs bound, ©. in 40 J. to pay coſts 


to be aſcertained upon bath. | | | 

[ Certicrari pro rege lies in caſe of highways, tho' no aſſidavit nor 
recognizance z for the ff. 13 & 14 C. 2. c. 6. 3 V. M., and 
5 . AM. c. 11. relate only to certiorar?'s applied for by defendants. 
Rex v. Farewell, P. 17 G. 2. Str. 1209.] | 88 

Nor, by the ff. 5 6 . & M. 11. to remove an indictment for 
a treſpaſs or miſdemeanor before trial, unleſs bound, c. in a recog- 
nizance of 20 J. before juſtices of peace (or by the f. 8 & 9g W. 3. 
33- before a judge of B. R. to appear, plead, and try it the next aſ- 
lifes, or if in London or Middleſex, the next term, or fitting after 
” nw | 
[Under the 3d ſection of the firſt of theſe acts the repreſentatives 
of the proſecutor are entitled to the colts taxed during his life, tho” 
no perſonal demand was ever made by him. 1 Term Rep. 103.] 

[But no coſts are due on a certiorari removing ſummary proceedings, 


unleſs a recognizance be entred into at the time of removing the 


proceedings. However, it is diſcretionary in the court to grant a cer- 
tirari or not, and for the future they will compel the party to enter 
into a recognizance. 1 Term Rep. 82.] | 


And if he be convicted, B. R. ſhall give coſts, and upon oath of 


refuſal for ten days after demand, ſend an attachment. | 


The flat. 5 C6 W. & MM. c. 11. as to defendant's paying coſts 


to proſecutor, extends only to officers and perſons really injured; 
therefore defendant indifled for an attempt? to commit felony, where 
no damage is done to the proſecutor, ſhall not pay coſts. 1 W://. 
139. 1 Burr. 431. 2 Term Rep. 47.] | 

[But it is ſuſficient if proſecutor is proved to be a civil officer (as 
by affidavit) tho! it is not indorſed on the indictment. Rex v. Smith, 
Mich. 30 G. 2. 1 B M. 54.] | 

If, on removing indiAment from ſeſſions of oyer and terminer, de- 
fendant enters into recognizance of 5co/. to plead, go to trial, and 
appear on the return of the verdict, this is not a recogniznce on: far. 
5 S6. & M. c. 11. but at common law, and defendant ſhall not 
pay colts. Rex v. Sidney, P. 15 C. 2. Str. 1165. Rex v. Fonſeca, 
AH. 30 G. 2. 1 B. M. 10.) 25 
And if bail be not found before a judge ſince the /. 8 9. V. 3. 
33. a certiorari ought not to be allowed. 1 Sal. 149. 


So, by the /. 3 & 4 V. & MM. 10. / 6. there ſhall be no 


certiorari to remove a conviction or proceeding on that att _ 


againſt deſtroying deer, unleſs bound by recognizance with ſureties, 


as the juſtices of peace before whom he is convicted ſhall approve, in 


| 55 l. 5 to pay the proſecutor his full coſts, to be aſcertained 
y oath. | | 

So, by rule in B. R. Mich. 3 W. & M. on a certiorari to remove 
any indictment, or preſentment from any county or corporation, ex- 
cept London or Middleſex, the defendant at the return ſhall procure 
men to give a recognizance before a judge of the court to plead, and 
if iſue de joined, to try it on _—_ to the proſecutor or his clerk 
. at 


» 2 * wa - 
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at his next aſſiſes, and in default thereof, before the end of the term 
A procedendo ſhall go. Sho. 336. Pho k 1 
So, by the ft. 5 G. 15. no certiorari ſhall be to remove a conviction 
for deer-ſtealing, till ſecurity to pay the forfeiture as well as coits, 
and render the party to jullice in a month after the conviction con- 
firmed. | 2-0 - 
But a recognizance is not forfeited for not trying, unleſs the pro- 

ſecutor gives a rule for it. 1 Sal. 370. . 

If the ſureties are worth as much as the ſtatute requires, the juſ- 

tices of peace cannot refuſe them as inſuſkcient.. R. Mar. 27. 

If a recognizance be given upon a certiorari for colts; the pro- 

ſecutor ſhall have only coſts upon the writ, and after it. R. 1 Sal. 55, 

[The fat. 5 G. 2. c. 19. / 2. requiring the party removing a con- 
viction by a magiſtrate into B. R. to enter into a recognizance with 
two ſureties in 50 J., conditioned to proſecute the writ with effect, 

Oe. is not complied with by the party and his two ſureties entring 
. Into a recognizance in 25 /. each, but it muſt bein the entire ſum of 
50 /. Rex v. Dunn, E. 39 G. 3. 8 T. R. 217.] e 8 

[So, by 13 C. 2. c. 18. / o. no certiorari ſhall be granted to re- 
move any convictibn, judgment, order, or other proceeding before 
any juſtice of peace of any county, city, borough, town corporate, 
or liberty, or the reſpective general or quarter ſeſſions thereof, unleſs 
application be made for it within ſix calendar months after ſuch con- 
viction, Oc. and unleſs it be proved on oath that the party applying 
for the ſame hath given ſix days notice in writing to the juſtice or jut- 
tices, or to two of them, (if ſo many there be,) before whom tuch 
conviction, &c. was had, that ſuch juſtice, &c. may ſhew cauſe 

againſt the iſſuing of the certiorari, Vide 1 Will. 35.) 
The fix days notice required by ff. 13 G. 2. c. 13. / 5. before 
any application for a certiorari to remove proceedings by juſtices of 
the peace muſt be given before making the motion for a rule to ſnew 
cauſe why ſuch certiorari ſhould not be granted. Rex v. Juſtices of 
Glamorganſhire, T. 33 G. 3. 5 T. R. 279.] 

[On certiorari to remove indictment for perjury, if defendant 
makes up tlie record, carries it down to fittings with a di/ringas, and 
attorney-general's warrant for a Zales, there being ſpecial jury, and 
eleven only appear, and the warrant is given proſecutor's counſel, 
and they will not pray a Zales, and defendant does not, aud cauſe 
is made a remanct pro defetu jurator., defendant ſhall not pay colts. 
Rex v. Lowfield, T. 5 & 6 G.2. Str. 937. 

If proſecutor has obtained a third part of the fine, it ſhall be de- 
ducted out of the coſts taxed on the recognizance. R. v. Oſborne, T. 
7G. 3. 4 B. M. 2125.1 | 1 

And the proſecutor, aſter tlie coſts paid, ought not to move ſor an 
aggravation of the ſine. R. 1 Sal. 55. 3 | 
[On indictment on 5 Eliz. c. 4. for exerciſing a trade, &c. removed 
by defendant after conviction, he may, on motion, pay the penalty 
without coſts, and have his recognizance diſcharged. Rex v. Strongy 
r | '# 

(If A. convicts B. on the game laws before a juſtice, and he pays 
the penalty, and then A. brings action for the ſame offence, the juſ- 
tice refuſes copy of conviction, and B. brings certisrari oy to 
330000 ke | SITY — Have 
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have the conviction to plead; A. gets it aftirmed, and then becomes 
nonſuited in the action: the court will not give coſts on the certiorars, 
' but order the bond to be delivered up. Rex v. Midlam, T. 5 G. 3. 
3B. M. 1720. . | 15S 
If a recoenizance be taken for 40 J. not for 20 J. as a ſtatute ſpeaks, 
it will be a good recognizance, tho” no /ſuperſedeas. R. Sal. 564. 
If he who ſues a certiorari, does not appear in court within the 
term when the writ is returned, he ſhall forfeit his recognizance. 
Mas. Ca. 220. Et 6% 
If, upon a certiorari the party gives a recognizance, and does not 
proſecute with effect, wiz. does not quaſh or traverſe the indictment, 
an attachment lies againſt him. R. Mar. Pl. 118. | | 
[If defendant; convicted on penal ſtatute, brings certiorarz, and 
dies before argument, the court will go on. Rex v. Roberts, T. 
5©& 6G. 2. Str. 937.) : | | 
[If no proceedings in two or three terms, order ſhall be affirmed. 
| Rex v. Oulton, H. 9 G. 2. B. K. H. 206.} . | | 
ut defendant has paid coſts for not going on to trial, proſecutor 
ſhall not quaſh, but on payment of colts. Rex v. Moore, H. 6 G. 2. 
Str. 936.) | | ae 
[{f the proſecutor enlarges the rule to ſhew cauſe why an order 
ſ:ould not be quaſhed, he ſhall not aſterwards object to the iſſuing 
the certiorari. Rex v. Hartſhorn, H. 32 G. 2. 2 B. M. 745.) 
[Proce- dings being removed from inferior court of record, where 
parties were at iſſue, plaintiff muſt declare de novo, Barnes, 345.0 
[When a conviCtion is removed by certiorari, no motion can be 
made in arreſt of judgment, unleſs the defendant appear in perſon. 
1 Black, Rep. 209.] | | | 
[And if defendant remove an indictment by certiorari without 
good cauſe, he cannot be admitted in forma pauperis. 1: Black. Rep. 


230. ] | 
(c) How it ſhall be returned. 


A Certiorari ſhail be returned by the juſtices, to whom it is direct- 
5 E with the record, Sc. annexed, not by the clerk of the peace. 
R. Sal. 479. 3 

By a rule in B. R. Mich. 3 7. © M. it ſhall be returned the firſt 
return of the next term. /. 336. | 

Juſtices of peace muſt return, tho? bail be not found according to 
the lat, D. 1 Sid. Ts. | 

” eva of peace ought to return all indiAments againſt him who 
procures it, found before the return, tho' pot indicted at the time of 
＋ awarding of the writ, or delivery to the officer. R. 1 Ka. 395. 
30. | 
if it be for indictments againſt ſix named in the writ, if ſour of 
them = are indicted, the indictments ſhall be removed. R. 1 R. 
39 FF: 35. 5 . 
1 — of the indictors ought to be returned upon every in- 
did ment removed. /. P. C. 71. 2. | : 

If there be a certiorari for a conviction, &'c. it muſt be drawn in 
ſorm; for à return of affidavits and warrants is not ſulficient. 1 Sal. 


146. | 
| N 4 . So, 
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So, if the return be tenor cujus ordinis ſequitur ; for it ought to 
ſay, qui guidem ordo, &c. 1 Sal. 147. | 
x So, if there be a return of a tranſcript, the record itſelf is removed. 

al. 565. | 

But if a certiorari be for indictments, in which A., B., and C. are 
indicted; an indictment againſt A. alone, or againſt A. and B. ſhall 
not be returned. 1 Sal. 146. 151. 8 

If, for an order of ſettlement at N. M, an order which ſettles at 
N. only ſhall not be returned. R. Sal. 452. 875 

So, in ſome caſes, the return may be in Engliſb; as, in orders by 
Juſtices, Se. 1 Sal. 149. | Wes 

If the juſtices do not make a return, an alias and pluries go, and 
if they do not return the pluries, vel cauſam, an attachment goes. 
F. N. B. 245. A. | 

But juſtices of peace need not ſubſcribe their names; for reſponſes 
juſticiariorum domine regine, is ſuſſicient. Mod. Ca. 43. 

So, a certiorari to remove an order of diſcharge of an apprentice, 
need not return the diſcharge itſelf under the hands and ſeals of the 
four juſtices; for it is ſufficient to ſay, that there was an order under 
their hands and ſeals. X. Sal. 470. | 


A certiorari, being directed to the cu/tos brevium of C. B. to return 


original, he ſhall return the original, and not that there is ſuch ori- 
ginal in his office, but not filed, becauſe plaintiff had entred ne reci- 

iatur; if otherwiſe, B. R. will commit him. Cork v. Baker, M. 
4 G. Str. 03.] | 


If a certiorari is directed to the cuſſos brevium of C. B. to certify an 
original in London, and he returns there is none in the city of London, 


it is good; for the court will take notice that London is a city, it being 
mentioned to be ſo in ſeveral acts of parliament. Withers v. Warner, 
P. 6 G. Str. zog. | | | 

If, in a return it is ſaid, that a man took a leaſe for ſeven years, the 
court will preſume it was by deed. Rex v. Little Dean, T. 9 G. Sir, 
$55» 

[The return muſt be on parchment ; if on paper, it ſhall be qnaſh- 
ed. Rex v. Stow Bardon, M. 9 G. 2. B. R. H. 1173.] 

[Upon a certiorari to remove a conviction by a juſtice of the peace 
on the deer act (16 G. 3. c. 30.), a return that the record is returned 

to the ſeſſions, and that a copy is annexed to the writ, is ſufficient, 


Kex v. Eaton, H. 28 G. 3. 2 T. K. 285.] 5 


(D) When a Certiorari does not lie. 


BUT a certizrart lies only for the tenor of a record, when the court 


to which the record by the certiorari is removed, has no juriſdic- 
tion to hold plea upon the record: as, if to an information for recu- 
ſancy in C. B. it be pleaded, that he is a recuſant convict before juſ- 


tices of peace, and upon ul tiel record a certiorari goes to the jul- | 
tices of peace, the tenor only of the conviction ſhall be returned; for 
C. B. cannot hold plea upon the conviction, if it ſhould be removed. 


R. 1 Rel. 394. J. 50. Heb. 135. 
So, if a judgment in an inferior court be pleaded; upon nul tiel 
record pleaded, if a certiorari goes, only the tenor of the record ſhall 
%%% 5 | | % 
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So, by charter, the city of London certifies only the tenor of the 
record. 1 Sid. 155. 230. : NN - 
By the J. 22 Car. 2. 12. it does not lie to remove indiẽtments for 
repair of cauſeys, highways, or bridges before judgment, But now, 
by the „. 5 & 6 . & M. 11. it thall be allowed upon an affidavit 

wat the right of repair is in queſtion. ö 

So, by the ff. 7 & 8 V. 3, 6. no certiorari ſhall remove or ſuper- 
ſede the proceedings or judgment on that act, unleſs the title of the 
tithes, Sc. come in queſtion, 3 

(So, no certiorari lies on the ſtatute 30 G. 2. c. 24. againſt obtainy 
ing money, &c. by falſe pretences, for by /. 20. it is expreſs| 
taken away. Vide Cop. 24, 2 Term Rep. 472.) © 

[Where the certiorari is taken away by act of parliament, the 
ercw:! is not included in the reſtriction, unleſs there be ſome words in 
the act, to ſhew that ſuch was the intention of the legiſlature. There 
are no ſuch words in fat. 30 G. 2. c. 24. or in the flat. 25 Geo. 2. 
6. 36. /. 10. againſt keeping diſorderly houſes. Rex v. Davies, E. 
34 G. 3. 5 T. R. 626, 3 

80, it {hall not be granted to remove a commitment for felony, till 
an inditment found. 1 Vent 63. | 

[It does nor lie to remove an indictment for felony from the general 
ſeſhons of oyer and terminer at Hicks's Hall, without conſent of the 

roſecutor. Cowp. 283.] | 

[It does not lie to remove a conviction by the commiſſioners of ex- 
ciſe for the double duties on beer under the 12 Car. 2. c. 24. /. 33. 
for by the general words of 6 G. 1. c. 21. /. 22. it is taken away in 
all caſes of forfeiture under the exciſe laws previous to that act. 
Doug. 849.) RON 

[But that aCt does not extend to take away the certiorari in cafes 
ariſing under ſubſequent acts, as in the caſe of a conviction by juſ- 
tices on the ſtatute of 11 G. 1. c. 30. / 16. Id. 553. u.] 

So, a certiorari ſhall not be granted to remove an indictment from 
the Old Bailey, or any juſtices of gaol-delivery, without ſpecial cauſe. 
1 Sal. 144. 180, 151. [Rexv. Gunſton, P. 10 G. Str, 583. Rex v. 
Ferguſon, P. 10 G. 2. B. R. H. 369.] 3 | 

[Certiorari granted to the Old Bailey, to remove indic ment for for- 
gery, detendant being of good repute, and proſecution on light 
grounds. Rex v. Wills, P. 9 G. Str. 549.] "© 

Certiorari refuſed to a colonel indicted for perjury. And the court 
declared they muſt. make no diſtinction of perſons, and that they 
cannot grant a certiorari without conſent of the proſecutor. Rex v. 
Puſey, M. 13 G. Str. 717. | | 

The court will grant certiorari to remove indictment of perjury 
| from the Old Bailey, if defendant has twice paid coſts for not going 
on to trial, the judges being gone, Rex v. Morgan, T. 9 G. 2. Str. 
1049. | 

Or, if proſecutor's attorney is under-ſheriff of Middleſex, and at- 
tended the grand jury on finding the bill. Rex v. Webb, H. 10 G. 2. 
Str, 1068.) ES 


And if the cauſe afterwards appears to be falſe, a procedends ſhall 
go. 1 Sal. 144, | 
' 50, it ſhall not be granted to remove a conviction of recuſancy, in 


not taking the oaths, c. for thereby the conviction would be made 
\netteCtual, R. 1 Sal. 145. [Ie 
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[It does not lie, to remove a poor's rate ieſclf. Rex v. | Uttoxcter, 


P. 17 G. 2. Str. 933. Rex v. Shrewſbury, P. 7 G. 2. Str. 975; 
erm Rep. 235.) 
Nor, on an order on 7 & 8 W. 3. c. 29. for the pariſh at la e 
to repair the highways, in aid of the inſhip. Rex v. Ecker ſhall, 
6 G. 2. Str. 944-] 
[Nor to remove the aſſeſſments of the land tax, on account of the 
public inconvenience, But if an information be moved for againſt 


the commiſhoners of the land tax, the court will admit an atteſted 


copy of the aſſellment as evidence, inſtead of the original. 2 Ter, erm 
Rep. 235-] 

Nor, for an order of juſtices, upon which an appeal * be fore an 
appeal, or the time for an appeal elapſed. 1 Sal. 147. 

Yet, if no objection is made till the return filed, it will be too 


late. 1 Sal. 147. 


Nor, on an appointment of overſeers, after an appeal lodged til! 


the ſeſſions have made a determination, JWarwick's Cafe, Mich, 
8 G. 2. Scr. 991.] 

But on appointment of overſeers before appeal, it lies. Bid. 

And if on appeal from a poor's rate, ſeſſions order books to be pro- 
duced at an adjourned day, certiorari lies to remove that order, not- 
withſtanding the appeal. 46:9. 

[To the quarter ſeſſions, to fetch up any proceedings but their or» 
ders; as their refuſal of a certificate of the loſs of malt burnt after 
duty paid. Cafe of Mayo and Parſons, M. 7 G. Str. 391.] 

So, it ſhall not be granted regularly, after a conviction upon an 
inditment before judgment. 1 Sal. 149. Mad. Ca. 17. 61. 

[Nor after appeal to the {eſhions, pending ſuch appeal. 2 Term 
Rep. 196.] 

[A verdict cannot be removed from ſeſſions, before 8 
and certiorari, if granted, ſhall be quaſhed. Rex v.“ Nicoll, P 
18 G. 2. Str. 1227. 

And if granted before conviction, and not ſerved till after, or jury 
ſworn, it fhall be quaſhed. Mod. Ca. 61. 

[The c urt quaſhed a certiorari, which was iſſued before, but not 


ſerved until aſter judgment on an indictment for a miſdemeanor. 


Rex v. Seton, T. 37 C. 3. 7 T. R. 373+] 

1 [After judgment che record can be removed only by writ of error. 
id.] 

[ Before certiorari iſſues to remove order for quaker's tithes, it ought 

to be determined, whether the title is really in queſtion or not. Re: 

v. Wakefield, 31 G. 2. 1 B. M. 485.] 

If certiorari has iſſued, and the return filed, yet, if i it appears that 
the title is not really in queſtion, the court will order it to be ſuper- 
ſeded, quia improvide, and the return taken off the file. Bid. 
I80, if it iſſues, where it is taken away by act of parliament, (tho' 
order of ſeſſions refers it to the court by conſent of parties,) ſuper- 

fedeas quia improvide. R. v. Micklthwayte, H. 10 G. 3. 4 B. 
2522. 
85, is not uſually granted, to remove an indiftment for forgery, 
perjury, or other great offence, 1 Sid. 54. 
[If an attorney is indicted at the aſſiſes for a forgery, in altering 


a fault in a writ under ſeal, the court will not grant ans Rex 
V. 
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y. Elford, M. 4 G. 2. Str. 877: Rex v. Baſiland, H. 176. 2% Str, 


e preſentment before Juſtices in eyre, before conviftion, 1 Sid. 


Mao, to a new juriſdiction erected by ſtatute, which has a fina] 
authority; if it proceeds according to the ſtatute. -1 Sid. 296. 

Nor, uſually to a county palatine. 2 Bul. 158. 

[It cannot be ſued out as of courſe, and without laying a ſpecial 
ground before the court, to remove proceedings in an adorn in the 
courts of the counties palatine, Doug. 749-] 

[Nor, to remove ſuch proceedings in the courts of great ſeſſions of a 
Wales. Id. 751, n.] 

So, it ſhall not be granted, to remove a record in which the king 
is concerned, without the conſent of the attorney-general. R. Hard, 
409. Sti. 295 

[lt lies not to remove ejectment from mayor”s court, but hab, corp. 
and plaintiff declares de novo. In ręplevin it lies, and parties do not 
begin de novo. Barnes, 421.] 

And it ſeems to be in the diſcretion of the court, to grant it or not. 
Sti. 126. 211. 

[And where an appeal lies, the court will not grant a certiorari, if 
the objection be not to the juriſdiction but to the merits, altho? it be 
ptherwiſe competent for them to grant it. Doug. 553. J. 


(E) When it ſhall be a n 


If a certiorari be delivered to a juſtice df peace, or other juſtice to 
2 whom it is directed, it ſhall be a /uper/edeas, and every proceeding 
aſterwards is a contempt. R. Tel. 32. 1 Sal. 148. 
And every proceeding afterwards is void, Per Keble, Attorney-Ge- 
neral cont. 6 H. 7. 16. R. Mar. 27. 
And error lies for it. R. 1 Sal. 148. 
| 5 it be delivered to one juſtice only, it ſhall be a Superſedeas to al. 
elv. 32. 
Tho' the party does not ſue for a removal of the record. T 10. 32. 
e the indictment be after the 10% of the certiorari. Tei. 32. 
1 Sal. 14 
90, if 250 are indicted, and one of them only brings een, 
it ſhall be a ſuper/edeas to all of them. Dub. Mar. 112. | 
So, if one only tenders a ſurety according to the ſtatute, and the 
others refuſe. R. Mar. 27. | 
So, a certiorari ſhall be a ſuperſedens to the juſtices, tho? delivered 
after the return paſſed. Yel. 32. R. Dy. 245. 
When a certiorari is granted, the party may have a ſuperſedes out 
ok Chancery to the ſheriff. F. N. B. 237. E. | 
So, the juſtices of peace ought to award a fuperſedeas to the werk 


99 We F. N. B. 237. E. 
(F) When not. 


BUT a certiorari will not be a /uper/edeas, if no ſuretics are found: 
when required by ſtatute. Mad. Ca. 33. 43- 

Or, if the party does not try the indictment afterwards, according 

to the condition of the recognizance given, Mod. Ca. a3. So, 
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[It does not lie, to remove a poor's rate itſelf. Rex v. Uttoxeter, 
P. 5 G. 2. Str. 933. Rex v. Shrewſbury, P. 7 G. 2. Str. 975; 
2 Term Rep. 235.] 

Nor, on an order on 7 & 8 V. 3. c. 29. for the pariſh at large 
to repair the highways, in aid of the inſhip, Rex v. Eckerſball, N. 
6 G. 2. Str. 944.4 | 7 

{Nor to remove the aſſeſſments of the land tax, on account of the 
public inconvenience, But if an information be moved for againſt 
the commiſhoners of the land tax, the court will admit an atteſted 
copy of the aſſeſſment as evidence, inſtead of the original. 2 Term 
Rep. 235.] | | - 

Nor, for an order of juſtices, upon which an appeal lies, before an 
appeal, or the time for an appeal elapſed. 1 Sal. 147. | 

Yet, if no objection is made till the return filed, it will be too 
late. 2 Sal. 147. | . | 

[Nor, on an appointment of overſeers, after an appeal lodged till 
the ſeſſions have made a determination, Warwick's Caſe, Mich, 
8 G. 2. Str. 991.] | | 

But on appointment of overſeers before appeal, it lies. Bid. 

And if on appeal from a poor's rate, ſeſſions order books to be pro- 
duced at an adjourned day, certioruri lies to remove that order, not- 
withſtanding che appeal. Bid. 

[To the quarter ſeſſions, to fetch up any proceedings but their or- 
ders; as their refuſal of a certificate of the loſs of malt burnt after 
duty paid. Caſe of Mayo and Parſons, M. 7 G. Sir. 391.] 

So, it ſhall not be granted regularly, after a conviction upon an 
indictment before judgment. 1 Sal. 149. Mad. Ca. 17. 61. 

[Nor after appeal to the ſeſſions, pending ſuch appeal. 2 Term 
Rep. 196.]J | | | 

[A verdict cannot be removed from ſeſſions,” before judgment; 
and certiorari, if granted, ſhall be quaſhed. Rex v.“ Nicolls, P. 
18 G. 2. Str.,1227.] | 

And if granted before conviction, and not ſerved till after, or jury 
ſworn, it ſhall he quaſhed. Mad. Ca. 61. | | 

[The c »urt quaſhed a certiorari, which was iſſued before, but not 
ſerved until alter judgment on an indictment for a miſdemeanor. 
Rex v. Seton, T. 37 G. 3. 7 T. R. 373] 

4 [After judgment the record can be removed only by writ of error. 

id. 8 
: [ Before certiorari iſſues to remove order for quaker's tithes, it ought 
to be determined, whether the title is-really in queſtion or not. Rex 
v. Wakefield, 31 G. 2. 1 B. MH. 485.) | | | 

If certiorari has ifſued, and the return filed, yet, if it appears that 
the title is not really in queſtion, the court will order it to be ſuper- 
ſeded, quia improvide, and the return taken off the file. Bid. 

[So, if it iſſues, where it is taken away by act of parliament, (tho 
order of ſeſſions refers it to the court by conſent of parties,) /uper- 
ſedeas quia improvide. R. v. Micklahwayte, H. 10 G. 3. 4 B. M. 
2522.7 | 135 
80, it is not uſually granted, to remove an indictment for forgery, 
perjury, or other great offence, 1 Sid. 54. | 4 

[If an attorney is indicted at the aſſiſes for a forgery, in altering 


a fault in a writ under ſeal, the court will not grant certiorari. Rex 
| = F V. 45 
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. Elford, A. 4 U. 2. Ser. 877: Rex v. Bafiland, H. 17 G. 2, Str, 
N preſentment before juſtices in eyre, before conviction. 1 Sid. 
9 Nor, to a new juriſdiction erefted by Harte, which has a fina] 
thority ; if it proceeds according to the ſtatute. -1 Sid. 296.] 


"Nor uſually to a county palatine. 2 Bul. 15 8. 


It cannot be ſued out as of courſe, and without laying a ſpecial 
ground before the court, to remove proccediugs in an action in the 
courts of the counties palatine, Deng. 749 1 ; 

[Nor, to remove ſuch proceedings in the courts of great ſeſſions of 
Maler. Id. 751, u.] DS Re 
So, it ſhall not be granted, to remove a record in which the king 
is concerned, without the conſent of the attorney-general. R. Hard, 
409. Sti. 295, 8 1 

It lies not to remove ejectment from mayor's court, but Hab. corp. 
and plaintiff declares de novo. In replevin it lies, and parties do not 
begin de novo. Barnes, 421.] | | 8 

And it ſeems to be in the diſcretion of the court, to grant it or not. 
Sti. 126. 211. | 

[And where an appeal lies, the court will not grant a certiorari, if 
the objection be not to the juriſdiction but to the merits, altho? it be 
otherwiſe competent for them to grant it. Doug. 553-], 


(E) When it ſhall be a Superſedeas. 


JF a certiorari be delivered to a juſtice bf peace, or other juſtice to 
whom it is directed, it ſhall be a ſ#per/edeas, and every proceeding 
aſterwards is a contempt. R. Tel. 32. 1 Sal. 148. , 
And every proceeding afterwards is void. Per Keble, Attorney-Ge- 
neral cont. 6 H. 7. 16. R. Mar. 27. | | 
And error lies for it. R. 1 Sal. 148. | | 
* it be delivered to one juſtice only, it ſhall be a /uper/edeas to all. 
elv. 32. : Yo , | af 
| The the party does not ſue for a removal of the record. Yelv. 32. 
8157 4 the indictment be after the 2% of the certiorari. Tel. 32. 
. 1 Sal. 149. | ER 2 By | 
90, if ſeveral are indicted, and one of them only brings a certiorari, 
it ſhall be a ſuperſedeas to all of them. Dub. Mar. 112. * 
So, if one only tenders a ſurety according to the ſtatute, and the 
others refuſe. R. Mar. 27. | 888 
So, a certiorari ſhall be a ſuperſedeas to the juſtices, tho? delivered 
after the return paſſed. Yel. 32. R. Dy. 245. | 
When a certiorari is granted, the party may have a ſuperſedeas out 
ob Chancery to the ſheriff. F. N. B. 237. E. He BA 
So, the juſtices of peace ought to award a ſuperſedeas to the ſherilf 
tx officia, Au. F. N. B. 237. E. | | . 2 


(F) When not. 


BUT a certiorari will not be a ſuperſedear, if no ſureties are found, 


when required by ſtatute. Med. Ca. 33. 43. * 
Or, if the party does not try the indictment afterwards, according 
to the condition of the recognizance given, Mod. Ca. 43. So, 
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So, a certiorari delivered after the jury are impanelled, and ſworn 
will not be a ſuper/edeas to the taking of the verdict. R. 1 Sal, 144. 
Or, after a warrant of execution executed by diſtreſs, the officer 
may proceed in the execution. K. 1 Sal. 147. 
So, after a certiorari for an inquiſition for a forcible detainer, if 
there be a new forcible detainer, the juſtices may record the force, 
tho? they cannot make reſtitution. 1 Sal. 151. 
So, a ecerliorari in Chancery to remove the tenor of a record, will be 


no ſuperſedeas. Semb, Skin. 419. | 
(G) Procedendo. | 


LIF defendant is convicted on confeſſion, and then proſecute or 
brings certiorari, defendant ſhall have procedendo. Rex v. Gwynne, 
H. 32 G. 2. 2 B. M. 749.) | | 

Aſter a certiorari returned and filed in B. R. no procedends goes, 
Mod. Ca. 33. 43. Semb. 1 Sal. 145.—D. cont. where the cauſe ſug- 
geſted for the certiorari appears falſe. 1 Sal. 144. 


[If an indictment for felony has been removed into B. R. from an 


inferior court, in order to iſſue proofs of outlawry upon it, and the 
party accuſed come in, B. R. will award a procedendo to carry the re- 
cord back. Rex v. Perry, H. 34 Geo. 3. 5 T. KR. 478.] 

[If a defendant, who has been convicted on an indictment in an 
inferior court, remove the record by certiorari into B. R. between ver- 


dict and judgment, with a view of making objeCtions to the indiQ- 


ment in arreſt of judgment, the court will fend the record back 
by procedendo, without going into the objections to the indictment. 
Rex v. Putter, 2 Ld, Raym. 937. Rex v. Jackſon, H. 35 Go. 3. 
6 T. R. 145.] - | TT 

{if the party wiſh to take the opinion of the court on the ſuſſi- 
ciency of the indictment, he ſhould remove the record by writ of 
error after judgment below. id.] 


[If after a procedendo to carry back a cauſe to an inferior court, the 


plaintiff recover and then ſue out a ſcire factas againſt the bail be- 
low, and they remove the proceeding againſt them into B. R. by 
habeas corpus, the court will award a procedendo in the ſuit againſt the 
bail. Dixon v. Heſlop, B. R. T. 35 Geo. 3. 6 T. R. 365 J 

[A cauſe was removed from an inferior court by an habeas corpus 
cum cauſa, to which a return was made, ſtating a cuſtom under which 
the defendant was ſued and arreſted ; error was ſuggeſted on the face 
of the proceedings below; the court of B. R. will not ſtay the proce- 
dendo merely on that ground, but will leave the defendant to his writ 
of error. Sherborn v. Boflock, B. R. E. 2 Geo. 2. Fitz. 57. Horan 
v. Beckman, B. R. T. 36 Geo. 3. 6 T. R. 760.] 

When certiorari is filed, there muſt be a motion to take it off the 
file, previous to motion for procedendo. R. v. Lewis, T. 9 G. 3 
4 B. MH. 2456. | 

[And it may be ſuperſeded guia improvide emanavit. 1 Bur. 488, 
489. | | 

(H 1.) Superſedeas to Proceſs. 


O, after a ſuperſedeas to any proceſs, all ſubſequent proceedings 
are void, r | | 
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As, after an habeas corpora juratorum, if a ſuperſedeas be delivered 
to the ſheriff for ſtaying the return of the writ, and he afterwards re- 
turn it at the aſſiſes, and the trial is had, and judgment upon it; 


it will be error. R. 2 Cro. 33 op. 
(H 2.) When it ſhall be granted. | 
A ſuperſedeas to proceſs ſhall be granted, when the party finds 
ſurety to appear, and anſwer to the law: as, in term, it ſhall be 
granted out of C. B. to a capias or exigent, upon ſurety taken by the 
ſheriff for his appearance at the day. F. N. B. 236. 4. | 
So, it ſhall be granted in the vacation out of Chancery, upon ſurety 
found there, or to the ſheriff. F. N. B. 236. A. Vide in Chancery 
0 We ſheriff, Sc. do not ceaſe upon a ſuperſedeas delivered to him, 
an alias, pluries, and attachment go againſt him. F. N. B. 236. C. 
239- A. 240. WM # b 
But a ſvper/edeas, in reſpect of privilege to be ſued in another 
court, ſhall not be allowed, after he has acknowledged the juriſdiction 
of the court: as, after an imparlance. R. 9 Ad. 4. 53.6. | 
Nor, a ſuper/edeas to an exigent quia improvide ; for that recites an 
appearance. R. Dy. 33.5. | | 


Certiorari Bull, 
Vide Chancery, (2 O 1.) 


ene . 
(A) When it lies. : 


D the at. of Gloucefter, 6 Ed. 1. 4. if a man leaſe land to farm, 

or to find eſtovers, Fc. to a fourth part of the value, and he 
who holds the farm lets it lie freſh, ſo that a diſtreſs cannot be found 
for two years: after the two years the leſſor may have an action 
to demand the land in demeſne, by a writ which he ſhall have out 
of Chancery : and if, before judgment, the arrearages and damages 


are rendred, and ſurety found to render thereafter, he ſhall retain 
his land, c. | | | 

This was the firſt ſtatute which gave a ceſuvit, 2 Inf. 295. 
By the Har. V. 2. 13 Ed. 1. 21. concordatum eft eodem modo, ſi quis 
detineat domino ſuo ſervitium debitum, & conſuetum per biennium. 

5 * of cefſavit lies in the per, cui, and poſt, Vide F. N. B. 
208. H. | | 


CESSION. 

Vide Eſgliſe, (N 1.) 
CESTUY QUE TRUST. 
Vide Chancery, (4 B 3, 4-4 W 32.) 
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' CESTUY QUE USE: 
File U& (> 
CHAIRMAN of a Committee: 
Vide Parliament, (E 7.) | 


" Mp —_—. C * * 3 * 


CHALLENGE. 
(A) A Trial by Jury. 
(A 1.) The Antiquity of it. | 
WIRES L by jury was before the Conqueſt. Yide Ingueft: 
Es (A 2.) The Number of Jurors. 


The uſual number of jurors is 12, for the trial of a cauſe. 
But in an attaint, except where the iſſue is upon a collateral point; 


| | there ought to be 24. 2 Rol. 673. J. 50. 


In a grand aſſiſe 16; viz. 4 knights and 12 others; fo 20 or 12 
only. 2 Rol. 674. J. 5. | 

In inqueſts of office there may be more or leſs than 12: as, in 
an inquiry of waſte. R. 2 Rol. 673. J. 53. Cro. Car. 414. F. N. B. 
107. C. 
| (A 3.) The Qualifications. 


Jurors muſt be probi & legales homines. Vide poſt. (C 2.) 

By the flat.earticulr ſuper chartas 28 Ed. 1. 9. the ſheriff ſhall put 
in juries, ſuch as be next neighbours, the moſt ſufficient and leaſt 
ſuſpicious, on pain of double damages. . 

And by the %. 34 Ed. 3. 4. the next people not ſuſpected, nor 
procured. 5 | | * 
(A 4.) Who are exempted. 


But by the fat. Wept. 2. 13 Ed. 1.38. ſenes ultra 70 anner, per- 
petuo languidi vel tempore ſummonitionis infirmi, vel in patria non commo- 
rantes, non ponaritur in juratis, aut afſifis. 

And if theſe are returned, tho? it is not a cauſe of challenge, they 
may have an action againſt the ſheriff, without notice of the age, 
ſickneſs, or non · commorancy; but it is more uſual to have a writ de 
non ponendis in afſifis. 2 Infl. 447. Reg. 179. b. | 
And if the ſheriff does not obey an attachment. Reg. 181. a. 

[So, peers of the realm ſhall not be ſworn on juries. F. N. B. 
166. A.] | 


[So, perſons privileged by charters of exemption, ſhall not be 


returned, and the affirmative acts of parliament relative to jurors and 


juries ſhall not be conſtrued to take away ſuch privilege. Dog. 


I. | | : 
(Yet, by ff. 52 H. 3. c. 14. they who have charters of exemption 


from being impanelled in juries, Cc. ſhall nevertheleſs be * 
; DIY | where 


fs , 
-— at" 
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where juſtice cannot be adminiſtered without them, ſaving their 1. 
berty at other times.) "4% io : 


(So, clergymen as ſuch are exempted, yet if they have lay Fees th * 


may be impanelled on account of them, unleſs they be in the ſervice 


of the king, or of ſome biſhop.. F. N. B. 166. B. 


So, coroners, verderors, foreſters, and other officers of the foreſt. 


1d. 167. A.] . 3 HIP ; ; 
(So, tenants in antient demeſne ſhall not be bound to ſerve on ju- 


ries out of their own manor. Id. ibid.] | 
[So, phyſicians are exempted. 3 Bl. Com. 364.] 
rSo, by J. 32 H. 8. c. 42. members of the united company of ſur- 
eons and barbers; but ſince the ſeparation of theſe by /. 18 G. 2. 
c. 18. the barbers ſeem not intitled to this privilege.] tes 


[So, barriſters, attornies, and other officers of the courts are ex- 


empted. 3 Bl. Com. 364.] 
Officers on the cheque-roll (as gentlemen penſioners, Ec.) have 
an antient privilege not to be ſworn on juries. Hlagney's Caſe, H. 


9 G. 2. B. R. H. 202. | 
(B) Challenge to the Array. 


THERE may be a challenge to the array, if there be a default or 


partiality in the ſheriff. Co. L. 156 
It will be a principal challenge, if the ſheriff does not return a 


knight upon the panel, where a peer appears upon the record to 


be plaintiff or defendant. Co. L. 156. 2 Kol. 636. J. 53. 2 Med. 
182, 5 | | 
Tho' others join with the peer in the action. Co. L. 156. 
[A knight need not be returned on the panel in ejectment, on the 
demiſe of a peer. Goodritle v. Thruftout, M. 9 G. 2. Str. 1023.] 
[By /. 24 G. 2. c. 18. challenge & the panel for want of à knight, 
when a peer is party, is taken away. N | 
So, if the ſheriff. does not return a knight upon the panel. in an 
attaint, Co. L. 156, f EL 
For more concerning challenge to the array, principal and for fa- 
your. Vide Co. L. 156, &c. | 
After entring into the common rule for a ſpecial jury, if one of 
the parties ſtrikes out hundredors, and at the trial challenges the 
array for want of hundredors; it is a coatempt and attachment ſhall 
iſſue. Rex v. Burridge, P. 10 G. 2. Ld. Ray. 1364. Str. 593-] 
But if the defendant in an information obtain rule for ſpecial 
Jury, tho' proſecutor takes the- venire to the ſheriff, the defendant 
may challenge the array if the ſheriff has an intereſt in the cauſe, 
and it ſhall not be contempt. Rex v. Johnſen, MH. 8 G. 2. Str. 
1000, | 115 
Ihe party to whom the ſheriff is related cannot challenge the array 
for that reaſon.  Semb, But if he does, and there is a demurrer in- 
Aanter to that challenge, and before it is determined, the other party, 
for the ſake of expedition, moves to quaſh the array, the court will 
do it without the conſent of the party challenging. Kynaſſon v. 
Mayer of Shrewſbury, H. 11 G. 2. Andr. 85. 104. #5 | 
{la an action on a by-law, that none but freemen ſhall keep in a 
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city, it is good challenge that the ſheriff is a freeman. Hteth y, 
Braddeck, H. 6 G. 3. 3B. A. 1847.] | 
[It is a good cauſe of challenge if the jury is returned by an un- 
der-ſheriff, who is attorney in the cauſe. Baylis v. Lucas, B. R. 
T. 14 Geo. 3. Cowp. 112 | | 
(s) Challenge to the Polls. 
(C 1.) Peremptory. 


IN high treaſon, the defendant by the common law, and now by 

the fat. 1 & 2 Ph. & M. 10 (which repeals the fat. 33 H. 8. 23, 
to the contrary) may .challenge 35 of the jury, peremptorily without 
cauſe ſhewn. Co. L. 156. 6. | 

'Tho' he be outlawed for treaſon, and the iſſue be upon a collateral 
point. Co. L. 157. b. | 

So, if he at firſt challenge for cauſe, and the juror be tried and 
found indifferent, he may afterwards challenge peremptorily. Co. L. 

So, in petit treaſon, or felony by the common law he might chal- 
lenge 35, which is now reſtrained by the fat. 22 H. 8. to 20, with- 
out cauſe ſhewn. Co. L. 156. 6. . 

So, in an appeal. Bendl. Pl. 77. Mo. 12. 

So, the king by the common law might challenge without cauſe 
ſhewn, when he pleaſed ; but he is now reſtrained by the /f. 33 Ed. 1, 
Ord. de Ing. Co. L. 156. b. | | 

And therefore, if he challenge without cauſe, and others ſuffi- 
cient do not appear, he muſt ſhew his cauſe of challenge. R. Ray. 
4737 4+ | 1 | 

[On an ifſue on a collateral point, to reverſe an outlawry, or avoid 
an act of attainder, or on any inqueſt of office, the priſoner has no 
peremptory challenge. 2 Hale, 267. 278. Barkfead's Caſe, I Lev. 
62. Rex. v. Johnſon, Str. 824. Ratcliffe's Caſe, 1746. Foſter, 40.] 


(C 2.) For Cauſe. 


Challenge for cauſe is principal, or to the favour, 

A principal challenge is, I/, in reſpect of his dignity, that he is 2 
peer. Co. L. 156.6, | 

And if the party do not challenge him,. the peer may challenge 


himſelf. Co. L. 156. 6. 


2dly, Propter defeftum ; that he is a villein, or an infant, Co. L. 
156. 6. 157. a. 2 Rol. 657. I. 10. | | | 

That he is an alien. Co. L. 156. b. | 

But by the fat. 27 Ed. 3. 8. an inqueſt taken before the mayor of 
the ſtaple, if the parties be ſtrangers, ſhall be tried by ſtrangers; if 
denizens, by denizens; if one party be denizen the other alien, 
one half of the inqueſt ſhall be denizens, the other aliens. Yide 
Alien, (C 8.) | | 

So, by the fat. 28 Ed. 3. 13. in all inqueſts before the mayor of 
the ſtaple, or other juſtice between merchants or others, tho 
king be party, if there be ſo many aliens or denizens. in the place 


where the trial is, not parties to the matter; if there are not ny 
6. | iens, 


FD. » TS 


per m 
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aliens, ſo many as are there, the reſt denizens, good men, and not ſuſ- 
picious to either party. Confirmed by the ff, 9 H. 6. 29. pr 

And therefore an alien, plaintiff or defendant, may pray a venire 
medictatem linguæ, except in a trial for high treaſon. R. Dy. 144. 6. 
So, an executor or adminiſtrator of ;an alien, tho? he himſelf be in- 


digena. Dy. 28. a. in marg, | | wp 
And if a full inqueſt does not appear, the tales ſhall be ber mediela- 


tem lingue. R. Poph. 36. Dy. 28. a. in marg. 


Yet, if an alien be joined in a ſuit with an Engiihman, or ſue as 


* executor or adminiſtrator to ſuch an one, he ſhall: not have a venire 


And if he does not pray ſuch a venire, a challenge for default of 
aliens is not allowed. Vide Dy. 28. 144. 5. 2 

So, if the alien does not pray it, the other party may, but he need 
not. Dy. 28. a. 144. | 

So, if they are returned upon the venire as aliens, they cannot be 
challenged, tho' they are not ſo. Dy. 28. a. in marg, _ . 

And a trial per medietatem lingue, where it ought not to be, is not 


per medietatem lingue. Mo. 557. Cro. El. 275. Dy. 28. a. 


good, tho by conſent; for that ſhall not alter the law. Dy. 28. a. 


in marg. 

d the fat. Weſt. 2. 13 Ed. 1. 38. ponantur in afſifis vel juratis 
licet in proprio comitatu qui 20 8. per annum non habeant, nec extra comi« 
tatu qui 40 8. | | / 

By the flat. de non ponendis in aſſiſa, 21 Ed. 1. the ſheriff ſhall not 
put in recognizances that paſs out of the county, and who have not 
100 4. per annum. And in the county none ſhall be impanelled to 
ſerve before the king's juſtices on inqueſts, juries; or other recogni- 
zances, who have not 40s. per annum, ſave that in eyre, cities, bo- 
roughs, or towns, where juries paſs on matters touching the ſaid ci- 
ties, &c. it ſhall be done as before. 1 

By the flat. 2 H. 5. 3. fl. 2. no perſon ſhall be admitted in any in- 
queſt on a trial of the death of a man, or in a plea real or perfonal, 
where the debt or damages ate laid to 40 marks, if he have not lands 
or tenements of 40 s. per annum above reprizes, ſo it be challenged, 
&c. Vide 35 H. 8. 6. . 5 

Nor, by the /. 27 El. 6. if he have not freehold of 4 J. per annum, 
unleſs in Wales, cities or towns, Q. : SE 3 

Nor, by the flat. 4 & 5 V. & M. 24. (continued hy 7&8 W. z. 
32. 1 Ann. 13. 10 Ann. 14. & 9G. 8.) if he have not 10 J. per 
annum in his own name, or in truſt in Eugland, and 61. per annum 
in Wales in the ſame county, freehold, copyhold, or antient demeſne 
in fee, tail, or for life of himſelf or ſome other, in iſſues tried 


E before the juſtices in B. R., C. B., Exchequer, aſſiſe, niſi prius, oyer and 


ter miner, gaol-delivery, or general quarter ſeſſions of the peace, &c. 
Proyided, that the tales need have but 5 J. per annum ; and in Wales 
3/.; and in cities, boroughs, and towns corporate, as formerly uſed. 
_ LAnd by /. 3 G. 2. c. 25. , 19. the ſheriffs of the city of London, | 
for the time being, ſhall not return any perſon to try any iſſue joined 
in B. R., C. B., or Exchequer, or to ſerve on any jury at the ſeſſions of 
cher and terminer, gaol-delivery, or ſeſſions of the peace for the city 
of London, who ſhall not be a houſeholder within the city, and have 


| lands, tenements, or perſonal eſtate to the valu2 of 100/7., and the 


lame matter being alleged as cauſe of challenge, and ſo found, ſha!l 
Vol., II. * | Coy) : be 
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be admitted as a principal challenge, and the perſon challenged ſhall 
be examined on oath of the truth of the ſaid matter.) 

[And by /. 20. ſheriffs or other officers to whom the return of ju- 
rors belongs for any county, city, or place reſpectively, ſhall not re- 
turn any perſon to ſerve on a jury for the trial of a capital offence, 
who at the time of ſuch return would not be qualified in ſuch reſpec. 
tive county, City, or place, to ſerve as a juror in civil cauſes for that 
* — and the ſame matter being taken as cauſe of challenge, ſhall 

e admitted as a principal challenge, and the perſon challenged ſhall 
be examined on oath of the truth of the ſaid matter.] 

And any not having ſo, may be challenged, and on his oath dif. 
charged. Xo | 

Jurors fince the ff. 2 H. 5. 3. muſt have 40 s. per annum freehold 
out of antient demeſne. Co. L. 156.b. 9 H. 1.1.6. 

And it is ſufficient, if they have it as cefluy que uſe. Co. L. 272.0. l. 

If the debt and damages together amount to 40 marks, it is within 
the ff. 2 H. 5. 3. for it is in equal miſchief. R. 9 H. 54. b. Vide 
Co. L. 272. a. 

| So, in an avowry, where the iſſue was hors de fon fee, tho? the da- 
mages are not 40. R. per Fuft. de B. R. & C. B. 9 H. 7.1.6, 
16 H. 7. 14. 6. 10 H. 6. 8. a. | 

In an action upon the f. 8 H. 6. 10 H. 7.14. a. | 

So, by the fi. 8 H. 6. g. none ſhall be upon the inqueſts to try a 
forcible entry, or detainer before juſtices of peace, unleſs he hath 4o-. 
per annum. | 5 

Nor, by the f. 15 H. 6. 5. to try an attaint on a verdict to 400. 
value, who hath not 20 1. Or, by the . 23 H. 8. 3. 20. marks per 
annum, or on a verdict to a leſs value, who hath not 5 marks per 
annum, or 100 J. in goods, except in cities or boroughs, &c. | 

Nor, by the f. 1 R. 3. 4. upon an inqueſt in the ſheriff's turn, or 
by the /. 19 H. 7. 13. to try riots or routs before juſtices of peace, 
unleſs he hath 20 5. per annum freehold, or 26s. 8 d. per annum co- 

yhold. - 
15 Nor, by the Ff. 11 H. 7. 21. upon a jury in any of the courts in 
London, except he hath lands or goods to the value of 40 marks, or 
of too marks, if the ſuit be for lands, or ſor a debt and damages to 
40 marks value, or more. DIR x 
But where the debt and damages do not amount to 40 marks, he 
ſhall not be challenged, if he has any freehold. Co. L. 156, 7. A. 
Whether he muſt not have 20 f. per annum? 2 H. 7. 13. b. | 
So, before the /. 2 H. 5.3. in perſonal actions, where land was 
not demanded, it was no challenge, that a juror had no freehold for 
the /. I. 2. 28. was made for the eaſe of jurors of ſmall eſtate on:y. 
17 Af. 15. Vide Ray. 486. Semb, 10 H. 7. 14. a. 
80, in an information in the nature of a guo warrants, it is no chal- 
lenge, that a juror has not a frechold; for it is aut of 2 H. 5. 3. 
which provides for a plea between party and party only, K. per for 
J. in B. R. to whom three J. in C. B. acc. But a bill of exceptions was 

filed for it. Ray. 486. | 
- HO, the exception for cities, Cc. in the %. 15 H. 6. 5. extends to 

Cities, Oc. which are counties. N. 12 Ed. 4. 13. a. 
So, by the J. 11 H. 7. 21.19 an attaint in London, the challenge 
mall not be for want of ſufficiency of lands or goods in the jury im- 
| EO pPanelled, 


CHALLENGE. * 


panelled, the jury being to be returned, by eachſalderman four, each 
in 
juror be worth 400 marks in goods. 12 

80, in a jury for a trial ſor high treaſon, a challenge for deſect of 
frechold is not allowed in London; for freehold was not required by 


the common law; and tho' the ff. 2 H. 5. 3. requires 40 6. per annum 


in an inqueſt for the death of a man, (which ſeems to be intended 
in all capital caſesz) yet, by the ,. 1 & 2 Ph. & M. the trial in high 
treaſon was reduced to the common law. R. per four F. in Lord Ruf- 
fſel's Caſe, 3 Trials, 138. | 


holders. | | | 

If a juryman in treaſon, brought to the book, ſays he has no free- 
hold in the county, he ſhall be ſworn upon a wire dire to that matter, 
and if he anſwers, he has none, he ſhall be ſet aſide, _ Townley's Caſe, 


1746, Foſter, 7.] 


If a juryman has freehold and copyhold, amounting to 101, per 
annum, it is a good qualification, tho? the freehold alone is under 104. 


. I 


fer annum. id. 4 | 
So, by the ft. 4 G. 2. 7. in Middl:ſex, leaſeholders having 50 J. per 


annum above ground-rents, or other reſervations, ſhall be obliged to 


. 


ſerve on juries, when ſummoned, 


So, by ff. 3 G. 2. c. 25. , B. any leaſcholder for the term of c 


years abſolute, or for any term determinable on life or lives, of the. 
clear yearly value of 20 J. per annum over and above the rent reſerved, 
is qualified to ſerve. on juries.] EL 3 

[* That a juror is a freeman,” is good cauſe of challenge in an 
action on a by-law, that none but freemen ſhall keep ſhop in a city. 
Hęſtet v. Graddoct, H. 6 G. 3. 3 B. M. 1847.] ; 


Foy more concerning challenge to the polls, principal and for fa- 


vou » vide Co. L. 156. b. &c. 
CHAMBERLAIN. 
High Chamberlain. 
Vide Officer, (E 7.) 
Chamberlain of Cheſ/er. 
. __ Vide Franchiſes, (D 5.) 
Chamberlains of the Exchequer, 
Vide Courts, (D 11.) 
Chamberlain of London. 
Vide London (). 
CHAMPERTY. 
Vide Maintenance, (A 2, 3.) 
O 2 


ſubſtance worth 100/. or more. So, by the f. 37 H. 8. 5. if each 


But by the f. 7 V. 3. 3. the trial ought to be by a jury of free- 


/ 
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= Ls Chancellor: | N 
Vue Chan eri, (3 1. — Julia, (K 8. — Parliament, (L 32.)—Iifter 
* (A 2.) 


Chancellor of the Exchequer. 
Vide Courts, (D g.) 
HAN CE-ME DLE V. 
Vide Fuftices, (M 19.) 
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CHA NCER Y. 
(A) The Antiquity of the Chancery. ö 
(A 1.) As to the Court of Pleas. + 


Argument on juriſdiction 'T: HE court of Chancery is an original 
of Chancery.) L * and fundamental court, as antient as 
the kingdom itſelf. Per Hob. 63. | | 
The Britiſh and Saxon kings had their chancellors and courts of 
Chancery. 4 Inſt. 78. Arg. 1 Ch. R. 5. *. Wilſint was chancellor to 
Athelflan.* 1 Ch. R. Arg. 5. | 
The firſt authentic mention of a chancellor was anno 920, temp. 
Edu. Senioris, qui fecit Turketil abbatum Croiland cancellarium ſuum. 
Seld. Off. Canc. ſ. 1. 1 Ch. N. Arg. 5. 1 
And many kings of the Saxon lineage before the conqueſt had their 
chancellors. Seld. Off. Canc. ſ. 1. 4 Inft. 78. As Edmund, Edred, 
Edgar, Etheldred, and Alfred. 1 Ch. R. Arg. 5, 6. 3 
Rembald was chancellor to Edward the Confeſſor; and ſeveral are 
cited before him. 1 Kol. 384. J. 10. Maurice was chancellor to 
William the Conqueror. 1 Rol. 384. J. 15. 4 Inf. 78. Seld. Of. 
Canc. ſ. 3. | | 
(A 2.) As to the Court of Equity, 


But tho' the court of Chancery, as to the ordinary juriſdiction, 
which is governed by the rules of the common law, is ſo antient, (for 
to that the antient authors and the Fat. 36 Ed. 3. 9. refer,) yet the 
court of equity is of later date, and ſeems to have its commence- 
ment upon the introduction of uſes: the firſt decree there was 17 K. 2. 
which are frequent in the time of H. 4. increaſe in the time of H. 5. 
and H. 6, under the cardinals Beauford, ſon of John of Gaunt, and 
Kemp, and are more numerous in the time of H. 8. under Cardinal 
Wolſey. 2 Inſt. 5 5 2, 3. 4 Inſt. 82, 3. [Mitford's Chanc. Plcad. 1.] 

Yet the court of equity there is faid to be as antient as the king- 
dom. Hob. 63. | 

And by the „lat. 14 Ed. 3. Rat. Parl. nu. 33. if nothing be done 
up n the ordinance then made, it is provided, that the chancellor of 
| {:n;land hear the complaint by bill, and proceed as he uſes to do 
in writs of /ubpena in Chancery. 1 Rol. 372. E. And 
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And Rot. Parl. 45 Ed. 3. nu. 24. the Commons pray, that none who 
eed there by bill be delayed, as they have been. 1 Rol. 372. l. 25. 

F And the court of equity ſeems coeval with the other courts of 
' Weſtminſter. 1 Ch. R. Arg. 10. 12 C. 114. Eg. Abr. 129. 


(A 3.) I cannot now be eret ted. The king cannot grant a court of 
conſcience, as tenere placita; for a court of pleas is directed by the 
ordinary rules of law, a court of conſcience not, but is uncertain 
and unlimited, and therefore cannot be erected but by act of par- 
liament, or preſcription. R. Perrot's Caſe, 36 [26 El. B. R. 4 Inft. 
85. 97. Vide Prærogative, (D 28.) Ex 
And dub. whether it be good by preſcription ; for that preſup- 
poſes a grant z and the court of Chancery, which is held by preſcrip- 
tion, is a fundamental court. Hob. 63. 2 Rol. 109. K. that it is 
not good by preſcription for York, or other ſmall corporation. 2 Rol. 
266. J. 20. N ND 

But London may claim it by preſcription. R. 2 Rol. 266. J. 15. 

So, the king cannot by commiſſion appoint any one to determine 
matter of equity; for it ought to be determined in Chancery, and ſuch 
commiſhon would be illegal and void. R. 12 Co. 114. ? 

So, if the king conſtitutes a chancellor of a duchy, or other pre- 
einct, that does not give him authority to hold a court of equity, 
2 Lev. 24. | 


(A 4.) Where held. 


The court of Chancery was uſually held in curia regis ; and there- 
fore the proceſs there is returnable coram rege in cancellaria ſua, Mad. 
131. 2 Inſt, 316. | 


(B) Officers of the Chancery: 


(B 1.) Lord Chancellor. 


TH E principal officer of the Chancery is the lord chancellor. 
f Of th Ethelberti dicitur referendarius ; ego referendarius ſubſcrigſi. 
eld. OF. Ch. ſ. 1. | N 
The chancellor is created by the delivery of the ſeal, and taking 
his oath. 4 Inf. 87. a | 
Sometimes by letters patent. 4 Inf. 87. N12 | 
This office may be granted for life, or durante bene placito. Mad. 
43-—Not for life. 4 1nft. 87. 
But not in ſucceſſion. 4 Inft. 78. | IT 
Cancellarii dignitas eft ut ſecundus a rege in regno habeatur. Seld. Of. 
Ch. ſ. 3. Di8. in vitd Tho. Becket. 4 inſt. 78. "> 
By the f. 31 H. 8. 10. the chancellor, or keeper, hath precedence 
of all nobility, except the royal blood. [2z. As to the archbiſhop of 
Canterbury ? EY, | 
"_ chancellor is ſuperior to all the judges of the kingdom. 1 Ch. - 
rg. 13. 25 
Cancellarius dicitur a cancellands ; becauſe upon a ſcire facias he 
cancels the patents of the king. 4 Lift. 88. 
The chancellor and cuftos fgilli antiently were one officer. = 
Sigillum regium ad ejus pertinet cuſtodiam. Dict. in vita Tho. Becket. 
Sed. Of. Ch. /. 3. 4 Inft. 78. EY 
on | And 
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And tho? they have been ſometimes divided ſince the time of H. 2. 
Seid. OF. Ch.f. 4. 1 Rol. 385. J. 25, &c. ; 

Yet by the . 28 H. 3. it was enacted, þ rex ab/tulerit figillum 3 
WIG. guicquid fuit interim ſigillatum irritum habeatur. Seld. Of. 

«|. 4. 

i, the Hat. 5 £1. 18. the lord keeper ever had, and ſhall have like 
place, authority, juriſdiction, and advantages as the lord chancellor. 
Semb. by moſt of the Judges. 3 1nft. 113, 114. | 
Buy the flat. 1 V. & M. 21. commiſſioners of the great ſeal ſhall 
Exerciſe like authority, juriſdiction, and uſe the like cuſtoms, pri- 
vileges, and advantages as the lord chancellor and keeper; and have 
precedence after peers, and the fpeaker of the Houſe of Commons; 
or, if a peer, according to peerage. | 

And now there cannot be a lord chancellor and lord keeper at the 
Tame time; for, by the „at. 5 El. 18. they are declared to be the 
ſame office. 4 In. 88. | 

The chancellor or keeper is made by the delivery of the great ſeal 
to him by the king, and taking his oath. 4 Inf. 879. _ | 
The lord chancellor, or keeper, cannot make a deputy. 4 Infl. 88; 
but this was allowed, when the office was granted for life. Mad. 44, 

By the fat. art. ſuper chart. 28 Ed. 1. 5. the lord chancellor and the 
juſtices of the King's Bench ſhall follow the king, ſo that he may 
have at all times near him ſome ſages of the law able to order all 
matters which ſhall come to the court. | 

Cancellaria dignitas «ft ut omnibus regis adſit concilits, etiam non vecatus. 
Seld. Off. Canc. ſ. 3. | 
80, the chauccilor may hear cauſes in B. R. or C. B. 2 Inft. 

+ | | 
8 [A perſon may be lord chancellor and lord chief juſtice of B. R. 
at the ſame time, and lord Hardwicke continued ſo from 2oth Feb. 
to 7th Zune] | - 

When the king's charters and pleas in the king's courts increaſed, 
and the power of the chief juſticier declined, the office of chancellor 
roſe to great eminence, Mod. 42, 3. 


(B 2.) His oath.) The chancellor was ſworn that he ſhould not 
ſel}, deny, or delay a remedial writ or right. 1 Rel. 384. J. 35. 

And the uſual cath requires, that he ſhall well and truly ſerve the 
king and his people in the office of chancellor; that he ſhall do right 
to all people, poor and rich, after the laws and uſages of the realm; 
that he ſhall truly counſel the king, and his counſel laine (i. e. hide) 
and keep; that he ſhall'not {uſfer the hurt or diſheriſon of the king, 
or that the rights of the crown be decreaſed, as far as he can let it; 
and if he cannot let it, ſhall make jt expreſsly known to the king, 
with his advice and counſel; that he hall do the king's profit in all 
he reaſonably may. 4 /. 88. 3 Ruſh. 1102. je; 


(B 3.) And duty.] And therefore, if a chancellor ſell a writ re- 
medial, it is a great abuſe. 1 K. 384. J. 30. ; 
A chancellor, upon the removal of a record before him by certirars, 
when any one is found guilty of homicide by miſadventure, or /e de- 
fendeade, (hall grant him a pardon without a warrant from the king, 

or excommunication with lim. 2 1. 316, : 
Vide . (C 1, 2.) TSS, (B 4.) 
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(B 4.) Maſter of the Rolls. 


/ 


* Ad cancellarium pertinet rotuli qui eft de cancellaria cuftodia per. ſuppo- 


; ſtam perſonam. Seld. Off. Chan. /. 3. 


And his office is as antient as the court itſelf. | 
In the 23 Ed. 1. a grant was made Ade de Oſzodby, by the chan- 
cellor ex parte regis. . Dugd. Orig. Jud. Chronica Series, 33. 
And ſuch grant was, ita quod cuſtodiam habeat eodem modo, quo alii 
eu ſtodes habere conſueverunt. 


It is ſaid, that the maſter of the rolls by his commiſſion cannot 


make a decree, without the aſſiſtance of two maſters. 1 Ver. 274.3 

but this does not appear by the decretal order there recited. 
It appears that the maſter. of the rolls has a judicial authority in 

two diſtinct capacities, from the ancient conſtitution of his office ;] 


iſt, As maſter of the rolls, fitting at the rolls, and from his de- 


crees in that capacity, there lies an appeal to the chancellor in court ;] 
[2d, As lem tenens of the chancellor virtute officii, without any 
ſpecial commiſſion, and then he fits in court for the chancellor, and 
his decrees are of the ſame force as thoſe of the chancellor himſelf.) 
[When he fits by virtue of a ſpecial commiſſion, there are others 
joined with him, whoſe concurrence may be neceſſary, Vid. Sir Jo- 


 fepb Fekyl's Treatiſe on the Office of Maſter of the Rolls paſſim.] 


[In order to make up for the deficiencies in the accounts of the 
maſters in Chancery mentioned (B 5.) a N of 6d. on certain 
writs had been laid on certain writs by „at. 12 G. 1. c. 33. which 
was to continue for 16 years; but the money raiſed under that act 
not being ſufficient, the ſame duty was continued for 4 years longer 
by at. 9 Geo. 2. c. 32.3 and in that time, there being a ſurplus of 


13.698 J. in the bank, aud the revenue of the hanaper-office, from 


which certain fees and ſalaries were paid to the lord chancellor, maſ- 


ter of the rolls, maſters in Chancery and other officers, not being ſuf- 


ficient to anſwer theſe demands, a great portion of this ſurplus was 
directed by fat. 23 G. 2. c. 25. to be paid to the creditors of the 
office; the duties were made perpetual, and from the produce of 
them 3090 /. directed annually to be paid into the hanaper-office, to 


anſwer the ordinary demands on the ſaid office, and for the payment 


of 1200 J. a- year to the maſter of the rolls. ] | 5 

[Part of the revenue of the maſter of the rolls aroſe from the 
eſtate within the liberty of tlie rolls: the houſes of which this eſtate 
principally conſiſted having fallen to decay, he was empowered by 
Hat. 12 Car. 2. c. 36. to make leaſes for 41 years, or for any leſs 
term, of theſe houſes (except the chapel, manſion-houſe, garden, 


ſtable, coach-houſe, and other out-houſes and buildings fit for the 


habitation of the maſter of the rolls); and within 7 years of the ex- 
piration of theſe leaſes, the then maſter of the rolls, and his ſucceſſ- 
ors, were empowered to make new leaſes for 21 years, from the date 
of them, reſerving a rent not leſs than had been reſerved on the for- 
mer ones, payable to the then maſter and his ſucceſſors : under this 
power leaſes had been made, on which the rent reſerved, and pay- 
able in ſucceſſion, amounted in 1777 only to 135 J.; whereas the im- 
proved rent, which was ſo contrived, as to go to the maſter making 


the leaſe, and his perſonal repreſentatives, amounted at that time to 


1977). The flat. 17 G. 3. c. 59. orders an equivalent to the then 
| | 200 
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maſter of the rolls, and the reſiduary legatee of the late one, for their 
ſeveral intereſts in this ſum z that the eſtate ſhould be put under the 
management of a receiver, with a ſalary of 50 /., who ſhould pay to 
the maſter of the rolls the clear yearly ſum of 1250 /. out of the rents 
and profits, diſcharge the land-tax, and place the ſurplus to the ac. 
count of the ro/li gflate, in the bank, in the name of the accomptant- 
general, in order to anſwer the repairs of the eſtate, and other con- 
tingent demands.] | 
[The court of King's Bench will certify in a caſe ſent from this 
court. Daintry v. Daintry, B. R. T. 35 Geo. 3. 6 T. R. 307.] 


(B 5.) Maſters of Chancery. 


There are twelve maſters of Chancery, aſſiſtant to the chancellor or 
keeper. Vide Practical Regiſter in Chancery, 236. 

Cancellario aſſicientur clerici honefli, &c. Regi jurati, qui in legibus 
& conſuctudinibus Anglicanis noticiam habent plemorem, quorum officium 
fit querelas, & e. audire & examinare & debitum remedium exhibere per 
brevia regis. Pleta, l. 2. c. 13. 2 Infl. 407. | . 

And by commiſſion a judge frequently hears cauſes in Chancery. 

But if the maſters in Chancery diſagree to the opinion of the judge, 
there ſhall. be no decree ; for they are equal in commiſhon. Semb, 
1 Fer. 26;.; but it is ſaid that this does not appear by the decree. 

A maſter in Chancery ſhall not be anſwerable for a ſecurity approved 
by him, if there was no corruption in him, altho' it prove defective. 
R. 2 Ver. go. | 

[The maſters in Chancery had antiently the cuſtody and manage- 
ment of the monies and other property of ſuitors paid in by order of 
the court ; but ſome of them having, previous to the year 1725, 
been found greatly deficient in their accounts, the lords commiſ- 
ſioners at that time made an order, which was alſo confirmed with 
additions by the ſucceeding chancellor in the ſame year, for all monies 
in their hands, and all that ſhould afterwards be paid into court, to 
be paid into the bank, under certain regulations mentioned in the 
orders. The fat. 12 Geo. 1. c. 32. recites and approves of theſe or- 
ders, and in addition appoints a new officer, under the name of ac- 
comptant-general, to have the ſole managemeat of the property of the 
ſuitors, inſtead of the maſters, under the ſame regulations with re- 
ſpect to the payment of it into the bank, Sc. as were appointed by the 
orders with reſpect to the maſters ; no ſalary however is appointed 
him, but he 1s enjoined to be ſatisfied 'with the fees uſually paid the 
malters.] | | | 

In conſequence of this regulation, however, a large ſum of money 
belonging to the ſuitors having accumulated, and then lying dormant 
in the bank, it was provided by et. 12 Geo. 2. c. 24. that out of that 
ſum, 33,000 J. ſnould be veſted in government ſecurities, and out of 
the intereſt, a ſalary cf 650 J. be paid to the accomptant-gencral, 
250 J. to his firft Clerk, and 120 J. to his ſecond, and theſe ſalarics 
to be in lieu of all fees.] 

[By flat. 4 Ges. 3. c. 32. 5 o l. out of the ſame fund are directed 
to be placed out in the ſame manner for raiſing à ſalary for a third 
clerk of 1201. in licu of all fees.) | | 

[By fat. 5 Geo 3. c. 28. a ſum not exceeding 80,000 J. from the 


ſaine fund 3s dreQcd to be laid out in the ſame mauner ; and out a | 
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| the intereſt 200 J. a-year to be paid to each of the eleven maſters of 


Chancery, of whom the accomptant-general is commonly one.] | 
[By flat. 9 G. 3. c. 19. a ſum not exceeding 20,000 /. from the 
fame fund is directed to be laid out in the ſame manner : and from 
the intereſt, an addition to be made to the ſalary of the accomptant- 
general of 250 J., to that of his firſt clerk 50 J., to that of his {ſecond 
clerk 40 J., and a ſalary for a fourth clerk of 1204. | | 
Out of the ſame funds, by flat. 14 Geo. 3. c. 43. and 15 Geo, 3. 
6. 22. £5 56. ſums are ordered to be raiſed for the purchaſe of ground 


and rebuilding the offices for the accomptant-general, the regiſter, 


and the fix clerks, ] "x | 
Money in the funds, belonging to the wards of the court, cannot 


be transferred into the name of the accomptant-general to the credit 


of the cauſe, until the account be taken by a maſter, and his report 
made. 1 Brown Ch, Rep. 56.] | . 


(B 6.) The Regiſter. 


The regiſter is an officer of note, who has many deputies, who 
take notice of all orders and decrees made by the court. Vide Prac-· 
tical Regiſter in Chancery, 254. 310. Es 

Theſe orders he ought to draw up, enter in his office, ſign, and 
deliver to the parties. Jbid. 254, Ce. | | 

He ought to take the orders as the court pronounces them. Bid. 25 5. 

He ought to recite the firſt order (if there be ſuch) in the ſubſe» 
quent one. Bid. 257. | 

If the order be out of a general rule, he ought to recite the rea- 
ſons for making it. bid. 257. | | 

If the order be for a reference to arbitrators after the hearing, he 


ought to mention the opinion of the court, unleſs the court otherwiſe 
directs. Bid. 260. 26 5 


(B y.) The Six Clerks. 


The fix clerks are the only attornies to the court of Chancery, and 
the others are under clerks to them. Org. per Clarendon. Rules ana 
Orders of Chancery, 110. Vide Practical Regiſter in Chancery, 60. 

All the proceedings, upon hill and anſwer, to the decree, and 
ſometimes after the decree, belong to their office. Vide Practical 
Regifter in Chancery, 60. | 

Copies of the bill, anſwer, depoſitions, or other record, which 
belong to the ſix clerks" to make, ought to contain fifteen lines in 
every ſheet, written plainly and fully. Ord. per Cla. Rules and Or- 
ders of Chancery, 104. Vide Practical Regiſter in Chancery, 113. 

And no ſuch copy ſhall be delivered out of the office, till ſigned 
by the fix clerk or his deputy. Ord. per Cla. Rules and Orders of 
Coancery, 104. Vide Prad. Reg. in Chan. 64. 113. | 
Nor, ſhall it be uſed in court, or beforg a maſter. Ord. per Cla. 
Rules and Orders of Chancery, 104. Vide Practical Regiſter in Chan- 
cery, 113. . | 

All pleadings, commiſſions, and certificates which belong to them, 


ſhall be immediately delivered to the ſix clerk, who is the attorney 


n the cauſe, or to his deputy ; nor ſhall they before that be opened 


. any under-clerx. Ord. per Clu. Rules and Orders of Chancery, 
07. | | | No 
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No bill, pleading, commiſſion, or decree, ſhall be carried by any 
under-clerk out of the office, to be ingroſſed, copied, or inrolled: 
and after the ingroſſment, c. the original ſhall be remitted to the fix 
clerk, to whoſe cuſtody it belongs. Ord. per Cla. Rules and Order; 

of Chancery, 107. | 

[A clerk in court, who lends money to a folicitor, cannot retain 
a client's papers as a pledge for it. Grey v. Cockeril, M. 1740, 2 A.. 
kyns, 114.) Es. . 

[A fix clerk is not obliged to deliver up papers till he is ſatisfied 
his fees, tho” the client has paid them to the ſolicitor, and he to the 
ſixty clerk who abſconds. Taylor v. Lewis, M. 175, 3 Atkyns, 727.] 

[A clerk in court has a lien on the duty recovered by him, which 
extends to collateral proceedings, as well as to decree ; and this ſhall 
no:-be defeated by a voluutary releafe from his clicnt, tho? a releaſc 
for conſideration ſhall defeat him. Anon. T. 1750, 2 Veſey, 25.) 

[The court will not make a purchaſer appoint a clerk in court, 

which is neceſſary only where the party is to appear. Child v. Lord 
Abingdon, 1 Ve. jun. ga. ] | 
[Under the order 18 June 1668 regulating the office of fix clerks, 
they are entitled to receive their proportion of the fee from the ſworn 
clerk, tho' he has given credit to the client. Ex parte the Six Clerks, 
3 FVeſ. jun. 589. before the Lord Chancellor and Maſter of the Rolli. 
[A ſixty clerk cannot be changed at pleaſure. Taylor v. Leuis, 
M. 1750, 2 Veſey, 111.] 


(B 8.) Warden of the Fleet. 


The warden of the Fleet is an officer of this court, and attends to 
receive all perſons it ſhall commit to his cuſtody, 
Vide Impriſonment (D). | 


— 
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(B 9.) Other Othcers. 


As to the examiners, vide poſt. (P 1, Sc.) 
As to the curſitors, and other officers, vide 4 Inf}. 82. 


(C) The Juriſdiction of the Chancery. 
(C 1.) Ordinary, according to the Common Law. 


IN the Chancery there are two courts; the ordinary, where the 

chancellor or keeper proceeds according to the common law. 
4 Infl. 79. Eq. Abr. 127. 

The ſtyle of this court is, coram domino rege in cancelltrid, 4 Inft. 
80. 2 . 552. | 

Out of this court iſſue all original writs. 4 Inf. 80. Eg. Abr. 
128. 

All commiſſions that paſs the great ſeal, 4 Tt. 80. 

Deeds are there inrolled. 1 Ra. 372. H. | 

Statutes, which empower the chancellor to hear and determine of- 
fences, intend this court. 4 ne. 81, 2. 

This court holds plea upon attachment of privilege, for the clerks 
and officers of the Chancery 4 Inft. 79, 80. 1 Rol. 371. J. 30- 


In an eudita querila, or ſcire facias in the nature of an audit oy 
| ; 1900, 
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rela, to avoid executions of the court of Chancery. 4 1nft. 79. Eg. 
_ — and monſtraus de droit. 4 Inft. 79. Eq. Ar. 128. 
In a ſcire facias to annul patents. 4 Inft. 79. 88, : Vent. 344. 
In a ſcire facias upon a recognizance in this court. 4 f. 79. 
5 128. | ? dir oe 
8 a rr or recognizance upon the ſtatute 23 H. 8. 
_ 7 / >, . Rol. I. I. JO. i 
2 7 2 facias _ letters of repriſal. 1 Per. 54. 
In dowments made in Chancery. 4 Inft. 79. Ag. Abr. 128. 
In partitions. 4 Inſt. 79. | 
In traverſes of office. 4 Inf. 79. L£g. Str. 19. ON 
In debt, or treſpaſs againſt the officers of the court. D. 20 H. 6, 
32. 5. 1 Rol. 371. J. 30. Hts 9 8 
And in all perſonal actions for or againſt ſuch officers and mi- 
niſters of the Chancery, 4 Inft. 80. Eg. Abr. 128. va} 
But this court does not. hold plea of land. D. 20. H. 6. 32. ö. 
Eq. Abr. 128. 5 | 
And therefore, where a woman ſued for a jointer in the Chancery 
of Cheſter, a prohibitioa was granted, 1 Lid. 189. RT, 
The chancellor is the ſole judge in this court. 4 1. 80. [Vid. 
Sir Joſeph Jehyl, that the maſter of the rolls has a judicial authority 
in this court.) | od oe | 
The proceedings there are in Latin. Eg. Abr. 128. 
And are not inrolled, but remain in laciis, filed in the office of 
the petty-bag. 4 1ſt. 80. ED | | / 
If there be a demurrer in this court, it ſhall be determined by the 
chancellor. Ibid. | | : 
If iſſue be joined, the chancellor, &c. delivers the record with his 
own hand to B. R. to be there tried: but aſter trial, it ſhall be re- 
manded, and judgment given in Chancery. 4 Inſt. 80. Vide 1 Rol. 372. 
J. 35. Vide Latch, 3. Vide infra. + | 
And both courts are but one for this purpoſe. 4 It. 80. 
After iſſue, a venire out of Chancery, quorum quilibet habeat libratas 
terre, will be well, Al. 14. X | 
: And the venire ſhall be awarded in Chancery returnable in B. R. 
bid. | k | 
If the iſſue ariſes in a county palatine, Ireland, & c. the chancellor 
ought to deliver the record to J. R., and they write to the county pa- 
latine, Ireland, &c. to try and return it to B. R, Latch, 3. KX. per 
three J. Fon. 82. Vide 3 Bul. 205. { , 4218 ty! 
But the chancellor cannot write to the county palatine, Jreland, 
&c. to try the iſſue. -R. Latch, 3. ;þ - 
Nor, can he tranſmit the record to be tried in C. B. Latch, 3. 
Yet if the iſſue is to be tried by certificate, the chancellor may 
write to the biſhop, &c. Latch, 3. Vide Jon. 83. 1 
After iſſue tried in B. R. or in a county palatine, c. and thi- 
ther returned, B. R. ſhall give judgment upon it, and it D not be 
remanded to the Chancery. Latch, 3. Ig. Abr. 128. Vide ſupra. 
So, though only the tenor of the record, upon which the iſſue was, 
be removed into B. R., and a trial upon it. R. Al. 17. 
o, if there be a demurrer for part, and iſſue for other part in 
| Chancery, the whole record ſhall be delivered to B. R., and * 
| there 
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there upon the demurrer, as well as upon the iſſue. R. 2 Sand. 23. 

Eg. Abr. 128. K. in Cha. Eg. Abr. 1 29. | 
If the record be delivered by the clerk of the petty-bag, it will be 

well removed; for that may be ſaid to be propria manu of the chan. 


cellor, which is done by his officer. R. Mich. 1700, Eg. Ab. 128, 9. 


Upon ajudgment in Chancery, error lies in B. R. 4 Inf. 80. Dy. 31 b. 
But the lord keeper ſaid, he would award an injunction upon ſuch 


| 2 writof error. 1 Ver. 131. [1 £9. Ca. Abr. 129. 3 Bl. Com, 48. 


in notit.] | | 

But a miſpleading in form there will not be prejudicial in any caſe, 
altho' it be in a matter where the court of Chancery holds plea ac. 
cording to the common law. 1 Kol. 372. J. 45. | 


(C 2.) Extraordinary Juriſdiction.— Court of Equity. 


The court of equity is not a court of record. 4 ff. 84. 37 H. 6. 
14. 6. Yelv. 227. ä 

The proceeding there is by Engliſb bill. 4 Inft. 84. [Mitf. Chan 
Plead. 6, 7. 

And it has jurifdiction properly in three caſes, viz. in matters of 
fraud. 1 Rel. 374. l. 10. Vide pot. (3 Fi—3Mi.) 

In cafe of accident. 1 Rol. 374. Il. 10. Vide pot. (Z). 

In matters of truſt or confidence. 1 Rol. 374. J. 10. Vide pol. 

e c | 

0 But Chancery does not aid contrary to a maxim in law, unleſs in 
Caſe of a fraud, &c. 1 Rol. 375. Qu. R. Vide poſt. (3 F 8.) 

Nor, contrary to a ſtatute. 1 Rol. 378. S. Vide poft. (3 F 7.) 

Tho' the party was ignorant that his act would have ſuch an cf- 
fet in law. 1 Rol. 374. J. 21. 
Bill by the Nabob of the Carnatic againſt the Eaſt India Company 
founded on political treaties between them diſmiſſed, not being a ſub- 
ject of municipal juriſdiftion. Nabob of the Carnatic v. Eaft India © 
Company, 1 Veſ. jun. 371. 2 Veſ. jun. 56. 4 Bro. Ch. Ca. 180. 
Decree affirmed in Dom. Proc. 1797.] 8 | 

[The court has juriſdiction in perſonam on equity ariſing out of 
tranſactions concerning lands abroad, particularly if in the Britiſh do- 
minions. Lord Cranſtown v. Fohnſton, at the Rolls, 3 Veſ. jun. 179.) 

[The ſpiritual court has excluſive cognizance of the rights and du- 
tics ariſing from the ſtate of marriage; a court of equity, therefore, 
has no juriſdiction on a contract for ſeparation between huſband and 
wife ſimply, much leſs when it will affect a purchaſer or creditor ; 
but the juriſdiction holds in ſpecial caſes, as where a third party co- 
venants to indemnify the huſband againſt the wife's debts, or a ſor- 
tune accrues to the wife aſter ſeparation, or the property is the [ 
ject of a truſt. Legard v. Johnſon, 3 Veſ. jun. 352. 
g [Bank-ſtock was 9 — — Ln. ana <a Ilya before 
the American war, and veſted in truſtees for the diſcharge of certain 
bills: after the peace, on a bill under an aſſignment by the new ſtate 
of part of the ſtock, as a compenſation to mortgagees of lands that 


by the new ſtate; and there being no claim under the bills, the 
whole was claimed by the ſurviving truſtee beneficially ; and alſo by 
the proprietary under the old government, and a ſpecific lien was in. 


ſiſted on in reſpect of loſſes by confiſcation occaſioned by the n 
| 0 
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of truſtees to transfer; held, that there was no lien ; that the new 
{tate could take only ſuch rights of the old as were within their ju- 
riſdiction; that the claims of the plaintiff, the ſtate, and in reſpe& 
of the confiſcations were the ſubjeQs of treaty, not of municipal ju- 
riſdiction; and the fund, no object of the truſt exiſting, muſt be at 
the diſpoſal of the crown. Barclay v. Rufett, 3 Veſ. jun. 424. 

{The court cannot decree againſt a title in the crown apparent on 


the record, tho not inſiſted on at the hearing. id.] 


[The practice of a court of law, compelling a plaintiff on a bond 
not to take execution beyond his real debt, does not ouſt the juriſ- 
dition of this court in awarding an injunction. Codd v. Voden, 3 Bro. 


Ch. Ca. 73+] 


(Tho? a court of law will permit a plaintiff to declare upon a bond 
which is loſt 3 that does not ouſt the concurrent juriſdiction of this 
court. Atkinſon v. Leonard, 3 Bro. Ch. Ca. 218.] | 

(D) Proceſs. 
(D 1.) Subpena. 
[ A Perſon who is made party defendant to a bill, tho' not ſerved 


with proceſs, may appear gratis, and refer it for impertinence. | 


2 Brown. Ch. Rep. 279.] | | 
If a man commences a ſuit in equity, the firſt proceſs is a ſubpena, 


introduced in the time of R. 2. Seld. 6 vel. 1544. 


Which may be returnable on a day certain; as, die Fovis prox. poſt 
quinden. Paſche. | | 
: Or, on a common return day ; as, die Paſche prox. futur. in unum 
men/em. f 

if Eafter be paſſed, it ſhall be die Paſche in unum menſem prox. fu- 
tur. Vide Practical Regiſter in Chancery, 340. 

It may be returnable in the mayor's court. 1 Per. 406. 

Or, in the Chancery in Ireland; but then no attachment iſſues here 
for a contempt. 1 Ver. 406. 420. | 

A ſubpæna may be ſued before a bill filed. Ord. per Clarendon. Vide 
Rules and Orders of Chancery, 94.—Cont. by the flat. 4 & 5 Ann. 16. 
except to ſtay waſte, or ſuits at law. 5 

The charge for one or two defendants is 25. 6d. at the ſubpæna of- 
fice; for three or more defendants, 3s. | 

By the Hat. 15 H. 6. 4. a ſubpena ſhall not be granted, till ſurety 
found to ſatisfy the party grieved, his damages and expences, if the 
matter of the bill be not made good. = 5 | 

Proceſs for contempt ought to be ſued in the county where the 
party reſides, Per Ord. 7 Car. 1. 1 Ch. R. 56. Vide Rules and 
Orders of Chancery, 11, | 

The ſubpena ought to be ſerved before the return. | 

Or, before noon, or the riſing of the court on the day of the return. 
Vide Practical Regifter in Chancery, 343. | 

A ſubpena is well ſerved, when the plaintiff or another ſhews the 
= to the defendant, and leaves it with him. Vide Prac. Reg. in 

a. 341. * 

Or, leaves the label, or a note containing the day of appearance; 
or if there are ſeveral defendants, ſuch label or note is left with the 
firſt, the writ with the laſt, Vide Prac. Reg. 341, 2. Vide Rules 
end Orders in Chancery, 96, {But 
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hut if there be but one defendant: leaving the label; and ſhewing 
the /ubpena, is not regular ſervice, the ſubpena itſelf ſhould be left, 


3 Ath. 567. 


Or, leaves ſuch writ (but it is a doubt when he teaves only the 


label or note) with any of the family, at the houſe of the defendant. 


Vide Pract. Reg. in Chan. 341, 2. Vide Rules and Orders of Chan: 


cery, 96. | | 15 
Dr, leaves it the houſe of his uſual reſidence, or puts it in at the 
window, when the defendant abſconds, Vide Pract. Reg. in Chan, 


342. ' Vide Rules and Orders of Chancery, 96. 


By an order in the Exchequer, a ſubpæ na to anſwer, rejoin, or 
hear judgment, ought to be ſerved perſonally, or left at the dwelling. 
houſe or reſidence of the defendant, with one of the family ; or the 
writ under ſeal ſhall be ſhewn to ſuch one of the family, and a ticket 


left with him, containing the effect of the writ z and in a ſabpene to 


anſwer, ſhall be written in the Exchequer hand in parchment. Vide 
Rules and Orders in the Exchequer, 1 Rule 1. 


If there are two defendants, who ſue the plaintiff in a foreign | 


court, and one of them is beyond ſea; ſervice upon the other with. 
in the realm, is good for him. Ordered upon motion, Ca. Ch. 67: 
[Service on an agent, formerly a partner, ordered to be good ſer- 
vice on a defendant abroad. Carrington v. Cantillon, P. 1722, Bunb. 
307] 2 
When a defendant was beyond ſea, a ſulpæna ad audiendum judi- 


cium was ſerved upon the clerk in court, by order of the court upon 
motion. 


If a man ſues a feme-covert, a ſubpena ſhall go againft the huſband 
and wife. | 

Except where the huſband is out of the kingdom, or other ſpecnl 
caufe. 

If the /ubpzna be ſhewn to the huſband, with notice that it is alſo 


againſt his wife, it is ſufficient for both. Vide Pract. Reg. in Chan. 


[If a mother ſecretes infants, parties, ſervice on her is ſufficient. 


Smith v. Marſhal, M. 1740, 2 Athyns, 70.] | i 
But ſhewing the writ, without leaving it, or the label or note, is 
not ſuſficient, except where the defendant refuſes it. Vide Pra, 
Reg. in Chan. 343. | | 
A ſubpena for coſts muſt be ſerved upon the perſon ; for the coſts 


ought to be demanded. Vide Ord. per Cla. Rules and Orders of 


Chancery, 95. Vide Pract. Reg. in Chan. 344. 

But upon affidavit, that the perſon cannot be found, the court, 
upon motion or petition, will order a ſervice upon the clerk- in court- 
Vide Ord. per Cla. Rules and Orders of Chancery, 95. Vide Prof. 
Reg. in Chan. 344. | 


[If defendant, nor his clerk in court, nor any attending at his 


office, can be found, the court may order ſervice of /ubpena to hear 


judgment to be god, on defendant's ſolicitor, tho' he knows not 
where defendant is, with copy of the order at defendant's laſt abode. 


Anon. T. 1750, 2 Veſcy, 23.] 
Yet tho” the ſervice be not ſufficient for an attachment, it may de 
ſufficient for coſts, if the defendant takes notice of it, and the plain- 


A counter- 


- 
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nterfeit ſulbæ na does not oblige. Vide Pract. Reg. in Chan. 17. 
| A counteriet jewel it, if he —— it, miſbehaves himſelf, and — 
attachment goes againſt bim. | | ; 

80, he who ſerves a ſubpana upon a different perſon, unleſs it be 
iſtake. Ws. . 
81 himſelf in the ſervice. Vide Pract. Reg. in Chan. 99. 
Or, abuſes, or is guilty of a contempt on him who ſerves it. Bid. 
[By ff. 5 G. 2. c. 25. if any defendant, againſt whom any ſulpæna 
or other proceſs ſhall iſſue, do not cauſe his appearance to be entred 
according to the rules of the court, on affidavit to the ſatis faction of | 
the court, that ſuch defendant is beyond ſea, or that on inquiry at 92 
the uſual place of his abode, he could not be found, ſo as to be 
ſerved with ſuch proceſs; and that there is juſt ground to ſuſpe& 
that he is gone out of the realm, or has abſconded, to avoid being 
- ſerved with the proceſs, the court may make an order, direQting ſuch 
defendant to appear at a certain day therein named; and a copy of 
ſuch order ſhall within fourteen days after be inſerted in the London 
Gazette, and publiſhed on ſome Sunday immediately after divine ſer- 
vice, inthe pariſh church of the pariſh where the defendant had his 
uſual abode, within 30 days next before his abſenting ; and a copy of 
ſuch order ſhall within the ſame time be poſted up in ſome' public 
place at the Royal Exchange in London, if the order be made in the 
Chancery, Exchequer, or Duchy-chamber of Lancaſter, at Weſt- 
minſlen; if in any of the courts of equity of the counties palatine of 
Chefter, Lancaſter, and Durham, or of the great ſeſſions in Wales, 
then at ſome public place in ſome market town within the juriſdiction 
of the court in which ſuch order is made, and neareſt to the place 
where the defendant makes his uſual abode as aforeſaid, ſuch place 
of abode being alſo within the juriſdiction of the ſaid court: and if 
the defendant do not appear within the time limited, or within ſuch 
further time as the court ſhall appoint, then on proof of ſuch pub- 
lication, the court being ſatisfied of the truth of it, may order. the 
plaintiff's bill to be taken pro confeſſo, and make ſuch decree as 
may be thought juſt; and iſſue proceſs to compel performance, 
either by immediate ſequeſtration of the real and perſonal eſtate. of 
the party ſo abſenting, if any ſuch can be found, or ſuch part as may 
be ſufficient to ſatisfy the demand of the plaintiff ; or by cauſing poſ- 
ſeſſion to be delivered to the plaintiff, or otherwiſe, as the nature of 
the caſe ſhall require ; and the court may likewiſe order the plaintiff 
to be paid his demand out of the eſtate ſo ſequeſtred, according to 
the true intent and meaning of ſuch decree, the plaintiff giving ſe- 
curity to abide ſuch order, touching the reſtitution of ſuch eſtate or 
effeCts, as the court ſhall think proper to make concerning the ſame, 
on defendant's appearance, to defend the ſuit, and paying ſuch coſts . 
to the plaintiff as the court ſhall order; but if the plaintiff refuſe to 
give ſuch ſecurity, the court ſhall order the eſtate ſequeſtred, or where- 
of poſſeſſion ſhall be decreed to be delivered, to remain under the di- 
rection of the court, cither by appointing a receiver, or otherwiſe, till 
the appearance of the defendant, or until ſuch order ſhall be made as 
the court ſhall think juſt. . 104 | 
[Provided, that it any decree be made in purſuance of this aR, 
agunſt any perſon out of the realm, or abſconding at the time ſuch 
decree is pronounced, who within ſeven years after ſhall return or be. 


come 
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come publicly viſible, he ſhall be ſerved with a copy of the decree, 
within a reafonable time after his return or public appearance ſhall 
be known to the plaintiff; and if within ſeven years after the making 


of ſuch decree, defendant dic before his return or public appearance, 
or ſhall dic in cuſtody before being ſerved with a copy of the decree, 


then his heir, in caſe of real eſtate ſequeſtred, or poſſeſſion of it 


delivered, if ſuch heir may be found, or if the heir be feme-covert, 
infant, or nan compos mentis, the huſband, guardian, or committee of 
ſuch heir, reſpectively; or in caſe of ſequeſtration or poſſeſſion deli. 
vered of perſonal eſtate, then the executor, &c. ſhall be ſerved with 
a copy of the decree within a reaſonable time after it ſhall be 
known to the plaintiff that the defendant is dead, and who his heir, 
Sc. is. / 4.) | 

Provided, that if any perfon ſerved with a copy of ſuch decree, 
do not within fix months after appear and petition to have the cauſe 
re-heard, the decree ſhall ſtand abfolutely confirmed, as againſt every 
one claiming under the defendant. /. 5.] | 

[Provided, that any one ſerved ſhall within fix months after ſer- 
vice, or not being ſcrved, ſhall within ſeven years after the decree, 


appear and petition to be heard, and pay down, or give fecurity for 


paying ſuch coſts as the court ſhall think reaſonable, ſuch perſon, or 
his reſpeQive repreſentatives, ſhall! be admitted to anſwer ; and all pro- 
ceedings ſhall be had, as if no former decree or proceedings' had 
been had in the ſame cauſe. /. 6.] 

[But defendant, Sc. not appearing within ſeven years, and com- 
plying with the proviſions of the aCt, ſhall be abfolutely barred. 
f 3.1] „„ | 
5 Provided, that no proceedings ſhall be warranted by this act, unleſs 
it appear by affidavit, before the making of the decree, that the de- 
fendant had been in England, within two years next before the /ub- 
pena iſſued againſt him. /. 8. ]]]! Bo. 


Nor, in any court of equity, of limited juriſdiction, unleſs be- 


fore the making of the decree it appear to the ſatisfaction of the 
court, by affidavit, that defendant had reſided within ſuch limited 
. Juriſdiftion, within one year next before the ſubpœna iſſued againſt 
him. /. 9.] | | | 
[Where the defendant is in a diſtant priſon, and does not appear, 
the court will not order the bill to be taken, pro confeſſo, for want of 
an appearance, without a habeas corpus, tho' it be ſuggeſted that 
the demand is fo ſmall that it will not bear the expence of bringing 
him up. 3 Atkyns, 690.) | | 
Where the bill has been ordered to be taken pro confeſs, merely 
putting in an anſwer is not ſufficient to ſet aſide the order. 
2 Brown. Ch. Rep. 279.] 


[Defendant being outlawed, motion that he might appear within a2 


limited time on the equity of the fat. 5 Geo. 2. c. 25. granted, tho' he 
had not been in the kingdom for two years before the ſubpena. Anon. 
2 Ve. jun. 188.) a N | 


[if the miniſter of a pariſh prevent an order for defendant's ap- 


pearance, being publiſhed purſuant to 5 G. 2. c. 25. he may be in- 
dicted. Burton v. Mattons, M. 1740, 2 Atkyns, 114-] 

If the plaintiff do not proceed in the cauſe for a year, he ought to 
have another ſubpena ad faciendum attarnatum. 1 Fer. 172. 


Prof. Reg. in Chan. 350. | A ſub 
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A ſubpena iſſues for various cauſes z as, ad reſpondendum. Vide the 
form, Weſt. Chan. ſecl. 21. Vide Pratt. Reg. in Chan. 339. 
Ad teftificandum at the aſſizes, or upon a commiſſion, c. Weſt, 
J. 34. 42. 49, Cr. Vide Pract. Reg. is G. % on. 

For. coſts. We/t. . 21. Vide Pract. Reg. in Chan. 344. Vide 
Rules and Orders of Chancery, g — | ' 

For the delivering or producing of evidences or other writings. 
Weſt. ſ. 44, 5 Vide Pract. Reg. in Chan. 346. „ 

Ad rejungendum, or, ad audiendum judicium. Vide Prat. Reg. in 
Chan. 346. 349. Vide Rules and Orders of Chancery, 94, 5 · Vide 
Watt. jo 30- 37 5 ods e pats hr: 

The penalty of 100/. in the ſubpœna mentioned, is only in terra. * 
rem, and ſhall not be levied, tho' the defendant does not appear. 
10 H. 7. 4, 5. | | 3 5 

(On 233 bill, it is not neceſſary to ſerve new ſulpænat on the 
original defendants. Angerſtein-v. Clarke, 1 Veſ. jun. 250. Skeffington 
v. , 4 Ve. jun. 06.] | *. | 


(D 2.) Letter to a Peer. 


If the defendant be a peer, a ſubpzna does not go, but a letter 
from the chancellor, requiring him to take a copy of the bill, and to 
anſwer at ſuch a day. Weſt. ſ. 21. 2 Vent. 342. Vide Prat. Reg, 
in Chan. 341. | . 5 8 

[lt gives the party ſuing it out, priority of ſuit, Price v. Ld, Co. 
ning/by, H. 1722, Bunb. 124.] | | 

But if he does not anſwer upon the letter, then a /ub&pena ſhall 
iſſue. 2 Vent. 342. Vide Pract. Reg. in Chan. 341. © 

If he do not appear upon the /ubpena, then an order ſhall be 
awarded to ſhew cauſe why a ſequeſtration ſhould not go. 2 Vent. 

42, EE: "4 88 | 
And if no cauſe be ſhewn, a ſequeſtration goes. 2 Vent. 342. 

So, by the ff, 12 & 13 V. 3. 3. proceſs againſt a peer, or mem. 

ber, Sc. during time of privilege, ſhall be by letter, or /ubpena, as 
uſual, and on leaving a copy of the bill at the defendant's houſe, - 
or laſt place of abode, if he do not appear or anſwer, or perform 
not the order, decree, c. a ſequeſtration. of real and perſonal eſtate 
ſhall go, as in caſe of a peer before. | 

But no proceſs for a contempt ſhall iſſue againſt a peer. 2 Vent. 


"1 | 


And therefore an attachment does not go. Seid. 6 Rol. 1543» 


(D 3.) Attachment. 


Ik the defendant does not appear at the return of the /ubpzna, and 
the bill be filed, the plaintiff, upon an affidavit, poſitive aud certain 
of the time and place of ſervice, and of the time of the return, ſhall 
have an attachment. Vide Pratt. Reg. in Chan. 20. | 
If the afidavit be filed before the return of the attachment, it is 
ſufficient, 1 Ver. 172. | ; / 
„But an attachment ſhall not be prayed till the day aſter coſts day. 
Fide Pratt. Reg. in Chan. 8, | b P | 
And the afidavit ought to ſhew, that the ſervice, being within 
Londen, or twenty miles diſtance, was above four days paſt excluſive. 
Vide Prog. Reg, in Chan, 20. : ED | \ 
Vol. II. 5 | If 
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If beyond twenty miles diſtance, that it was above eight days. Vid: 

Pract. Reg. in Chan. 20. ; Ws, | 
And that he ſerved the /ubpzna, or ſaw the ſervice of it. Jig: 

Pract. Reg. in Chan. 342. 

Or, that the defendant confeſſed himſelf to have been ſerved. 144 

[In all caſes of commitment there muſt be an affidavit of ſervice ; 
à recital in an order for time obtained by the offender is not ſufficient, 
Whithed v. T hiftlethwaite, H. 1747, 3 Atkyns, 619.] | 

By an order in the Eæchequer, an attachment goes, if the defendant 
does not appear the next day after ſervice, where the proceſs is re- 
turnable iimediatè, upon the ſecond day after, if returnable at a day 
certain, and upon the fourth day after, if upon a common return, 
Vide Rules and Orders in the Exchequer, 2. Rule 4. 

If the huſband appears, and not his wife, an attachment goes 
againſt both. Vide Pract. Reg. in Chan. 18. 343. | 
The attachment requires the defendant to anſwer for the contempt, 
as well as to the matters objected. Vide Weſt. ſ. 22. Vide Prat. Reg. 

in Chan. 20. ; | | | 

And it lies for any contempt ; as, for not anſwering, or for an- 
ſwering inſufficiently. | 

[If a huſband, by menaces, prevails with his wife to put in an an- 
ſwer contrary to her belief, it is a contempt. Ex parte Halſam, 
T. 1740, 2 Atkyns, 50.) | | 

[On an inſufficient further anſwer, you take up your proceſs of 
contempt, juſt where you left off. Child v. Brabſon, M. 1750, 
2 Peſey.] 

For refuſal to obey an order or decree. 

[A waiver of irregularity in proceſs by appearance does not relate 
back, ſo as to bring the defendant into contempt for not appearing in 
time. Robinſon v. Naſh, 1 Anſt. 76. ; | 

[Decree for debt and coſts: attachment for the debt alone held 
good. Frazer v. Thoburn, 2 Anflr, 380. Subſequent attachment 
for the coſts alſo held good. Lid. 413. | | 

[Special return to an attachment for not appearing, that defendant 
is in priſon for felony, the plaintiff muſt proceed in the uſual way by 

habeas corpus. — v. Kirkpatrick, 3 Vef. jun. 471. Motion for ba- 
beas corpus accordingly ; but lord chancellor afterwards directed the 
order not to be drawn up. Bid. 573. 

Uf a defendant attends the hearing of a cauſe, and is preſent | 
when the decree is pronounced, and does any act in contravention to 
it, he is guilty of contempt, and ſhall be puniſhed for it, tho! the de- 
Cree is not drawn up. Skip v. Harwood, T. 1747, 3 Athyns, 504] 

[ Diſobedience to an injunction is a contempt, .tho? it is not ſealed. 
Anen. T. 1747, 3 Athyns, 567.) 5 

For abuſive uſage or words, of the proceſs, or officers of the court. 

If upon a copy ſerved, and the writ ſhewn, the perſon ſpeaks with 
contempt, before he knows the contents, or from what court it iſſued, 
it will be a contempt. R. Med. Cu. 43. 

For the revocation of a ſubmiſſion to an award made in court b 
conſent. 1 Ca. Ch, 185. | | 

For not performing an award made upon a reference by rule of 
court. Vide Arbitrament, (U 1.) | 

And where the contempt is by abuſive words againſt the proceſs of 
the court, an attachment goes without an hearing. 1 Sa/. 84. 
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It the contempt be confeſſed or proved, it ſhall be referred to the 
maſter to tax the coſts of the proſecutor ; and the _ offending 
ſhall be committed till he pays them, and gives ſatisfaction to the 
court for the miſdemeanor. Rules and Orders in the Exchequer, 16. 
age if the maſter be in doubt what report to make, he may be 
afterwards examined upon interrogatories. | Per Cur, P. 2 Ann. | 

If the contempt be by abuſive actions, the offender ſhall be com- 
mitted upon an affidavit without other examination. Ord. per Cla. 
Rules and Orders of Chancery, 116. e | | 

As, by beating, &c. the perſon who ſerves the proceſs. bid. 
So, in the Exchequer. Rules and Orders in Exchequer, 16. Rule 40. 

If by contemptuous words, he ſhall be committed upon two oe | 
davits, without other examination. Ord. per Cla. Rules and Orders 
of Chancery, 116.—90, in the Exchequer. Rules and Orders in Ex- 
chequer, 16. Rule 40. | 4% h | | | 

And one affidavit is ſufficient to have an attachment, upon which 
he ſhall be diſcharged, if there be no more proof, and the contempt 
be denied; but he ſhall not have his coſts in reſpect of this davit. 
Ord. per Cla. Rules and Orders 7 Chancery, 116. —80, in the Ex- 
chequer. Rules and Orders in Exchequer, 16. Rule 40. | 

There muſt be the oaths of two perſons of contemptuous words, 
or beating a perſon ſerving - procefs, for the court to order commit- 
ment; on the oath of one, they will only make order to ſhew cauſe. 
Anon, T. 1745, 4 Atkyns, 219.] 955 

In B. R. interrogatories ſhall be exhibited in four days, or the party 
ſhall be diſcharged. Mod. Ca. 73. Vf | 

If the contempt be apparent, he ſhall anſwer in cuſtody. Mod. 
Ca. 73. . | 

Otherwiſe, upon a recognizance. Mod. Ca. 73. . 

And if he denies upon the interrogatories, he ſhall be diſcharged, 
tho' he may be indicted for perjury. Mod. Ca. 73. 

If the defendant be taken for a contempt, he ſhall appear de die in 
diem in the regiſter's office to be examined upon interrogatories. Vide 
5%. (D 6.) Vide Pract. Reg. in Chan, 101. | 2 

And this upon motion is referred to a maſter; but it is uſually 
done by the examiner. Vide Pract. Reg. in Chan. 102, 3. | 

If the defendant comes in gratis, he ſhall give notice of his appear- 
ance to the clerk on the other ſide. Vide Pra. Reg. in Chan. 103. 

And if interrogatories are not framed within eight days, he ſhall 
be diſcharged, with coſts to be taxed by a maſter. | | 

- 90, if being examined, there ſhall be no reference of the examina- 
tion, nor commiſſion taken on the other ſide, nor witneſſes examined for 


Proof of the contempt, within a month. Vide Pra#?. Reg. in Chan. 103. 


If the interrogatories go to mattter not contained in the affidavit, or 
order, the defendant may demur, or refuſe to anſwer to them. Ord. 
fer C. Rules and Orders of Chancery, 114. 

And if the contempt be not proved, the defendant ſhall be diſ- 
Charged upon motion, with coſts. | | 

1 oe contempt be by abuſive words, Sc. he may be committed 
y. | | | 

Chancery has no cognizance of a libel, unleſs it is a contempt of 
the court, Read y, Huggonſon, M. 1742, 2 Atkyns,'469.] 

| | P2 | Initial 
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Initial letters, or even figured names, if the meaning be apparent, 
will not protect a libeller. Read v. Huggonſon, M. 1742, 2 Athyns, 469, 

It is no excuſe for a printer to ſay, he had no knowledge of the 
contents of a libel. Bid. | þ 

If the printer diſcovers the perſon who brought the libel to him, it 
is a mitigation of his offence. Did. | 


There are three ſorts of contempt ; ſcandalizing the court itſelf, 


abuſing parties concerned in cauſes here, and prejudicing mankind 
before the cauſe is heard; thus, printing a brief before the cauſe wag 
heard, was deemed a contempt in Capt. Parry's caſe, as prejudicing 
the world with regard to the merits. Bid. 

Read was ordered to be committed, and Huggonſon, already a pri- 


ſoner, to be taken into cloſe cuſtody, for printing reſlections on the 


parties in the cauſe of Roach v. Hall, tho' they ſpoke of the court 
with reſpect. Lid. | | 


[If the printer of a newſpaper inſerts a paragraph, tending to pre- 


poſſeſs the minds of people, as to the proceedings in this court, it 


will commit him for contempt. Anon. Caſe of Mrs. Farley, Printer 


of Briſtol Journal, for an advertiſement relating to Sir Robert Cann's 
anſwer, T. 1754, 2 Fey, 520.] | | 

[On ſubmiſſion, payment of coſts, and confeſſing the author, the 
court will diſcharge him. bid. 55 

[Printing an order of court, appointing a receiver, and reciting the 
material facts in the cauſe, and diſtributing it among the tenants, 
merely to prevent their paying their rents improperly, till a receiver 
was appointed, is not a contempt, but not a practice to be approved. 
Baker v. Hart, M. 1742, 2 4tkyns, 488.] ales 

So, if after appearance he departs without examination, upon 
motion and certificate of the departure, and of the interrogatories. 
Rules and Orders of Chancery, 113. Vide Pract. Reg. in Chan. 103. 

So, if he be found in contempt. Ord. per Cla. Rules and Order: 


of Chancery, 113. 


The regiſter ſhall give the certificate of the departure; the er- 


miner, that. interrogatories are exhibited. Vide Rules and Orders if 
Chancery, 113. Vide Praft. Reg. in Chan, 103. 

And he ſhall not be diſcharged until he performs the order. and 
pays the coſts; and tho! he be cleared, he ſhall not have colts. Ord. 
per Cla. Rules and Orders of Chancery, 113. Vide Pract. Reg. in 
Chan. 204. h p | 

The maſter, upon the reference of the examination, or proof of 
the contempt bcfore him, ſhall certify, without more, the coits to be 
paid of either party. Ord. per Cla. Rules and Orders of Chancery, 
115. Vide Pratt. Reg. in Chan. 106. | . . 

If the contempt be denicd, or be not apparent upon the examina- 
tion, the proſecutor ſhall have a commiſſion of courſe; but the deſend- 
ant ſhall have one commiſſioner, and croſe-examine the witpelies. 
Ord. per (a. Rules and Orders of Chancery, 114. Vide Pratt. Regs 
inGhan. log. 

But he cannot examine the witneſſes, but by leave of the court 
upon ſpecial points, which the plaintiff may crols-examine. Lid. : 

In great contempts the court will give leave to examine witnc#e3 
to fallity the party's examination, and to the party to examine w 
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neſſes to fortify his denial of the contempt. Wilkins v. Edſon, M. 
1727, Bunb. 244. ; 

If the contemptors are aged, ſervants, Cc. a commiſſion ſhall go 
into the country, at the charge of him who prays it, to be executed 
when and where the fix clerk, not in the cauſe, upon hearing of 
the clerks on both ſides, ſhall appoint. Ord. per Cla. Rules and Or- 
ders of Chancery, 115. Vide Pract. Reg. in Chan. 105. 

An attachment, and all proceſs for contempt, ſhall be made out 
into the county where the party is reſident ; if he reſides in London, 
ir ſhall be directed to the ſheriffs there. Ord, per Cla, Vide Rules 
and Orders of Chancery, 112, Vide Pract. Reg. in Chan. 111. 

Whoever ſues any proceſs for a contempt, ought to endeavour the 
execution of it ; otherwiſe he ſhall loſe the benefit of it, and pay: 
coſts. Ord. per Cla. Rules and Orders of Chancery, 112, 113. Vide 
Pract. Reg. in Chan. 112. | | 

The court will diſcharge an attachment or other proceſs of con- 
tempt, when it iſſues irregularly, with coſts to be taxed by the ſix 
clerks, without motion. Ord. per Cla. Rules and Orders of Chan- 
cery, 112, 113. Vide Pract. Reg. in Chan. 111. | 

But the defendant ought to pay the coſts of the proceſs, which iſ- 
ſued regularly firſt, Ord. per Cla. Rules and Orders of Chancery, 
112. Vide Pract. Reg. in Chan. 111, ED 

If the ſheriff do not return the attachment, a day ſhall be given for 
it. Vide Pract. Reg. in Chan. 110, 111. 334. | 

And if he do not make a return on ſuch day, he ſhall be amerced, 
8 | Ds, | 
So, if he make a falſe return. Vide Pra#. Reg. in Chan. 334. 

So, in the Exchequer, he ſhall be amerced 40s. if he does not 
return it by the ſealing day, upon a rule given the 4aſt day of the 
term, Rule and Orders in Exchequer, 17. Rule 6. 

o, if a ſheriff or under-ſheriff be ſerved with a copy of an order 
under the ſeal of the court; upon affidavit thereof, and a warrant 
from a baron, he ſhall be in contempt. Rules and Orders in Exche- 
quer, 17. Rule 44. = 

The plaintiff pays 2s. 10 d. for the attachment; to the ſheriff 
27. 4d., and for the return 4d. bb ow TY 

If the king dies after the arreſt upon an attachment, and then the 
ſheriff returns cepi corpus, it will be well, and the ſubſequent proceſs 
upon it regular. 1 Ver. 400. 

If the ſheriff returns cepi corpus, a meſſenger ſhall be ſent for. the 
defendant, 1 Ver. 116. 154. 344. 400. HE | 
But this is a new officer ſubordinate to the ſerjeant at arms. 1 Pl ere 

44. | | | 

And the proper courſe, after a cepi corpus returned, is a motion 
that the defendant enter his appearance and be examined within four 
days, otherwiſe that he may ſtand committed ; for, after a cepi corpus, 
no other proceſs of contempt iſſues. ' 1 Ver. 344. PA 

f after an arreſt upon an attachment, and a cepi corpus returned, 
the defendaut eſcapes out of the kingdom, a ſerjeant at arms ſhall be 
_ granted, and, upon return, a ſequeſtration. 1 p er. 344. 

If the defendant appears, being perſonally ſerved, upon the attach- 
ment, and files his anſwer, or demurrer, the attachment ſhall be diſ- 


charged of courſe, on payment of 20 5. coſts, or tender and refuſal. 
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Ord. per Cla. But ſaid, that he ſhall not be diſcharged without mo- 
tion or petition, Ord. per Cla. Rules and Orders of Chancery, 113, 
Vide Pract. Reg. in Chan. 112. 

_— payment of 105. if the ſubpena was not ſerved upon the 

on. | | 

Uf defendant is in cuſtody for want of anſwer, anſwers, is dif. 
charged, anſwer reported inſufficient, taken again, anſwers again; 
he ſhall be diſcharged on payment of coſts of contempt, without 
ſtaying in cuſtody till the maſter reports whether the anſwer is ſuf. 
ficient or not. Child v. Brabſon, M. 1750, 2 Veſey.] 7A 

And if the plaintiff ſues other proceſs, after tender of the. coſts, 
the defendant ſhall be diſcharged with coſts. Ord. per Cla. Ruler 
and Orders of Chancery, 113. Vide Pract. Reg. in Chan. 112, 

If the contempt be pardoned, the defendant may appear and pro- 
cced, as if there had been no proceſs. Ca. Ch. 238. 

If the defendant he taken on the attachment, he ſhall be bailed. 
ide Prat. Reg. in Chan. 110. : Es 

[If the ſheriff takes bail-bond for the appearance of a perſon in 
cuſtody on attachment, and delivers it to plaintiff, this is good cauſe 
on a rule why he does not bring in the body ; and plaintiff may have 
a meſſenger into any county where the perſon is. Anon. H. 1742, 
2 Atkyns, 507.] ; 

And the attachmment may be ſuperſeded. . 

Or, if it be irregularly obtained, it ſhall be diſcharged upon mo- 
tion. 

If a ſolicitor has been negligent in managing his client's buſineſs, 
the court may grant an attachment againſt him, Floyde v. Nanyle, 
T. 1747, 3 Athyns, 568.] N 

[Where a perſon, againſt whom an attachment is prayed in the 
King's Bench, by his affidavit fully denies the charge on which the 
rule for an attachment was granted; the court always refuſes the at- 
tachment without entring into the credit of the parties, or the pro- 
bability of the evidence; for if the defendant is hardy enough to 
ſwear falſely, he is left to be puniſhed by indictment: but in Chancery 
they proceed differently, for there they examine the defendant on 
interrogatories, and alſo examine witneſſes on both ſides, and then 
decide upon the truth of the charge. Rex v. Vaughan, Douglas, 516.) 


(D 4.) Attachment with Proclamation. 


If the defendant be not taken, or does not appear upon the attach- 
ment, the plaintiff ſhall have an attachment with proclamation. Vid: 
Pratt. Reg. in Chan. 101. 296. | 

The charge to the otlice- is 25. 10 d., to the ſheriff 25. 4 d., for 
the return 4 d. 5 W 

90, by order in the Zxchequer, if the defendant does not appear 
upon the return of the attachment. ' Vide Rules and Orders in Exche- 


uer, 2. Rule 5. 

If the defendant be” arreſted upon a proclamation, a commiſſion 
of rebellion, or by a ſerjeant at arms, where the firſt proceſs was not 
duly executed, the plaintiff ſhall pay coſts. Per Order, 7 Car. 1+ 
1 Ch, R. 57. Vide Rules and Orders of Chancery, 12, V. ide Prad. 
Reg. in Chan. 112. | | 
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If the defendant appear upon the proclamation, and file his an- 
ſwer, plea, or demurrer, he ſhall be diſcharged upon payment of 
coſts, double to the coſts upon an attachment without motion, and 
if the plaintiff afterwards proceed, he ſhall pay coſts. % | 

If the defendant be taken, he ſhall be committed to the Fleet. 
Vide Prac. Reg. in Chan. 101, | 


(D 5.) Commiſſion of Rebellion, 


If the defendant be not taken, or does not appear upon the pro- 
clamation, the plaintiff ſhall have a commiſſion of rebellion, Vide 
the form, Mes. ſ. 24. Vide Pract. Reg. in Chan. 94. 101.—d0, by 
order in the Exchequer. Vide Rules and Orders in the Exchequer, 2. 
Rule 5. 19. Rule 51. | . 

This commiſſion ſhall be directed to the ſheriff. Vide Pract. Reg. 
in Chan. 94. | | | 

Or, to ſpecial commiſſioners named by the plaintiff, Jide Weſt. 
fe 237 4 Vide Pract. Reg. in Chan. 94. © | oe Ee 

If the commiſſioners permit the defendant to eſcape, they may be 
committed till they produce him. Vide Pra. Reg. in Chan. gg. - 

If the eſcape be with their conſent, till they pay the debt. id. 

If the defendant be reſcued, the reſcuers may be committed, Bid. 

If A. ſays that he is the perſon named in the writ or commiſſion 
againſt B., by which means the commiſſioners take him, an attach- 
ment lies againſt him. Semb. Hard. 323. 

But if the commiſſioners take a wrong perſon, an action lies againſt. 
them for the falſe impriſonment, Hard. 323. 

Tho? he acknowledge himſelf to be the perſon. Hard. 323. | 

If the commiſſioners take the defendant, they may bail him, or 
not, at their diſcretion, 1 Ch, R. 261, 2. Vide Pratt. Reg. in 
Chan. 95. TN | | 

If they refuſe. bail, they ought to bring him up to the court di- 
rectly, without delay. 1 Ch, R. 262. Vide Prat. Reg. in Chan. gg. 

[On the common proceſs of the court, the commiſſioners ought 
to take bond for defendant's appearance; but on attachment for con- 
tempt they ought not, but to have the body in court at the return, 
Jones v. Clement, in Sc. M. 1719, Bunb.] , 

And a bailiff who acted contrary, was committed for the contempt, 
and paid coſts to the defendant. 1 Ch. R. 262. 
| If the defendant be taken upon a commiſſion of rebellion, which 
ulued regularly, the defendant ſhall have coſts. 1 Ver. 269. 

But if an action at law be brought, an injunction goes; for it 
ought to be examined in Chancery. R. 1 Ver, 269. 


-— 


(D 6.) Serjeant at Arms. 


If the defendant be not taken upon the commiſſion, a ſerjeant at 
arms ſhall be ſent for him. Vide Pra#. Reg. in Chan, 101. 332. 

By an order in the Exchequer, if the defendant does not appear 
upon the return of the commiſſion of rebellion, there ſhall be ſuch 


other proceedings as the court upon motion ſhall direct. Rules and 
rders in Exchequer, 2. Rule 5. 20 


Ifhe appears, all coſts for the contempt ſhall be paid, before any other 
proceeding on his part ſhall be allowed; as, 10 4. for every perſon 
= named 


— 
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named in the attachment, for every one in the proclamation 2og., ſor 
every one in the commiſſion of rebellion 2/- 134. 4d. Vide Rules 
and Orders in Exchequer, 2. Rule 5.19. Rule 51. | 
And all coſts ſhall be paid in court by the plaintiff er defendant, or 
their reſpective attorney, before appearance or anſwer. Vide Rules 
and Orders in Exchequer, 3. Rule 5. | | 

If the ſheriff returns cepi, and the defendant is not brought into 
court, upon a rule of four days, upon motion a meſſenger ſhall be 
ſent for the defendant. Vide Rules and Orders in Exchequer, 3. 
Rule 5. 5 

By an order in the Exchequer, upon proceſs of contempt in Londen 
or Middleſex, there ſhall be fix days between the zefte and the return; 
in other counties within ſixty miles, ten days; in all others, fifteen 
days, if the court does not direct proceſs returnable immediate, Vide 
Rules and Orders in Exchequer, 3. Rule 5. : 

If there be a debate, whether the proceſs for the contempt was 
ſerved, there may be a commiſſion for the examining it. 2 Ca. Ch, 
100. GE. 

If the defendant appears and pays coſts for his contempt, and 
afterwards is again in contempt for not making a ſufficient anſwer, 
the proceſs of contempt continues againſt him; but when he pays 
for all contempts, there ſhall be a deduction of ſo much as he paid 
upon the former contempts. Vide Rules and Orders in Exchequer, 7. 
Rule 16. | . | 

Proceſs of contempt continues, and does not begin again de novo. 
Per Rule of North, Ca. Ch. 238. | 

If the defendant be in cuſtody for his contempt, he ſhall be brought 
to the court upon a habeas corpus, and. charged with the bill; if he 
does not then anſwer, he ſhall be a ſecond time brought to the court 
by habeas corpus, and charged with the bill, or by rule of court; and 
if ſtill he does not anſwer, the bill ſhall be taken pro confeſs. Vide 
Rules and Orders in Exchequer, 8. Rule 18. | 

[By flat. 5 G. 2. c. 25. /. 2. if any defendant be brought into court, 
by writ of habeas corpus, or other proceſs iſſuing out of any court of 
equity, and refuſe or neglect ta enter his appearance, according to 
the rules of-the court, or to appoint a clerk in court or attorney of 
ſuch court to act in his behalf, the court may appoint a clerk in 
court or an attorney to enter his appearance for him, and ſuch pro- 
ceedings may be had in the cauſe, as if the party had actually ap- 
peared. ] | 

[Provided, that if a decree be made againſt ſuch defendant who 
ſhall be in cuſtody, or forthcoming, ſo that he may be ſerved with 
a copy of ſuch decree, then he ſhall be ſerved with a copy thereof 
before any proceſs ſhall he taken out to compel the performance 
thereof. /. 3.5 | | | 

If a perſon in contempt be put to anſwer upon interrogatories to 
excuſe his contempt, he ſhall be committed to the Fleet, unleſs he 
gives a recognizance in 100/. or more (if the caſe requires it) to ap- 
pear de die in diem to be examined, and not to depart without licence 

of the court. Rules and Orders in Exchequer, 15, Rule 38. 

If upon examination he denies the contempt, or it does not ap- 


pear ; if the court, upon motion, be informed of a fact that can de- 


monſtrate it, the. proſecutor may examine witneſſes to it, in court, 
| Re or 


Orders of Chancery, 123. 
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mmiſſion, upon notice to the defendant or his attorney, 

a * — them. Rules and Orders in Exchequer, ” 
_ or be ſuch a commiſſion, the defendant ſhall have a day to 
appear till the return; and if it be not returned within a week 
after the day for the appearance, he ſhall be diſmiſſed with caſts, and 
his recognizance fhall be vacated, Rules and Orders in Exchequer, 15. 
5 = proſecutor does not exhibit interrogatories within four days 
aſter appearance, the defendant ſhall be diſmifſed with colts. Rules 
and Orders in Exchequer, 1 5. Rule 38. | 
If proceſs of contempt be not executed, it will abate by the death 
of the king, and the plaintiff ſhall begin de novo. 1 Ver. 300. Vide 


Abatement, (H 38.) (Contra, by the „t. 1 Ann. 8.) 

(D 7.) Sequeſtration. Vide poſt. (J 4.) 

If the ſerjeant at arms cannot take the defendant, or if he eſcapes 
and perſiſts in his contempt, a ſequeſtration ſhall be awarded for the 


lands or goods of the defendant at the time of his contempt. Vide 


Pract. Reg. in Chan. 101. 39. | | 
A ſequeſtration is the neceſſary proceſs of the court. Ca. Ch. 93. 

Tho' introduced by Lord Bacon. 1 Ver. 421, 5 

And may be awarded againſt the lands and goods of the defendant. 


Ca. Ch, 92. | | ft | 
But it ſhall not be granted upon petition. Ord. per Cla, Rules and 


Sequeſtrators, for want of appearance, after ſeizure of ſome goods, 
ought to apply to court for further directions for ſeizure ; ſequeſtra- 


tors, for want of anſwer, have no power to ſell, or even to remove 


goods; and if they do, an attachment may go againſt them. D 


 browv. Crommie, M. 1729, Bunb. 272.) 


If, before the ſequeſtration awarded, the defendant have conveyed 
his land by covin, the ſequeſtration ſhall be awarded againſt the de- 
fendant and his aſſigns. 2 Ca. Ch. 44. 5 

And the perſon to whom the land is aſſigned, may be taken upon 
the ſequeſtration. 2 Ca. Ch. 44. 1 | | 

50, if land be ſettled, with a power of revocation, it will be ſub- 
ject to the ſequeſtration. 1 Ca. Ch. 242. 

Tho? the decree was for payment of money, not for land, and 
the ſequeſtration was for of land at the time of the decree. Ca. Ch. 
242. ; | | 

A ſequeſtration binds from the time of awarding it, not of the ex- 
ecution only. 1 Ver. 58. x 5 
If the ſuit be for land, a ſequeſtration ſhall be granted, and alſo an 
injunction for the profits, directed to the ſheriff, or other commiſ- 
ſioners poly appointed. Vide Pract. Reg. in Chan. 329. 

Where the ſuit was againſt a corporation for a debt due in their 
corporate capacity, (and againſt particular perſons of the ſame cor- 
Poration, againſt whom, upon demurrer, the bill was diſmiſſed,) and 
the corporation did not appear; upon an appeal to the lords in parlia- 
ment from the decree for the diſmiſſion and the anſwer, plea and de- 
murrer of the particular perſons, (but the corporation, tho' ſum= 


moned, did not appear, ) the lords ordered, that the bill, as to the cor 


poration, 
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poration, ſhould not be diſmiſſed, that the court o Chancery ſhould 
award the uſual proceſs, and, if needful, a di/fringas, which ſhould 
be ſerved one month before the return; and if the corporation did not 
appear, or did uot anſwer, that the bill ſhould be taken pro confeſs, 
and the court of Chancery ſhould make a decree accordingly. Ca, Ch. 
206. Vide 1 Ver. 121, 122. 

- FA defendant, priſoner in the country, for want of appearance to 
a bill of revivor, cannot on his own motion have the bill taken pro 
confeſſo againſt him, but plaintiff muſt purſue the directions of 5 G. 2. 
c. 25. Anon. MH. 1748, 3 Atkyns, 690.] | 

If again the defendant appears, and afterwards does not an- 
ſwer, and all proceſs of contempt goes; the bill ſhall be taken pro 
: 2, and a decree accordingly. R. 2 Ca. Ch. 173. 237. Vide 
1 Ver. 247. | | 
Uf there is a ſequeſtration /, againſt a member of parliament 
for want of anfwer, and before it is made abfolute, anſwer comes in, 
and is excepted to, the court will enlarge him till it appears, whether 
anſwer is ſufficient or not; or elſe will grant new ſequeſtration if. 
Butler v. Raſfhfield, T. 1751, 3 Athyns, 740.) 

[Lf the bill be taken pro con feſſo for want of an anfwer after appear- 
ance, the decree ſhall be nj. Semb. Sed qu. Howell v. Lord Coning jby, 
M. 1726, Bunb. 219.] | 

[If defendant is brought up three times, and does not put in any 
anſwer, and the bill is thereupon taken po confeſſo, he ſhall not be 
permitted afterwards to put in an anſwer. Hughes v. Owen, P. 
1731, Bunb. 299. Qu. How this agrees with Howell v. £9. Coning ſoy ? 
Jupra.] 

If proceſs goes againft one defendant to a ſequeſtration, the plain- 
tiff ſhall aſterwards proceed againſt the others, tho” jointly concerned, 
without him who has ſued to a ſequeſtration ; as, when one defend- 
ant is outlawed at common law. 2 Ca. Ch. 139. | 

[If one defendant is out of the kingdom, it is in vain to take out 
proceſs, and it is the fame thing as if proceſs had been taken out for 
want of appearance, and carried on to a ſequeſtration, Darwent v. 
Mallon, H. 1742, 2 Atkyns, 510.] 

If after a ſequeſtration the goods are embezzled by a ſtranger, he 
ſhall be examined for his contempt. 2 Ca. Ch. 82. | 

But a decree in Chancery does not bind the right of the land, 
but only the perſon, if he does not obey it. 1 Rel. 373. . 25. 
4 Ii. 84. | | 

And if the bill be againſt huſband and wife, and the wife appears 
without the privity of the hufband, the bill ſhall not be taken pro can- 

%. I Ver. 247. 

And therefore, the court cannot impoſe a fine for non-perform- 
ance of a decree. R. 4 Inft. 84. | 

Nor, decree damages for not delivering poſſeſſion. R. 3 But. 34. 

Yet, there may be a decree for quieting the poſſeſſion. R. 3 Hul. 

4. | 
; 50, a ſequeſtration in meſne proceſs determines by the death of 
the party. 1 Ver. 58.—If it be for a perſonal duty. 1 Fer. 166.— 
Otherwiſe, if it be after a decree, 1 Ver. 58. [Hawkins v. Crab, 
M. 1747, 3 Athyns, 594. 


So, a ſequeſtration upon a bill, for a perſonal duty, does not * 
8 | | the 
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the dower of the wife, tho' the ſequeſtration was before marriage. 


R. 1 Ver. 118. By; | 

So, ſequeſtrators upon meſne proceſs account for the profits, and 
retain only for ſatisfaction of the contempt. 1 Fer. 247, 8. 

TIF a defendant ſtands out to a ſequeſtration for want of anſwer, 
and the bill is taken pro confeſs, and a decree ad computandum, the 
court will not diſcharge the ſequeſtration on paying coſts of the con- 
tempt, but keep it on foot as a ſecurity for his appearing before the 
maſter. Maynard v. Pomfret, H. 1746, 3 Atkyns, 468.] . 

[The court will not make an order on a plaintiff to pay his Te- 
queſtrator's fees, who has made no-return of the goods ſequeſtred, 
but has delivered them over many years before, and, made no de- 


mand on plaintiff ſince. Hawkins v. Crook, M. 1747, 3 Athyns, 


10 i plaintiff calls for account of goods ſequeſtred, the ſequeſtrator 
may ſet off his fees, whatever length of time has elapſed without 
demand, provided he has made a return from time to time, of what 
he ſeized. Jbid.] | 
[2uzre, Whether there can be any ſale of goods taken under a 
ſequeſtration on meſne proceſs, further than to pay the expences ? 
Hales v. Shaſtoe, 1 Vel. jun. 86, The motion in S. C. refuſed, 3 Bro. 


Cb. Ca. 72.] 


[Bill for an account taken pro conſeſſo againſt ſurviving executor, 
and deviſee in truſt, and leaſehold eſtates taken under a ſequeſtra- 
tion for want of an anſwer ; the court would not order the ſequeſ- 
trators to ſell, but directed them to apply the profits. The court 
alſo ordered the dividends of money in the bank on the teſtator's ac- 
count to be paid under the will, but could not order the bank to 
transfer before the act 36 Geo. 3. c. 90. Shaw v. Wright, 3 Ve. 
Jun. 22. 

[Appointment of a receiver in place of the ſequeſtrators, diſcharges 
the ſequeſtration, Bid.) | | 

[The court will ſell periſhable commodities, rents paid in kind, 


or the natural produce of a farm, under a ſequeſtration, Hid.] 


[A privileged perſon is not in contempt, unleſs he neglect to obey 
the order ni for a ſequeſtration, Smallbrooke v. Lord Donnegal, 
3 Ar. 647.) | 3 

[Service of ſuch an order on the defendant's clerk in court is 
good. Bid. | 


D 8.) Injunction. 


(D 8.) The forge of it.] An injunction out of Chancery cannot ſu- 
perſede the proceedings of B. R. Vide 37 H. 6. 13, 14. 

And therefore, the court will give judgment, if it be prayed, not- 
withſtanding an injunction. KR, 22 Ed. 4. 37. 6. | | 

And if the injunction be not upon the attorney, he may pray it. 
Dig. 22 Ed. 4. 37. B. 

But if a perſon, ſerved with an injunction, afterwards proceed at 
common law, it is a contempt to the Chancery, and he will be com- 
mitted, Semb. 22 Ed. 4. 37. Yet there it was ſaid per Hufiy, that 
B. R. would grant a habeas corpus and diſmiſs him. . 

[But now, a court of law will take ſuch notice of an injunction, 
that the defendany (all havg no advantage againſt the plaintiff for not 

” proceeding 
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proceeding within the time allowed by the rules of the court, if the - 
delay was occaſioned by the defendant's obtaining an injunction.] 

[Thus where the defendant moved to ſet aſide an execution taken 
out upon a judgment after a year and day without ſcire facias to re- 
vive the judgment, and it appeared that the execution had been pre. 
vented by an injunction out of Chancery, the court diſcharged the rule 
with coſts. 2 Bur. 660.] | | | 

It ſhall be ſerved in the ſame manner as a ſubpena. Vide Prog. 
| Reg. in Chan. 197. | | | 

And if, after ſervice it fnall be difobeyed, all procefs for contempt 
iſſues, till the offender be taken and committed upon an affidavit of 
his diſobedience. Vide Pract. Reg. in Chan. 217. | | 

And when he is taken he ſhall be committed, till he obey, or give 
ſecurity for his obedience, and ſhall not be heard in the principal 
caſe, until he obey. Bid. | 

If execution be taken out, after an injunQion, the party ſhall make 
reſtitution for all damage that appears to be done to the plaintiff by 
his affidavit. 1 Ver. 207. 

No one ſhall be reſtrained by an injunction, if he be not named. 

But if it be ſerved upon the attorney, &. and the defendant af. 
terwards proceed himſelf, he will be in contempt. | 

And, if a man diſobey an injunction, he will be in contempt, tho! 
it was not regularly obtained. 2 Ca. Ch. 204: 

And, tho” the party would not permit him to have the writ to ex | 
amine it with the copy ſerved. Semb. 2 Ca. Ch. 204. 

An injunction may be by parol, to one preſent in court. Vide 
Pract. Reg. in Chan. 197. | : 

Or, it ſhall be in writing. Bid. 

[After appearance, an injunction to ſtay (navigating a ſhip) cannot 
be moved but on notice, Maraſco v. Boiten, M. 1750, 2 Vefey, 112.} 

[The court will not grant an injunction after plea pleaded, till it 
be argued, but it will order it to come on immediately, and if over- 
ruled, plaintiff may move at the ſame time for injuuction. Huw- 
phreys v. Humphreys, M. 1735, 3 P. W. 395.) | | 

UInjunction to ſtay execution, and trial not granted on one motion. 
Wright v. Braine, 3 Bro. Gb. Ca. 87.) oy 

[A conditional conſent to proceed at law waives an injunction. 
Grant v. Priddell, 1 Anſtr. 62.] 

[On an injunction obtained, the court will not diſcharge the party 
out of cuſtody, if taken on legal proceſs. Willis v. Daniel, 1 Anſtr. 

63 --- 
: [Where a party is taken after he has obtained an injunction, but 
before notice given of it, the detaining of him after notice is no con- 
tempt. Bid. | oh 
[On a bill for an injunction, a commiſſion ſhall not be granted to 
examine a witneſs in India, without a full aſhdavit of materiality- 
Moody v. Steele, 2 Anſtr. 386.] 

[Acceptor of bill of exchange filed a bill of injunction againſt the 
holder, and for want of an anſwer the injunction was granted ; the 
holder returned the bill to his indorſer, who commenced another ac- 
tion againſt the acceptor. Motion for an injunCtion againſt the in- 
dorſee refuſed. Dauſan v. Princeps, 2 Anflr. 521.) TS 
LAſter an injunction on the original bill diſſolved on the coming * 
| 13 | | 0 
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te anſwer, the plaintiff cannot have an injunction on a ſupple- 
of tho ſupported by affidavits, unlefs the defendant be in 
contempt- add v. Worral, 2 Anſtr. 553. . 
CAn injunction cannot be extended to protect ſuch as are not parties 
to the ſuit in equity. 151d. 555. 1 | | 
[Where an injunction is granted for want of an anſwer, and the 
defendant afterwards demurs, and the demurrer is allowed, the in- 
junction cannot be diſſolved without a previous order for that pur- 
poſe. Huff v. Thomas, 2 Anſtr. 585.] 8 8 | 
[Anſwer being referred for impertinence 1s a ſufficient cauſe for 
continuing an injunction. Bid. 591. | 2k 
After injunction diſſolved on the merits, motion to ſtay trial in 
ejectment till full anſwer to the amended bill, refuſed with colts. Lady 


Markham v. Dickenſon, 1 Ve.. jun. 30.] 


(D 9.) For Paying proceedings at common law.) Chancery will by 
injunctions ſtay all proceedings at common law. Vide Pract. Reg. in 
Chan. 196. | TY era” 

{ks "FR it ſtays trial; or, after a verdict, it ſtays judgment; 
or after judgment, execution; or if execution hath been executed, it 
will ſtay the money in the hands of the ſheriff. Vide Pract. Reg. in 
Chan. 201, 2. | JO. 

[After an injunCtion granted, the court will give leave to defendant 
to examine plaintiff upon interrogatories, in the common law court, 
or to proceed to trial, or to aſſirm judgment. Simmons v. Mullins, 

M. 1724, Bunb. 182. | 
[If an executor, detendant at law, after declaration delivered, files 
a bill and obtain injunction, plaintiff at law may proceed, and, on 
plene adminiſiravit pleaded, take judgment de bonis teſtatoris cum accide- 
rint, and then a /cire facias, in order to an inquiry of aſſets, Morrice 
v. Hanley, M. 1732, 3 P. V. 146.] | ; 

(If a bill be brought for relief againſt a note for marriage-brokage, 
ſupported by affidavit, the court will reſtrain the defendant from aſ- 
ligning or indorſing the note, but will not prevent his proceeding at 
law. Smith v. Aykwell, T. 1747, 3 Atkyns, 566.] SEE 

It ſhall be granted to ſtop proceedings at common law, if the de- 
fendant make any delay; as, if he do not appear on the /ubpena, but 

an attachment be awarded, an injunction ſhall be granted, till anſwer. 

So, if the defendant be beyond the ſea or abſcond, by which 
means he cannot be ſerved. Vide Pra, Reg. in Chan. 198. 

Or, if he pray timo to make his anſwer. - 

Or, take out a dedimus prteflatem to take his anſwer in the country; 
and the defendant ought to take notice thereof, without ſervice of the 
injunction. 1 Ver. 25. Vide Pract. Reg. in Chan. 200. 

lf an injunction be diſſolved on the merits, or for want of ſhewing 
cauſe, and plaintiff amend his bill, he ſhall not have another injunc- 
tion on defendant's having a dedimus to take his anſwer, but he may 
on the merits. Anon. P. 1749, 3 Atkyns, 694-] | 

So, in the Excheguer, if there are exceptions to the anſwer, and a 
material exception is diſcovered to the court, upon motion. Rules 
and Orders in Exchequer, 16. Rule 41. | | 

[Notice of exception's being filed muſt be given two days beſore 
an injunction will be granted. Lord Carliſle v. Wymond/ell, in Sc. T. 

1722, Bunb, 116.) | ſAn 
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An injunction ſhall be diſſolved of courſe, without motion, on 
over · ruling exceptions. Walter v. Ruſſell, in Sc. M. 1718, Bunk, 30. 
An injunction ſhall be continued, if defendant does not fign his 


anſwer. Per cur, P. 1722, Bunb. 251. Sed quere, if plaintiff takes a 


copy ?] 


[The court (of Exchequer) will not grant an injunction, becauſe 


the defendant has only demurred. Lamb v. Bowes, T. 11171, in &. 
Bunb. 11.] ; * 

[Plaintiff cannot have an injunction after plea put in, till the plea 
is diſpoſed of, and he may move to have it accelerated. Anon. N. 

1740, 2 Atkyns, 113.] _ | 

[The court granted an injunction on a dedimuzs to ſtay proceedings 
in the biſhop's court. Abthorp v. Jennings, in Sc. M. 1718, Bunb. 29.) 

And in the ſpiritual court at Richmond. Attorney-General v. Starkey, 
in Sc. P. 1722, Bunb. 28.] 

[Where there is any thing in the nature of a truſt, the court will 
grant injunction to ſay a ſuit in the eccleſiaſtical court for a legacy, 
tho' they have original juriſdiction therein. Anon. Fil. 1738, 1 A. 
&kyns, 491.1 25 | | | 

[If a mean woman of bad character inveigles an infant ward of the 
court to marry her, and is committed for it; tho” ſhe is afterwards 
diſcharged, yet, till ſhe has paid the coſts of the contempt, ſhe is 
under the juriſdiction of the court, and it will reſtrain her from pro- 
ceeding in the ſpiritual court againſt the infant's guardian for alimony, 
and againſt the infant for reſtitution of conjugal rights and alimony, 
and will order her to conſent to an application to the ſpiritual court, 
for the infant and guardian to be abſolved from excommunication on 
theſe accounts. Hill v. Turner, M. 1737, 1 Athyns, 515.] 

And ſuch an injunction ſhall not be reſtrained as to a proſecution 
of an under-ſheriff for a contempt before. 1 Ver. 25. 

If an injunction be upon a dedimus, before declaration, the plain- 
tiff cannot declare, and ſnhall not proceed againſt bail. Per King, 
G. 2. 17. | REES 
c If after declaration, he may proceed to judgment, and the execu- 

tion only is ſtayed. 5 C. 2. 17. Vide 3 P. V. 146. 148. 

An injunction till anſwer, if it be not continued within fourteen 
days after anſwer made, and upon a certificate of the regiſter, if 
there be no motion for the continuance of it upon the merits of the 
cauſe, or the inſufficiency of the anſwer, the fame term or the firlt 
ſeal afterwards, ſhall be diſſolved, without motion. | 

An injunction ſhall be granted for ſtaying proceedings at law, till 
the hearing of the cauſe, when the action ſued is for an old debt. 
Vide Pratt. Reg. in Chan. 198. 202. 

Or, the creditor and debtor are dead ſor a long time paſt before 
the action commenced. Vide Pruct. Reg. in Chan. 198. 

[If ſome bond-creditors proceed at law againſt the heir at Iaw, and 
others bring bill in equity for themſelves and the other creditors, and 
obtain decree for ſale and ſatisfaction, injunction will go againſt thoſe 
ſuing at law, if they have not ſirſt obtained judgment. Marlin v. 
Martin, H. 1748, 1 Veſey, 211.] 

[If a bankrupt, who has acquieſced under commiſſion, brings rover 
againſt the aſſignees a year after, the court will grant injunction till 


hearing. Flower v. Herbert, T. 175 1, 2 Veſey, 326-] cif 
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[If a jointreſs permits her ſon tenant for life in remainder, without 
waſte, to cut timber, and the remainder-man over knows and en- 
courages it, he ſhall afterwards be injoined from ſuing for the treble 
damages and place walted againſt the jointreſs. Afon v. Afton, H. 
1749, 1 Veſey, 396. . | TL, 

[If a bill, brought by the principal debtor, to ſtay proceedings at 
law, is diſmiſſed, his bail cannot bring another bill, taking up the 
ſame equity, unleſs for colluſion to charge the bail at law. Avzon. T. 
1755, 2 Veſey, 630.] | | 


{[njunQion lies to ſtay trial in actions by a corporation for petty 
cuſtoms, till anſwer, where the defence at law may ariſe out of the 
anſwer. Anon. T. 1755, 2 Veſey, 620.] | h 


So, when the defendant confeſſes that which ſhews there was no 


cauſe of action, by his anſwer. Vide Pract. Reg. in Chan, 198.] 


Or, any record or writing ſhews it. Bid. | 


* 


As, if the defendant ſues execution upon a ſtatute, contrary to the 


defeaxance. 


If he ſues a bond, when he was the cauſe of the non- performance 
of the condition. | 3 
If he ſues a bond with a great penalty, where the cauſe of the for- 
feiture was ſmall. | 
If the cauſe of action accrued by fraud. 
If the bond or judgment was obtained by fraud, : | 
If the conſideration for the giving of a bond, judgment, Cc. was 
never performed. | 
Injunction granted after bond and 8 obtained in C. B., 
becauſe the money the bond was given for was the conſideration of a 
contract for ſtock : this was in order not to put the parties to croſs 
actions. Smith v. Nottingham, in Sc. P. 1727, Bunb. 75,]J 
[Where the conſideration of a bond is the ſame as the conſideration 


< 


Fo — 


ol a parol contract for ſtock, thoꝰ the parol contract be merged in the 


bond, yet equity will grant an injunCtion to ſtay proceedings at law 
on the bond. Aubrey v. Fitzhugh, in Sc. M. 1721, Bunb. 84.] 

[It is in general true, that a plaintiff ſhall not proceed both at law 
and in equity for the ſame matter ; but the court of equity will 
oblige him to make his election, in which he will proceed. Toth. 
52, 3. Praxis Alm. Introdudt. 12. Praft, Reg. in Chan. 145. 1 Har- 
rifon's Ch. Pract. 195.] | | 

[But if a perſon has a mortgage, and alſo a bond for the ſame 
debt, he may bring an action on the bond, and arreſt the defendant, 
2 a ſuit in equity for a forecloſure. Burnell v. Martin, Doug. 
417. . 2 | 
It the daughter of the obligee takes part of the money, which the 
obligor was paying; tho' ſhe was the wife of the obligor, but parted 

from her huſband. 1 Ch. R. 68. | 

So, when the defendant commences an action, after the bill exhi- 

bited, for a thing demanded in the bill. | | 

90, if there be a ſuit depending in the ſpiritual court for the pro- 
RE - codicil, by which the obligation ſued is diſcharged. X. 

ard. 90. 7 | 
| So, there ſhall be an order to ſtay proceedings againſt a defendant, 
ho is an ambaſſador in the ſervice of the king beyond ſea, for a year 
and a day, unleſs he returus ſoouer. 2 Ver. 247% -- | | 
| _ Tue 


224 CHANCERY. 


{The court will continue an injunction in an inſurance caufs 
where a commiſſion to examine is gone to Amerira, eſpecially if the 
caſe, in its conſequences, aſſects the merchants in general. Green V, 
Suaſſo, M. 1741, 2 Atkyns, 229. Chitty v. Selwin, T. 1742, 2 44. 
Eyns, 359] | | | | 
: Clif 83 before paſſing his accounts bring an action again 
_ the infant for his board, the court will continue the injunction til 
hearing; for the court will have regard to the maintenance allowed, 
which a jury would not. Anon. H. 1747, 3 Ailyns, 618.] 

But an- injunction ſhall not be granted to ſtay proceedings at law 
upon a bare ſuggeſtion of the plaintiff by his bill. | 

[An affidavit verifying the allegations of the bill may be read to 
obtain injunction. Bennet v. Loggan, in Sc. H. 1118, Hunb. 35. 


Nor, ſhall it be granted in the Excheguer, but upon motion in 


court, and good cauſe. Rules and Orders in Exchequer, 16. Rule 41. 

[Where there is a bill to eſtabliſh a modus, injunction may be 
granted, tho” plaintiff had moved for a prohibition at law, and per- 
mitted conſultation to go. Blacket v. Finney, T. 10 GC. Salmon v. 
Rake, T. 1733, Bunb. 176. 

It ſhall not be granted, or. diſſolved upon a petition. Ord. per Cla. 
Rules and Orders of Chancery, 123. Vide Pract. Reg. in Chan. 203. 

[Where a bill for an injunction is referred for impertinence before 
the time for anſwering is out, the plaintiff ſhall not, at the expira- 
tion of the time, move for an injunction as of courſe for want of an 
anſwer, but ſhall be in the ſame ſituation as if the time for anſwering 


were not out; in which caſe he muſt move for it on affidavit of cir- 


cumſtances and on notice. 1 Brown. Ca. Ch. $74.) 7 

It ſhall not be granted to ſtay or remove a ſuit by certiorari, till a 
bond be given that the bill is ſcihcient for that purpoſe, and it ſhall 
be proved within 14 days after the writ of injunction delivered. Ve 
Praf. Reg. in Chan. 41. 

And if not done, upon certificate of the negle& by the examiner, 
it ſhall be diſmiſſed with coſts, and a procedendo granted. Vide Praf. 

Reg. in Chan. 41, 2. Vide pſt. (2 O01.) i 
[The court cannot grant an injunction in criminal proſecutions; 
but where parties have ſubmitted their right to the court, they may 
reſtrain them by order from proceeding on an indictment. Mayor of 
York v. Pilkington, 1742, 2 Ath. 302.] | 
II A. and B. give a joint bond to C. who dies, leaving D. his wi- 
dow and exccutrix ; A, dies, and D. is indebted on her own account 
to B. who becomes bankrupt ; the court will not grant injunction to 
ſtay his aſſignees from proceeding againſt D. for her ſeparate debt; 
. for there cannot be a ſet- off in this caſe. Biſbop v. Church, M. 1748, 
3 Atkyns, 691.] | | 

It ſhall not be granted after verdi& uſually, without bringing the 
money recovered into court. Vide Prat. Reg. in Chan. 202. 

But before verdict, the money is not uſually brought into court. 

An injunction after a verdict ſhall be delivered unto the hands of 
the chancellor himſelf, with the order upon which it is iſſued. Vide 
Pract. Reg. in Chan. 197. | 1 

If money is brought into court, in order to have an injunction to ⁊ 
ſuit upon a bond, if it afterwards appears that the greateſt part of 
the bond is paid, the money ſhall be re-delivered, on ſecurity to paY 
all that is due. Ch. R. 1. It 
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Tt ſhall not be granted to an ejectment, tho? the leſſor had five ver- 
dicts againſt his title in other ejectments. Eg. R. 2. | 

[But tho an injunction was refuſed in ſuch a caſe, on the 
ground that there was no truſt, fraud, or accident to give the court 
an original juriſdiction, it was afterwards granted on an appeal to 
the Houſe of Lords. Prec. in Chan. 261, 262. | | 

[Tho' a mortgagee ſuing for a forecloſure is not thereby precluded 
from bringing an ejectment at the ſame time, yet if the account is 
entangled with an account of the perſonal eſtate, and the mortgagor 
will give ſecurity to redeem, the court will grant injunction to ſtay 
proceeding on the ejectment. Booth v. Booth, T. 1742, 2 Att. 343.] 

The court will not grant an injunction to ſtay proceedings at law, 
till the hearing of a cauſe on a bill brought by lord of a manor, pray- 
ing that the tenants may accept of a compenſation for houſes he has 
built on the waſte ; eſpecially if a bill brought by the defendants has 
been diſmiſſed on a ſuggeſtion of plaintiffs, that it was matter for 
law. Conyers v. Lord Abergavenny, M. 1738, 1 Atk. 285. 8 

The court will not grant an injunction to ſtay proceedings in the 
Admiralty, on a ſuggeſtion that an acknowledgment was obtained 
by dureſs, and that papers are deſtroyed. Anon. T. 1747, 3 Athyns, 
350.9 8 1 3 
The court will not make an order in the nature of an injunction, 
to ſuffer 2 thing pulled down as a nuſance to be re-erected, till the 
right is determined, but will only accelerate the determination. Birch 
v. Holt, H. 1750, 3 Atkyns, 726.] 

If the plaintiff after an ixjunction does not proceed for three years, 
(or, as Shepherd ſays, for three terms, ) it ſhall not be diſſolved ex 
curſu. 

If it be obtained by miſinformation, or abuſe of the court, it ſhall 


| be diſmiſſed with coſts. 


If an injunction is diſſolved on the, merits, and leave given to take 
out execution for a ſum awarded due, a bill brought, award pleaded 
and allowed, another bill brought to ſtay proceedings on other equity, 
{conneQted with the former,) and injunction obtained for want of 
anſwer ; this injunction ſhall be diſcharged, tho? defendants have had 
much time to anſwer, for that does not waive the irregularity. Tra- 


vert v. E. Stafford, . 1750, I 7 eſey, 19. 


UInjunction lies not to a mandamus of B. R., nor to indictment, in- 
formation, or prohibition. Ld. Montague v. Dudman, T. 1751, 
2 7%, 396.] 3 

[Where there has been a decree for payment of debts in a ſuit by 
trultees under a will; although the parties have not proceeded under 
it, a creditor ſhall be reſtrained by injunction from proceeding at 
law againſt the executor, where the perſonal eſtate of teſtator un- 
bequeathed, is not ſufficient to pay his debts and funeral expences. 
I Brown, Ca. Ch, 183.] | 1 

[Where a bond is given for the enjoyment of a collateral matter, 
the court will grant an injunction againſt an action at law for the 
Ys * award an iſſue of quantum damnificatus. 1 Brown. Ca. 

418. 

Where there has been a ſuit for money received, and the defene- 


ant files a bill for an injunction, admitting that he has received tle 
Vol. II. i _ money, 
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money, he ſhall pay it into court, or the injunction will be dil. 
ſolved. 1 Brown. Ch. Ca. 45 2.] . 
[Bill for injunction againſt proceedings at law: one of the defend. 
ants in England having anſwered, an injunction was obtained, till the 
anſwers of the other defendants reſiding abroad ſhould come in, on 
affidavit of merits. Plaintiff not obliged to bring the money into 


court, except under ſpecial circumſtances. Sholbred v. Mac Maſter and 
. others, 2 Anſtr. 366.] | 


[On a bill for diſcovery and injunction, defendant (the plaintiff at 
law) admitted himſelf to be merely an agent for the other defend- 
ants, and ignorant of the tranſaction; the other defendants lived 
abroad: an injunction was moved for, as of courſe; but as there ap. 
peared to be danger of loſing other material evidence by the delay, it 
was refuſed. Vandam v. Munro, 2 Anſtr. 502.] 
| [Mortgagee got poſſeſſion of the eſtate by ejectment, ſued at law 
on the covenant for re-payment, and brought a bill to forecloſe : the 
court held this to be regular, and would not ſtop the proceedings at 


law, unleſs the defendant brought in the money. Rees v. Parkinſm, 
2 Aar. 497. 


LA. was guarantee to the owner of an American ſhip, for a mer- 
chant who Feighted her to Bourdeaux ; ſhe was detained there by an 
embargo, and diſcharged by the freighter. 'The French government 
having declared themſelves bound to indemnify all neutral owners 
from the effeAs of the embargo, and the plaintiff (an Engliſb ſubject 
not being able to take advantage of that order, the court reſtrained the 


owner by injunction from proceeding at law againſt A. on his bring- 


ing in the money, till the owner had endeavoured to procure an in- 
demnity in France. Cottin v. Blanc, 2 Anſtr. 544. See alſo Wrizt: 
v. Nutt, 3 Bro. C. C. 326.] © | 

[Suggeſtion in a bill againſt truſtees in truſt to ſell, of their not 
giving ſufficient notice of the ſale, verified by affidavit, is not a ſuſſi- 
cient ground for an injunction to ſtop the ſale. Sir John Pechell, 
Bart. v. Fowler, 2 Anſtr. 5.49.] 

[An injunction againſt proceeding at law extends to reſtrain an ac- 
tion by the defendant in equity againſt the ſheriff for the money levied 
by him in the original ſuit, before the injunction iſſued. Bolt v. Star- 
avay, 2 Anſlr, 556.] p 

[But the ſheriff, to bring himſelf withia the. protection of the order, 


mut comply with the terms of it, by bringing the money into court. 


Bid. 569.] | 

[InjunCtion-cauſe ſtood over on coming on to be heard for want of 
parties: injunction not diflolved, nor receiver appointed on motion 
without a ſpecial caſe of waſte; but plaintiff to ſpeed the cauſe. Price 
v. Williams, 1 Veſ. jun. 401.7 ; 

{InjunQtion-bill, charging fraud in obtaining a verdict: aſſidavits 
contradicting the anſwer read in ſupport of the injunction on the 
merits. J/aac v. Humpage, 1 Veſ. jun. 427. 3 Bro. C. C. 463. S. C.) 

[Where the principal ſubject in diſpute is the locality of the lands 
of each party, which hath been confuſed while occupied by one per- 
ſon, a verdict in ejectment, not aſcertaining it by metes and bounds, 


does not. decide the diſpute; and therefore a court of equity will not 


allow the leſſor of the plaintiff to take out execution, ſo as to chooſe his 
own part of the lande. Har deaſlie v. Shafts, 1 Nef. fun. 184. 
P ; Vile 1 "+ Where 


acres, he 
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Where the lands are confuſed, and the plaintiff at law recovers on 
an inſtrument, : Ba a 
belonged to him, and in fact it appears that the whole land is only 21 
ſhall not be allowed to take out execution for 18, but muſt 
abate proportionably. Hardcafile v. Shafto, 1 Vef. jun. 184.] | 
[Defendant diſtrained, and on replevin made three conuſances for 
rent as bailiff to A., B., and C. Bill for an injunction, ſtating chat 
the plaintiff held the premiſes as tenant to A., who had received 
oods from him, under a ſtipulation that he might retain the amount 
out of the rent. It alſo ſtated, that 4. had ſince abſconded inſolvent. 
The court thought that the other conuſances could not be hung up 
till A. ſhould anſwer, and refuſed the injunction. Nichols v. Philips, 
3 Anſtr. 636.]J | | 
Unjunction obtained for want of an anſwer, and an anſwer after- 
wards filed; plaintiff obtained an order to amend his bill, without 
notice to the defendant : the bill amended accordingly. Order to 


_ diſſolve the injunction is of courſe. Patton v. Panton, 3 Anſtr. 


651.] | 1 
0 On motion for an injunction, the plaintiff cannot read affidavits 


to'contradit the anſwer. Somerville v. Buckler, 3 Anſtr. 658:] 


{Where a bill has been filed for an account, and a creditor comes 
in before the maſter, but afterwards brings an aCtion, the court will 
enjoin. Hardcaſtle v. Chettle, 4 Bro. C. C. 163.) N 

[But where defendant has not applied in the firſt inſtance, it ſhall 
be without coſts. Bid. 8 

Motion for an injunction to reſtrain an action againſt the aue- 
tioneer, for the depoſit, refuſed, where there had been great delay on 
the part of the vendor, Lloyd v. Collett, 4 Bro. C. C. 469.] 5 

Where a man, having a conſiderable demand againſt another, frau- 
dulently combines with his debtor to conceal it, in order to induce a 
third perſon to conſent to a marriage between the debtor and his 
daughter : the marriage afterwards takes place; he ſhall be reſtrained 
by injunction from proceeding againſt his original debtor. ' 1d. 543-] 


(D 10.) Fer cauſe of privilege. } An injunCtion ſhall be granted to 
ſtay a ſuit, when the defendant is privileged to be ſued in Chancery. 
Vide Pract. Reg. in Chan. 216. | | 

When money was lent to the defendant for a loan to the king. 
I Ch. R. 44. | —_ 

When the plaintiff ſues in the Excheguey for the ſame cauſe, there 
thall be a rule that he ſhall make his election in which court he will 
proceed; if he chooſes in the Exchequer, the bill in Chancery ſhall be 
dilmiſſed; if in Chancery, an injunction goes to the Exchequer. 3 Ch. 


Rep. 2. | 


D 11.) For flaying waſte.) By the common law, a prohibition - 
went out of Chancery againſt tenant by the curteſy, in dower, or as 
guardian, at the prayer of him, who had the inheritance, to inhibit 
waſte, and that before waſte committed. 2 1ft. 299. | 

So, now, an injunction ſhall be granted upon an affidavit of waſte 
committed, to inhibit any waſte to be committed by tenant for life, 
or years. Vide Pract. Reg. in Chan. 212, 213. 8 


Or, to inhibit meadow, or other paſture, not ploughed within 
Q 2 _ twenty 


which ſtates the whole to be 25 acres, of which 18 
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twenty years being ploughed, 1 Ch. R. 14. Ch. R. 189. Vide Prog, 
Reg. in Chan, 212. | 5 | 
So, to inhibit ancient incloſures being thrown down. Vide Prag. 
Reg. in Chan. 212. ; 2 
Or, houſes being pulled down. 2 Ca. Ch. 32. Vide Pratt. Reg. 
in Chan. 212. | 
And it ſhall be granted alſo againſt tenant after poſſibility, Oc. if 
he pulls down the ſeat, &c. 2 Ca. Ch. 32. 
Or, againſt him, who in reſpect of a truſt, &c. is not liable to an 
action of waſte. Bid. | 
[If lands are limited to A. for life, to truſtees to preſerve, Cc. to 
firſt, &c. ſons of A. in tail, remainder to B. for life, to his firſt, 
Oc. ſons in tail, reverſion in fee to A., the court will grant injunc- 
tion, and continue it till hearing to ſtay A. cutting timber at the ſuit 
of B., tho' he has not the immediate remainder, or at the ſuit of 
the truſtees to preſerve, &c. Perrot v. Perrot, T. 1744, 3 Athyns, 


4.9 5 
[If a father deviſes lands to his ſon and his heirs, but if he dies 
before twenty-one without iſſue, to his daughters, and directs in that 
Caſe the lands to be ſold, and the money divided among them; the 
court will grant injunction to prevent cutting timber till the ſon is of 
age; for till of age, he ſhall be conſidered as truſtee of the inherit- 
ance for the benefit of the daughters. Robinſon v. Litton, M. 1744, 
3 Atkyns, 209.] | N | ; 
[The court will grant injunction to reſtrain tenant for life, without 
impeachment of waſte, from cutting down trees in lines or avenues, or 
- ridings in a park, whether planted or growing naturally, or trees not 
of a proper growth to be cut. Packington's Caſe, P. 1745, 3 A.. 
kyns, 215. See allo 2 Vern, 738. 1 Term Rep. 56.) ; 
[So, alſo, to reſtrain him from defacing the manſion-houſe ; and 
not only ſo, but will oblige him to put it in the ſame plight in which 
he found it. Prec. Ch. 454.] | 
[So, a widow tenant for life by a will, with permiſſion by a codicil 
to cut timber during her widowhood at ſeaſonable times, ſhall be re- 
ſtrained, by injunction, from cutting ornamental or immature timber. 
1 Brown. Ca. Ch. 166.] | ; 
[So, if lands be deviſed to be ſold, and other lands to be purchaſed, 
in which 4. ſhall be tenant for life without impeachment of waſte 
the rents and profits of the eſtates to be ſold, to be to the uſe of the 
perſons who would be entitled to thoſe of the eſtates to be purchaſed: 
11 the tenant for life cannot cut down timber on the land to be ſold. 
1 Brown. Ca. Ch. 159.) | 
[The court will grant injunction to ſtay waſte, at the ſuit of the 
ground-landlord againſt an under: leſſee, who holds by leaſe from the 
original leſſee. Farrant v. Level, H. 1750, 3 Atkyns, 723.) 
[Or, againſt tenant for life, at the ſuit of remainder-man in fee, 
tho' there is an intermediate remainder. Bid. I 
[Or, againſt mortgagee in ſee in poſſeſſion, for cutting timber, if 
} he does not apply the money in ſinking principal and intereſt, 
| ! | againſt a mortgagee for years, . 1bid.] 
1 | (Lf tenant for life, without impeachment of waſte, has cut timber, 
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ſo as not to leave ſufficient ſor repairs, the court will reſtrain him 
from cutting any more without leave of the court, Allen v. 4/1" 
T. 1749, 1 J, 2064. [The 
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[The court will grant an injunction on a forcible entry, againſt 
commiſſioners of turnpike digging gravel in land leaſed for 21 years, 
and turned into a garden, whereof plaintiff has been three years in 
poſſeſſion. Hughes v. Morden's College, M. 1748, 1 Veſey, 188.] 

CTo reſtrain rector from cutting timber in the church-yard till 
hearing, except for repairing parſonage-houſe, out - houſes, chancel 
or pews. Starchy v. Francis, M. 1741, 2 Atkyns, 217. | 

But it ſhall not be granted againſt him who has the inheritance, 
unleſs he be only a truſtee, or in ſuch-like ſpecial caſe. Vide Pra. 
Reg. in Chan. 212. ü : 5 | 
Nor, againſt him who has an eſtate diſpuniſhable of waſte. [bid.— 
Cont. if he pulls down the ancient and capital houſe, Sc. Per Chan- 
cellor, 2 Ca. Ch, 32. 1 Sal. 61. 1 Gh, R. E. of Oxford, 10. Vide 


1 Ver. 23. : . 
Nor, againſt a leſſee who had agreed to pay 20s. an acre per ann. 


| increaſe of rent, if he ploughed a meadow. 2 Ver. 119. 


Cor, is the converſion by the governors of a charity of meadow 
land into buildings in the nature of waſte, unleſs clearly injurious. 
2 Veſ. jun. 42-] | | = 

Yet, if a leſſee without impeachment of waſte, about the end 
of his term, intends to cut down all the trees, &c. an injunction 
ſhall go; for that is contrary to the public good. R. 1 Rel. 380. 
[ 8 Ge | 
Put nobody can ſue in equity againſt a leſſee without impeach- 
ment of waſte, for. damages for pulling down houſes, or cutting 
down trees. 1 Rel. 379. T. 1 | | 

Altho' he avers that there was an agreement that the party ſhould 
not commit voluntary waſte ; for there cannot be an averment con- 
trary to a deed. R. 1 Rol. 379. J. 40. | 

Nor, can a tenant for life, liable to waſte, having ſold timber, pre- 
vent the vendee from cutting it. 3 Ye. Jun. 3.] | 

In a ſpecial caſe on a particular right, the court will not grant in- 
junction before anſwer. Attorney-General v. Doughty, T. 175 2, 
2 L 453] | 

| [an anſwer being inſufficient, is not ground to continue injunc- 
tion; it muſt be excepted to; and if reported inſufficient, it may re- 
vive. Morrit v. Ld. Berkeley, T. 1752, 2 Veſey, 45 2.] 

[The court will not grant an injunction to ſtay digging mines 
where defendant claims the inheritance, till the anſwer is come in, or 
defendant in default; but if he has only a term for years, or life, and 
the reverſion is in plaintiff, will grant it before anſwer. Lowther v. 
Stamper, P. 174), 3 Athyns, 496.] | 
, + N to ſtay waſte, a particular title muſt be ſhewn. 1 Brown. 

a, . 57. 

[InjunCtion from farther digging a ditch; but the court will not 
order it to be filled up till after anſwer. Anon. 1 Veſ. jun. 40.] 
he court will not interfere by injunction, in the nature of an or- 
der to ſtay waſte to prevent a mere breach of contract. Longman v. 
Culliford, 3 Anſtr. 645. J | 
Nor, to prevent tenant's carrying away ſtraw and dung, and plough- 
ng up lands contrary to the covenants of the leaſe. Jobnſon v. Golds 


/wayne, 3 Ayr. 749. Sed vide Geaft v. Ld. Belfaſt, bid. in natis.] 


(InjunQtion granted to prevent the negociating of a note given for 
money 
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money won at play, on affidavit before ſervicc of the ſulpæna. y 
Blackwood, 3 Anfir. 85 1. | : 

[Where an injunction is obtained in the abſence of one of the 
defendants abroad ; on a motion to diſcharge that order, the anſwer 
of the other defendant cannot be read. St. John v. Cargill, 3 Anftr, 
„ that the validity of a patent might be tried at law: 
verdict for the patentee, ſubject to the opinion of the court on x 
caſe z the court were equally divided. The Lord Chancellor held, 
that the patentee ſhould bring another action, but refuſed to impoſe 
any terms on him, or to diſſolve the injunction in the mean time, By/. 
ton v. Bull, 3 Veſ. jun. 140.] | 

[InjunCtion againſt proceeding at lav, fecurities obtained by one 
French emigrant againſt another, by arreſting him when about to fail 


on the expedition againſt France ; and under an obligation entred into 


in France, as ſurety, which, according to the laws of that country, 


could not affect the perſon. Talleyrand v. Boulanger, 3 Veſ. jun. 4 47. 


[When there is a bill filed againſt an executor, and decree quod con- 
puter, and that creditors ſhall come in; if a creditor brings an action, an 
injunction ſhall iſſue to ſtay trial as well as execution; but if the ac- 
tion be brought before the bill filed, and he chooſes to diſcontinue, 


he ſhall be allowed to prove his coſts at law, in addition to his debt. 


Goatev. Fryer, 3 Bro. Ch. Caf. 23. 
| [Action at law on a bond given to a truſtee, reciting that the 
obligor was, on the reſignation of obligee ( ce/ſtuy gue zruft), appointed 
to an office, not reſtrained by injunction ; the queſtion. Whether the 
conſideration was corrupt or not? being triable at law. Thrale v. Reſt, 
3 Bro. C. C. 57. | | _— 
[lnjunEtion againſt purchaſer on behalf of creditor, to reſtraix 
payment to the heir. Green v. Lewes, 3 Bro. C. C. 217.) 
[InjunQtion to reſtrain defendants from negociating a bill of ex- 
change given for goods not delivered, iſſued on certificate of bill filed, 
and to be ſerved with the /ubpzna. Parrick v. Harriſon, 3 Bro. C.C. 
85961 © | | 
Tiojun&tion to ſtay waſte refuſed, where the plaintiff and the de- 
fendant in poſſeſſion were tenants in common; but granted on affida- 


vit of the defendant's inſolvency. Smallman v. Onions, 3 Bro. C. C. 


621.] 
(D 12.) For reftraining other act. If a ſole right to a ferry ap- 


pears by record, the court will grant injunction before anſwer, to re- 
ſtrain others from uſing ferry- boats there; but there muſt be full af- 
fidavits that plaintiffs keep up ſufficient ferry-boats, otherwiſe not. 
Anon. T. 1750, 1 Veſey, 476.) . | 

[The court will grant injunction to ſtop a building in Lond", 
which obſtructs lights, till the right is tried at law, and order the 
ſcaffolds and boards to be pulled down, Ryder v. Bentham, T. 1750, 
„„ Me 

' [Injunction to ſtay building muſt be on ſtopping ancient lights, for 
which there is preſcription, or on agreement. Morris v. Ld. Berkeley, 
T. 1752, 2 Veſey, 452." e WEN Ir | | 
If a'nuſance is pulled down, the court will not give leave to re- 
erect, and quiet the poſſeſſion till the hearing. Holt Cu, Ul 


1750, 2 Poſey, 193-] 
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If a defendant admits he has done waſte, before filing the bill, 
tho? he ſwears he has done none ſince, the court will not diſſolve the 
injunction. Anon. P. 1747, 3 Athyns, 485.] 5 
An injunction may be granted to reſtrain defendants in an inform- | 
ation by attorney-general at the relation, c. from miſapplying mo- 
ney, on their paying a dedimus to anſwer. Attorney-General v. Norris, 
77 1728, Bunb. 258] N 1 
[To reſtrain defendant from receiving S. S. annuities, on attach- 
ment for want of anſwer. Terry v. Harriſon, M. 1730, Bunb. 289.1 
[The court will not grant an injunction to reſtrain a perſon from 
committing a common treſpaſs ; but if it continues ſo long as to be- 
come a nuſance, it will. Coulſon v. White, H. 1743, 3 Atkyns, 21.] 
[The court grants injunction to reſtrain ſuch nuſances only as are 
ſo at law, not ſuch as fear (tho' reaſonable) deems ſuch ; as, an inocu- 
lating hoſpital. Anon. M. 1752, 3 Atkyns, 750.] | 
[The court will not grant injunction to ſtay the uſe of a market, 
for there are remedies at law by ſzire facias, or action. And 2, after 
the right eſtabliſhed at law. Anon. M. 1752, 2 Veſey, 414] THE 
[Where defendant had a piece of water ſupplied by the ſame 
ſtream from which a mill was ſupplied, and ſometimes kept back 
the water, and at other times let it in in ſuch quantities that the 
mill was overflowed, an injunction was granted to reſtrain him from 
preventing it flowing in regular quantities. 1 Brown. Ca. Ch. 


$74-] 


(D 13.) For quieting poſſeſſion.) An injunction ſhall be granted for 
quicting the poſſeſſion, if the plaintiff be ouſted of his poſſeſſion, 
which he had at the time of the bill exhibited, and for three years 
before. 1 Ver. 156. Vide Prat. Reg. in Chan. 214. | 
And it hath been uſual to inſert, that he was in poſſeſſion at the 
time of the bill, and for ſeveral years before, and that his intereſt 
I not determined, and to give bond in ten pounds for the truth 
of it. . 

But it ſhall not be granted, except it be of an houſe or land. 

Not for rents received, &c. | 
Neither ſhall it be granted before the hearing of the cauſe, with- 
out an affidavit, that he was in poſſeſſion at the time of the bill, and 
for three years before. Vide Pract. Reg. in Chan. 214. | 

[If a bill be filed for quieting plaintiff's poſſeſſion, on affidavit of 
diſturbance, an injunction may go, before a ſubpœna to anſwer is 
ſerved. Pearce v Penroſe, T. 1722, Bunb. 110.] | 
And it ſhall not extend to a poſſeſſion which he claims from others. 
Nor, ſhall it be granted upon the motion of a defendant, but only 
for him who has a bill in court, and was in poſſeſſion for three years 
before, or after a determination of the cauſe for him upon a hearing 
of the merits. 1 Ver. I 56. | | 
Nor, will it prevent the defendant from proceeding at law, from 
_ of leaſes, diſtraining for rent, c. Vide Pra, Reg. in Chan. 
215, | | 
And if the plaintiff delays his ſuit, it ſhall be diſſolved. Bid. 

A perpetual injunction was decreed after two trials at bar in fayour 
of plaintiff. N. B. This practice was introduced, that the right 
M'ght be quieted in ejeQments, (where at law the party is — at 

| rty 


2 
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liberty to bring a new one, ) as it was in real actions, where the ver- 
dict was final. Leighton v. Leighton, M. 7 G. Str. 404.] 4 

[A perpetual injunction was granted after five ejectments, three 
nonſuits, and two verdicts, and two bills in equity diſmiſſed. Bare. 
foot v. Fry, H. 1723, Bunb. 158.] 


[If there have been ſuits in this court relating to a will of perſonal. 


and real eſtate, and all parties have admitted the will and probate, 
and decrees thereupon made, this court will grant perpetual injunc. 
tion to ſtay proceedings in the prerogative court, for controverting 
the will by a party to the ſuit in this court. Sheffield v. Ducheſs of 
Buckinghamſhire, M. 1739, 1 Atkyns, 628.) | 
[Tho the court will decree ſpecific performance of agreement, to 
ſettle boundaries of lands in America, yet it will not decree quiet en- 


joyment of them, which would occaſion continual applications to 
this court for contempts, &c. ; and this ought to be to the proper ju. 


riſdiction. Penn v. Ld. Baltimore, P. 1750, 1 Veh, 444.] 


(D 14.) For Paying printing, &c.] An injunQion ſhall be granted 
to inhibit the defendant from printing books of common Jaw, the ſcle 
privilege of which by patent is granted to the plaintift, if the dciend- 
ant be in contempt for not anſwering. 2 Ca, Ch. 67. 76. 93. Vid: 
Trade (B). | | | | 

[An injunction may be continued after the anſwer come in, on af. 
fidavits of the prejudice that would accrue on diſſolving it. Gibb; v. 
Cote, F. 1734» 3 F. V. 255] | 

But an injunction to inhibit a ſhip trading to the Eaft Indies was 
denied, tho' the owners were in contempt for not anſwering a bill 
by the E2/? India Company, who have by patent the ſole trade there. 
2 Ca. Ch. 165. Denicd till the validity of the patent was tricd, 
1 Ver. 127. | Os 

So, if the right be not ſettled, the court will not grant an injune- 
tion to the printing, before a trial. 1 Ver. 120. 275, 6. | 

An injunction was granted to inhibit the probate of a will for the 
2 eſlate, after a verdict, which had found it no will. K. Ca. 
Ch. 80. | 

Soo” 8 G. 2. c. 13. for encouragement of engraving, Oc. is 
not confined to works of invention or hiſtory, but extends to any new 
print; as, a print of a building, prints of plants repreſented in a dil 
ferent manner than hitherto. Blackwell v. Harper, M. 1740, 2 At- 
Hue, 93-] = ER 

[After an injunction diſſolved on the merits, the plaintiff, on an 
amended bill, cannot have another injunction, without a ſpecial aſſi- 
davit, though the defendant be in cantempt for not anſwering 
Lingham v. Toule, 1 Aiſir. 188.) 6; 

[A commiſſion to examine witneſſes in India, not having been re- 


turned in two years, the court diſſolved the injunction. Penney V« 


Edgar, 1 Anſtr. 276. | : 
[On exceptions overruled, plaintiff cannot move to diſſolve the in- 
junction, unleſs he has obtained a previous order nf for that pur- 
= —— v. Dubarry, 1 Anſir. 255, In Chancery it is otherwiſe. 
id 3 2 12 | 
[Books colourably ſhortened, and where quotations are tranſlated, 
are within the 8 An. c. 19. but fair abridgments are not; for the 
hs | | | invention, 
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- ion learning and judgment of the author are ſhewn in them. 
pe apy Wilcox, A. 1 148, 2 Athyns, 141, Bell v. Walker, 1 Brown, 
481: | | 
15 2 will grant an injunction far a collection of familiar 
letters, as well as other books. There is a diſtinction between letters 
wrote 3 a perſon, and wrote to him, Pope v. Curl, T. 1741, 2 At- 
bl 2. o . o | 
980 the book has been pirated and printed in Treland, and 
retended to be only re- printed here. Bid. „ | 
[The court will not grant injunction to reſtrain one tradeſman 
from uſing another's mark (as a card-maker from uſing the Mogul 
ſtamp). Blanchard v. Hill, MH. 1742, 2 Atkyns, 484. 


(E) Bill in Chancery. 
(E 1.) When it ſhall be filed. 


| F the defendant appears at the return of the proceſs, (or before 


noon, or the riſing of the court upon the day after coſts day, or 
when the proceſs is returnable the laſt return in term, upon the firſt 
return in the next term, ) and the bill be not then filed, the defendant 
after entring his appearance, upon the day after the return, (if the 
ſubpæna be returnable at a certain day, if at the common day of re- 
turn, then upon the day after the rte die poft,) by his attorney 


* ſhall give a rule for coſts. And now by the ft. 4 & 5 Ann. 16. bills 


ſhall be filed before any ſalpœna, unleſs it be to ſtay waſte or a ſuit 


at law. 


And if the bill be not filed before noon of the next da , the de- 


fendant ſhall be diſcharged with coſts to be taxed by a maſter, Vide 
Pract. Reg. in Chan. 26, 27. 

It ought to be filed with the ſix clerk ; and before that, it is not of 
record. Ord. per Cla. Rules and Orders of Chancery, 94. Jide Praf. 
Reg. in Chan. 28. | 

It ſhall be dated upon the day when it comes into the office. Org. 
2 Cla. Rules and Orders of Chancery, 9 Vide Pract. Reg. in 

an. 27. | | | 

So, by order in the Exchequer ; and it ſhall be ſigned by the attor- 


| * Vide Rules and Orders in Exchequer, 2. Rule 3. 


o ſix clerk ſhall antedate any bill. Ord. per Cla. Rules and Or- 
ders of Chancery, 94. Pide Pract. Reg. in Chan. 27. | 
Nor, ſhall any under-clerk keep it, without delivering it to the ſix 
clerk, or his deputy in his abſence, to be filed. Ord. per Cla. Rules 
and Orders in Chancery, 94. Vide Pract. Reg. in Chan. 27. | 
Nor, ſhall make any copy of the bill, or other pleading, till it be 
filed. Org. per Cla. Rules and Orders of Chancery, 104. Vide Praft, 
Reg. in Chan, 28, | 
If there be a certiorari bill againſt the plaintiff in an inferior court, 
cauſe the witneſſes are out of the juriſdiction, and for other mat- 
ters, a procedendo ſhall not go; for the plaintiff in the inferior court 
might have filed his bill in this. R. Ca. Ch. 31. | 
Noe dill ſnall be received, unleſs under the hand of counſel. Ord. 
Per Cla, Vide Pract. Reg. in Chan. 25. | | 
If his hand be counterfeited, the bill ſhall be diſmiſſed. Yide 
Prad. Reg. in  — — Counſel 
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Counſel ſhall not fign any bill, unleſs it be written or peruſed by 
him, before the engrofiment; and for his ſecurity, he will do well if 
he ſigns the paper-draught. Ord. per Cla, Rules and Orders of Chan. 
cery, 93. Vide Pract. Reg. in Chan. 25. | 

In the Exchequer no bill ſhall be accepted, unleſs ſigned by the 
plaintiff's attorney, and allowed by a baron, except upon a (uit 
by the attorney-general. Vide Rules and Orders in the Exchequer, 2. 

Rule 3. | 

| No bill founded upon the loſs of a deed or writing, Cc. ſhall be 
received in Chancery, without an affidavit that the deed, c. is loſt j 
for this loſs entitles the court to juriſdiction; for otherwiſe the plain- 
tiff might have a remedy at law. K. Ca. Ch. 237. viz. when the 
plaintiff prays not only a diſcovery, but alſo relief upon the deed. 
R. Ca. Ch. 11. But if he does not pray relief, an affidavit is 
not neceſſary. 1 Ver. 180. 247. 310. Vid. 3 Ath. 17. [2 Vf. jun. 
461. | | 5 

* there is no need of an aidavit, where the loſs of the deed 
is not that which entitles the court to juriſdiction. Ca. Ch. 231, 
2 Med. 173. | | 

Nor, when the plaintiff only prays the diſcovery of a deed, or the 
producing it at a trial. R. Ca. Ch. 11. 2 Mod. 173. 5 


(E 2.) The Matter of the Bill. 


Quis, quid, coram quo, quo jure petatur, et a quo 


Recte compoſitus quiſque libellus habet. 
(E 2.) Muft have proper parties, &c.) If all proper perſons are 


not made parties to the bill, any other ſhall be added upon motion. 
Vide Praf. Reg. in Chan. 29. 263. [Vide poſt. (2 X 6.)] 

The king may ſue there for equity; or, the chancellor himſelf; 
but he ſhall not make a decree in his own cauſe. R. 1. Rol. 373. L. 
All concerned in the demand ought to be made parties; and there- 
fore, if there be a bill againſt the executor of one obligor for diſ- 
covery of aſſets, all the obligors ſhall be joined; ſor the charge 
ought to be equal. 2 Vent. 348. . 

[But in a bill againſt an executor, either by the creditors or le- 
gatees, it is not neceſſary to make the reſiduary legatee a patty. 
1 Brown, Ch. Rep. 303. | 

{An objection for want of parties, ought regularly to be made on 
opening the proceedings, and before the merits are diſcloſed ; but it 
frequently happens, that after a cauſe is gone into, and even tho- 
roughly heard, yet the court is compelled to let it ſtand over, for 
want of parties. 3 Atkyns, 111. Et” 
[If a debt is joint and ſeveral, each of the debtors muſt be brought 
before the court, becauſe they are entitled to each other's aſſiſtance 
in taking the account, and likewiſe to contribution; ſo on ſpecialty, 
heir and executor both muſt be parties. Madex v. Jackſon, H. 1740s 
3 Atkyns, 406.] | Be 
hut if there are-principal and ſureties, the principal cannot object 
that the ſureties are not parties. id.] = 

[And if bill is brought againſt principal and one ſurety, and it 1 
admitted the other is dead inſolvent, and no part of the debt paid, 
his repreſentatives. need not be parties. Hid.] rOn 
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information by attorney-general, at the relation, &c. pro- 
* not be ſtopt, becauſe it is brought without the privity 
of one of the relators; — he may have his name ſtruck out. At. 


General v. Norris, M. 1728, Bunb. 258.] = 

„ Tbe artorney-general need not be a party to a ſuit relating to a 

private charity, ſuch as a voluntary ſociety to provide for the mem. 

bers and their widows, by weekly contribution. Anon. T. 1745, 
Atkyns, 277-] ] | 

: If Gs falt be by one ſurety againſt another, for contribution, 

ſuppoſing that A., another ſurety, is dead inſolvent, the executor of A, 


| ought to be a party. R. Ch. Rep. 15. i 


[In a bill by the ſurety for an accountant of the exciſe to be re 
lieved againſt a * on his bond, the commiſſioners of exciſe 
muſt be parties. Makepeace v. Needler and the Attorney-General, M. 


1730, Bunb. 291. 


Fl there are two leſſees, and one brings bill for apportionment 
of rent, the other leſſee muſt join as plaintiff, or be made defendant, 


or the bill will be diſmiſſed with coſts. Stafford v. City of Londen, 


Kr. 95. JED | 
If e lui be by order of the veſtry, all of the veſtry ſnall be parties. 
Hard. 333. 5 | 
If there be a covenant by a patentee to pay a rent to B., and the 
right of B. to the payment be dubious, in a bill by B. the attorney- 
general ought to be a party. Hard. 181. F 
Otherwiſe, if the covenant be in affirmance of a prior right of 
B. R. Hard. 181. | | | 
If the ſuit be for a lunatic, the committees, as well as the lunatic, 
ſhall be parties. XR. Ca. Ch. 19. oh 
If the ſuit be by the aſſignee of a legacy, the executor ought to 
_ party; and it is not ſufficient-to ſay, that he canſented, R. Ca. 
os. | 
So, generally, a lunatic, as well as the committees, ſhall be a party. 
Ca. Ch. 113. in marg, Where the ſuit is for his benefit; as, to en- 
force an agreement made when he was compos. R. Ca. Ch. 153. 
Or, the attorney-general. Ch. R. 135. | \ 5 
Otherwiſe, if it be to avoid an act done by himſelf; for he cannot 
diſable himſelf. Semb. Ca. Ch. 113, 153. . | 
So, an idiot need not be made a party. Ca. Cb. 153. | 
If the bill be for an account againſt a truſtee, all the cefuy que 
{ruſic ought to be plaintiffs. R. upon a Plea, 1 Ver. 1 to. 
(If it appears by the anſwer that the cefuy gue truſt is not made a 
path, = x ſhall be diſmiſſed. Whifter v. Webb, in Sc. H. 1719, 
und. 5 3. 45 | 
[The owner of the inheritance muſt be made party to a bill to 
eſtabliſh a cuſtom. Spendler v. Potter, M. 1724, Bunb. 181.] 
Un a bill for tythes by lay impropriator, a perſon entitled to a por- 
tion of tythes of part of the lands, or who has a grant from the crown 
of part of the lands and the tythes thereof, prior to the grant of the 
rectory, muſt be party; even tho' he is before the court as party in 
a croſe- bill, praying exemption as to other lands. Heoper v. Lethbridge, 


| M. 1730, Bunb. 291.) 


If an engineer be employed by commiſſioners under an act of par- 
lament to conguet a navigation, à bill filed againſt thoſe commiſſion- 
| 2 ers 
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ers who have ſigned any of the orders, is ſufficient, the others need 
not be made parties. 1 Brown. Ch. Rep. 101. 

[So, if a tradeſman be employed by the committee of a volunt 
ſociety, a bill againſt the committee is ſufficient without making the 
other members parties. Id. ibid.] ; 

If it be for relief againſt an aſſignment of a bail-bond by the 
ſheriff, the plaintiff in the action ought to be a party. 1 Ver. 87, 

But if a man articles for the purchaſe of land in his own name 
and as for himſelf, tho? it was in truſt for another, in a bill for per. 
formance of the articles, the chu que truſt need not be a party. Pe 
Cowper, H. 4 Anne, between Bateman and Woodcock. 

[If an anceſtor has agreed for purchaſe of particular lands, and 
dies before it is completed, and heir at law brings bill againſt de. 
viſees who claim under anceſtor's will made before the purchaſe; 

the vendor muſt be a party if his title is doubtful, otherwiſe if it is 
clear. Green v. Smith, M. 1738, 1 Atkyns, 572.] 

[A mortgagee who has aſſigned without the mortgagor's joining, 
need not be made a party in a ſuit to redeem. Hill v. Adams, P. 1740, 
2 Atkyns, 39.] | | 

[Where there are three mortgagees, joint-tenants, one cannot bring 
a bill to forecloſe, without making the others parties, 1 Brown, Ch, 
Rep. 368.] 

[Where the ſecond mortgagee brings a bill to redeem againſt the 
firſt mortgagee, the mortgagor or his heir muſt be a party; and if 


the mortgagor be dead, and his heir abroad, the court cannot pro- 


ceed. 2 Brown. Ch. Rep. 276.] | 

[If a mortgagee who has a plain redeemable intereſt, makes ſeveral 
conveyances in truſt to entangle affairs, it is not neceſſary to make 
all the perſons who have an intereſt parties. Yates v. Hambly, M. 
1741, 2 Athyns, 237.] | 

[But where the redemption depends on equitable circumſtances, 


and the mortgagee in fee has made an actual conveyance, with limit- - 


ations and remainders over, the firſt tenant in tail muſt be a party. 
Bid. Tet: | 

[The heir at law need not be made a party to a bill brought by a 
deviſee to redeem a mortgage, unleſs he claims to have the will elta- 
bliſhed. Lewis v. Nangle, T. 1752, 2 Pe. 431.] 

[To a bill for execution of a truſt, by ſettling an eſtate on the ſe- 
veral branches of a family, it is neceſſary to make the firſt entitled 
to the inheritance a party, if in being. Finch v. Finch, M. 1752, 
2 Pe. 491.] | 

[If tenant in tail brings bill againſt tenant for life and truſtees, 
to oblige them to make ſettlement purſuant to a will, and it appears 
that plaintiff has covenanted to grant annuities out of ſuch lands 
as ſhall come to him after his father's death, theſe annuitants mult 
be parties. Pinſent v. Pinſent, M. 21 G. 2. 1 Wif. 179. 3 Athy 

5 WS | | 
71 | he tenants of two manors granted in tail in recompence of 
ſervices, reverſion to the crown, need not be made parties to a ſuit to 
ſettle the boundaries; ſo neither the planters, to a ſuit to ſettle the 
boundaries between two provinces in America. Penn v. Ld. Balti 
more, P. 1750, 1 Vef. 444.) 
[If plaintiff at hearing waives the relief, he prays againſt a pn. 
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rſon, that perſon's not being a party is of no weight. Pawlet 5 
gs o of Lincoln, P. 1742, 2 Athyns, 296.) - 
On a bill for an account of fees to eſtabliſh a right, all perſons 


| any pretence to a right, muſt be before the court, for all 
th he - 3 by a decree; tho' at law a judgment for fees does not 

bind a third perſon. Bid. | 
the If you draw the juriſdiction out of a court of law, you muſt 


have all parties before the court who. are neceſſary to make the de- 
termination complete, and to quiet the poſſeſſion; therefore if leſſee 
brings a bill to have an obſtruction to his way removed, and to be 
quieted in poſſeſſion, the leflor, owner of the inheritance, mult be be- 
fore the court. Poore v. Clark, H. 1742, 2 Atkyns, 5 15. 

[If A. is appointed executor till B. comes of age, who is then to 
be executor, 4. muſt be made a pay to a bill brought after B. is 
of age, for a demand on the whole eſtate of teſtator, unleſs B. has 
received the whole from B. on an account ſtated. Glaſs v. Oxenham, 
H. 1740, 2 Athyns, 121-] HE. Y PIKE] 

[A perſon who acts miniſterially only, cannot be the ſole de- 
fendant (as, the treaſurer of the commiſſioners for building the 30 
churches, but rather the commiſſioners only). Vernon v. Blackerby, 
H. 1740, 2 Atkyns, 144.] 5 ; x 

[The repreſentatives of the undertakers for briefs, who are dead, 
need not be brought before the court; for they are each anſwerable, 
the one for the other, and are to be conſidered as one body. Ex parte 
Angel, P. 1741, 2 Atkyns, 162.] x 

[Where the whole equitable intereſt is aſſigned over, it is not ne- 
ceſſary in every caſe to make a perſon who has the legal intereſt a 
party. Brace v. Harrington, M. 1741, 2 Atkyns, 235.] | 

(But if an obligee aſſigns a bond, and the aſſignee after twenty- 
two years ſilence brings a bill, the repreſentative of the obligee ſhould: 
be a party. Ibid.] 75 | | 

If the bill be for a term or perſonal duty againſt an executor in 
__ the ce/iuy que truſt, or the refiduary legatee, need not be a party. 
1 Ver. 261, 

[A bond-creditor may bring a bill againſt an executor for diſcoyery 
of aſſets, and for ſatisfaction, without making all other bond or ſu- 
perior creditors parties; for the court only decrees an account, and 
the * may ſet forth the debts. Anon. MH. 1747, 3 Athyns, 
572. | N 
It is not neceſſary to make creditors parties to a ſuit for a legacy; 
the executor is ſufficient. Peacock v. Monk, M. 1748, 1 Veſey, 125.] 
If bill is brought by a pawaee for an account and delivery of- 
jewels, the pawner need not be a party. Saville v. Tankred, T. 
174%, 1 Vehey, ro.] | 2 | 
(If huſband, tenant for life, remainder to his wife for life, brings 
bill to know if certain lands are included in the ſettlement; the wife 
mult be party. Herring v. De, H. 1737, 1 Atkyns, 290.] 


Or, by an heir, for diſcovery of the money of. A. with which 2 


be truſtee purchaſed an eſtate, the executor of A. need not be a party. 
„Cb. K. 4, Ge , | 
= [If creditors bring bill to compel the ſale of lands deviſed to pay 


debts, the heir ſhould be a party ; but if the lands have been long en- 
Joyed under the will, a ſale may be decreed, tho' he is not. Harris 
v. Ingledero, H. 1730, 3 P. V. 91.] [If 
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[If the truſt to pay debts is created by deed, the heir need not be 


a party unleſs he is to have the ſurplus. Harris v. Ingledew, H. 1730, 


3 P. V. 91. ] 

(Wbere a truſtee has aſſigned his truſt, in a bill by cefuy que tryf, 
againſt the truſtee, the aſſignee mult be a party, as the decree ſhould 

be firſt againſt him, and the truſtee to ſtand as a ſecurity. 2 Brun. 

Ch. R. 225.] "LD | | 

— BW is given by will to be applied to a charity, but for 
ſome reaſon cannot be applied to that charity, and an information i 
brought to apply it to ſome other charity analogous to that mentioned 
in the will, and if there be a reſiduary gift to truſtees for other cha. 
ritable uſes ; the truſtees and the heir, tho' he be diſinherited, muſt 
be parties. 2 Brown. Cx. Rep. 495. 

[The heir at law muſt be made a party to a bill by creditors on 
the ſtatute of fraudulent deviſes. 3 V. & M. c. 13. Warren v. 
Stawell, H. 1740, 2 Atkyns, 125.) 

In a bill for account of perſonal eſtate, it is not ſufficient that the 

perſon who has a right to adminiſter is a party; he muſt have taken 

out adminiſtration, Humphreys v. Humphreys, H. 1734, 3 P. V. 
Contra in Cleland v. Cleland, Pr. in Chan. 64. 


(If plaintiff after bill filed takes out adminiſtration, it may be 


charged by way of amendment, as well as by way of ſupplement, 
Bid.) 


[If perſonal eſtate is given to a baſtard, and executors are made to 


- take care of the child and do it juſtice, and it dies inteſtate without 
wife or iſſue ; the executors may ſue for the teſtator's perſonal eſtate, 
without making the attorney-general, or the adminiſtrator of the bal- 
tard, parties. Fones v. Goodchild, H. 1729, 3 P. V. 32.) 

[To a bill againſt an executor, a debtor of the teſtator muſt not be 
made a party. Utterſon v. Main, 2 Veſ. jun. 95.] 

[Uncertificated bankrupt filed a bill, the aſſignees not being par- 
ties: on circumſtances which raiſed a doubt of the validity of the 
commiſſion, the bill was retained, with liberty to add parties, plain- 
tiff paying the coſts of the day. Govet v. Armitage, 2 Anſtr. 412.) 

{Timber purchaſed for a colliery; before it was applied to the uſe 
of the colliery, ſome of the owners retired; and it was paid for by 
thoſe only who remained : the former owners held not to be neceſſary 
parties to a ſuit by ſuch as remained againſt the vendor, on account of 
that ſale. Maſſey v. Davies, 2 Veſ. jun. 3179.) 8 

[Where different bookſellers procure copies of a ſpurious edition 
for ſale, the proprietor of the copyright mult file ſeparate bills againl: 
each. Dilly v. Doig, 2 Veſ. jun. 486. ä 

[There muſt be ſeparate bills on diſtinct invaſions of a patent; 


otherwiſe, of a right of fiſhery, or the cuſtom of a mill. Hid. 487. 


[In a ſuit againſt aſſignees, the bankrupt may be examined 3s 3 
witneſs ; and therefore ought not to be joined as a party. Griffin v. 
Archer, 2 Anſtr. 478.] 

[Bill on 9 Ann. againſt the winner of more than 10. at play muſt 
ſtate the plaintiff to be the loſer, or that three months have elapſed 
ſince the offence. Hudſen v. Davis, 2 Anſtr. 504.] 
[The plaintiff's equity muit appear in the ſtating part of the bill, 

. Flint v. Field, 2 Auſtr. 543. | 


[One of two joint executors, and reſiduary legatees, aſſigned th 
| ; | W g 
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jntereſt, and died. The aſſignee filed a bill to have half the reſidue 
transferred to him : the repreſentative of the aſſignor need not be a 
party, unleſs there appear any doubt of the validity of the aſſignment. 


Blake v. Jones, 3 Anſtr. 65 T.] | 


[On a deviſe to ſell, and the produce to be divided, all perſons in- 
tereſted in the fund mult be parties to a bill for a ſhare of ſuch pro- 


duce, altho' the land were ſold before the ſuit. Faithful v. Hunt, 


751. | N | | 
3 * 7 3 deviſees in truſt to ſell for ſpecific performance of an 


agreement to purchaſe, after the report in favour of the titles, objec- 


tion that the perſons entitled to the purchaſe money, ſubject to debts, 
legacies, and other charges, were not parties to the ſuit, comes too 


late. Wakeman v. the Ducheſs of Rutland, 3 Veſ. jun. 23 3.] 

[An inſolvent debtor is not a neceſſary party to a bill by a purchaſer 
of his intereſt in ſtock againſt his aſſignee. Collet v. Wollaſton, at the 
Rolls, 3 Bro. Ch. Ca. 228.] | 0 

[Bill as to a moiety of a reſidue ; the other moiety was given to 
A, (one of the defendants) for life; and on her deceaſe, to ſuch per- 
ſons as ſhe ſhould appoint ; and in default of appointment, to certain 
other perſons. Thoſe other perſons mult be partics. Sherit v. Birch, 
at the Rolls, 3 Bro. Ch. Ca. 229.] | | 
hill by ſome of the reſiduary deviſees on behalf of themſelves and 
the other deviſees: held that all the deviſees muſt be parties. Par- 
ſau v. Neville, 3 Bro. Ch, Ca. 365. ] | 

[Creditors of A. cannot maintain a bill againſt the repreſentatives 
of B., to a part of the reſidue of whoſe eſtate A. is entitled. Elmſlie 
v. M*Aulay, 3 Bro. Ch. Ca. 624.] | 


[Bill foran account, where a legacy was left to a charity, without mak- 


ing the attorney-general a party. Chitty v. Parker, 4 Bro. Ch. Ca. 38. 
Counſel ſhall take care that the bill be brief and ſuccinR, reciting 
only the material part of writings, without tranſcribing them in Bec 
werba, or uſing unneceſſary traverſes, prolix impertinence, or multi- 
plicity of words. Ord. per Cla. Rules and Orders of Chancery, 93. 
The ſuggeſtion, that the plaintiff has no remedy at law, is uſually 
inſerted, but not neceſſary. | 1 
(If a bill is brought for an account of fees, Sc. and to eſtabliſh 


a right, it is not enough to ſay the right veſted in plaintiff; he muſt. 


thew hw. Lord Digby v. Meech, P. 1725, Bunb. 195.] | 
If a bill be in the disjunctive; as, that A. was ſeiſed for life, cr in 
tail, Sc, 3 the defendant may take it either way, and a bar to the ei- 
tate-tail is good. 1 Ver. 219. | > | 
If the bill contains matter criminal or ſcandalous, it, ſhall be ex- 
punged upon a reference to a maſter, and the counſe! ſhall pay coſts 


to che party grieved, before he ſhall be heard in court, Ord. per Cla. 


Rules and Orders of Chancery, 93, 4. Vide Pratt. Reg. in Chan. 2 5. 
But if the maſter report the bill not ſcandalous, he who procured 
the reference ſhall pay coſts. Ord. per Cla. Rules and Orders in 
Ubancery, 94. Vide Pra. Reg. in Chan. 25, | 
[Lf a bill is ſcandalous, it is alſo impertinent; but it may be imper- 


tinent without being ſcandalous: and nothing relevant is either; 


otherwiſe, charges of fraud would be ſcandalous. Fenhoulet v. Paſſa- 
vant, 1. 1750, 2 Veſey, 24.0 . : 

(Nouc ſhay be made a defendant merely to pray coſts againſt him; 
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as, if A. purchaſes a ſailor's prize money, and aſſigns do B., and the 
| fale is ſet aſide for fraud, A. cannot be made a party. Taylor v. 
Ra „F. 17151, 2 Veſey, 28 1.] «» | OT 
5 raying general reſief is ſufficient. Cook v. Martyn, P. 1737, 
2 Altkyns, 2. | 

— wk ntl relief is prayed in one part of the bill, and parti. 
cular relief in another, it muſt ſtand over to be amended, paying coſis 
of the day. Semb. if the particular relief is improper. id.) 

[If a bill prays general relief, you may at the bar pray particular 
relief, agreeable to the caſe made in the bill, but not entirely different 
from ſuch caſe ; as, if the bill is brought for a rent-charge iſſuing out 
of land, you cannot drop that, and inſiſt on the land itſelf, Grime 
v. French, H. 1740, 2 Atkyns, 141.] 

[If a bill prays relief generally, the court may thereupon make 2 11 
decree for relief in a particular manner; as, if the bill be for a 
marriage portion, and general relief prayed; if it appears that a fine / 
was intended for the ſecurity of the portion, the .court, without its 
being prayed, may decree that a fine ſhall be levied. R. 2 Mad. gi.) F 

[The bill praying an inquiry into the title, and a ſpecific perform- 
ance on the defendant's motion after anſwer, an inquiry was di- 
reed as to the title at what time the abſtrat was delivered, and 

whether it was ſufficient; but the court would not decide upon any 
matter of relief. Moſs v. Matthews, 3 Veſ. jun. 279.] 
[The court ordered a bill of forecloſure to ſtand over to make a 
judgment creditor, the only incumbrancer not before the court, a 
party; but would not adopt as a general rule the uſual practice to 
make all incumbrancers parties. Biſhop of Wincheſter v. Beaver, at 
the Rolls, 3 Veſ. jun. 314. 

[It is not irregular for a bill to have two different aſpects, that if 
one fails, the other may anſwer the purpoſe for which it is brought. 
Bennet v. Vade, T. 1742, 2 Atkyns, 324-] 

[Relief prayed by the bill, but given up at the hearing, muſt be 
expreſsly waived on the record. 1 ef. jun. 197.] + | | 

Two bills may be filed upon one ſubpœna againſt the ſame defend- | 
ant. Vide Pract. Reg. in Chan. 26. | | 

But if the two bills are for the ſame cauſe, and ſo reported upon 
a reference, one of them ſhall be diſmiſſed with coſts. id. 

„If a bill is brought by fome creditors in behalf of themſelves and 
biber, and another bill by other creditors for the ſame purpoſes, the 
court will ſuffer both to proceed. In the matter of Price, M. 1747, | | 
3 Athyns, 602.] | | | | 
| | 
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[A man may bring bill in the name of his aſſignor, and another in 
his own name, and the court will not ſtop proceedings in either. 
Gage v. Ld. Stafford, T. 1750, 1 Veſey, 544] . 

[But that bill in which he does not prevail will ultimately be diſ- 
miſſed with coſts; and that is the proper remedy. 4Jb:d. 546. 
After anſwer, the plaintiff may diſmiſs his own bill with 20 5. colts. 
Dub. 1 Ver. 116. | 
[After anſwer, plaintiff may always amend on payment of 20. 
colts ; tho' Hardwicke C. ſaid he would conſider ſome way how to 
1 make defendant a more adequate compenſation after a long anſwer. | | 
14 Deeggs v. Colebrooke, H. 1738, 1 Atkyns, 396.) | 0 | 
| [After plea-ſet down, order of courſe obtained by plaintiff to 2 | 


i | 13 


the bill, and ſerved on the defendant : plaintiff not appearing when 
the plea came on to be argued, it was allowed of courſe with coſts. 
Jennings v. Pearce, 1 Veſ. jun. 447.22] 


[Motion of courſe after plea or demurrer, to amend the bill on pay- 


ment of 209. coſts, mult ſtate that the plea or demutrer is not ſet 

down. Jbid. 448. i | aps 7 

12 Aſter publication plaintiff cannot amend, without withdrawing his 

replication. Anon. H. 1738, 1 Fe | 
[Bill amended after anſwer, coſts of the amendment being paid, it 

is conlidered as an original bill, and the plaintiff is not bound by 


offers in the former bill, nor defendant by ſubmiſſions in his anſwer. 


1 Veſ. jun. 210) _ | 


[New plaintiff by ſupplemental bill may impeach a decree on re- 


bearing by petition of the former parties. Hill v. Chapman, 1 Veſ. 
un. 405. ] 2 
: I ws ſubſequent to the original bill cannot come by way of 
amendnient, but by way of ſupplemental bill. Brown v. Hidgen, 
H. 1736, 1 Athyns, 291.] : „„ 
[[f bill is brought charging forgery in a leaſe, and mentioning by 
way of inducement fraud in truſtees who are not made parties, and 
relief prayed againſt the forgery only; and there has been a decretal 
order, and a trial of the forgery ; the cauſe coming on upon the 


- equity reſerved ſhal! ſtand over; and plaintiff bring ſupplemental bill, 


charging the fra: d, and making the truſtees parties. Jones v. Jones, 
E; 1744, 3 Atkyns, wer 8 8 | 
[Bill for an account of profit made by breach of truſt, and for in- 
junction to prevent recovery at law of another ſum under the ſame 
circumſtances; on the anſwer coming in, the injunction was dif- 
ſolved, and the money paid under the judgment; held by the maſter 
of the rolls not to be neceſſary to charge that fact by ſupplemental 
bill. Maſſey v. Davies, 2 Veſ. jun. 317.] | 


(A witneſs to a will muſt not be made a party to a bill for diſco- 


very; but if the will be imprached, as obtained by fraud, the wit- 
neſſes are proper parties: 2 ef. jun. 643.] „ 

(Bill will lie for diſcovery of fraud in a policy of inſurance, on 
which an action at law has been commenced; and that the policy 
may be declared void, and be delivered up to be cancelled, Semb. 
French v. Connelly, 2 Anſtr. 45 . | „ 

[A ſupplemental bill, properly ſo called, is a bill brought for new 
matter ſince the original filed, and before the hearing; and the de- 
tendants in the original muſt be parties to the ſupplemental; but if 
the objection for want of parties is not made at the hearing, it can- 
not be made when the cauſe comes on again. Jones v. Jones, B. 
1745, 3 Athyus, 219.]J 5 
After au account decreed, if duridg the account a party die, a 
bill to bring the deviſee of ſuch party, or other formal party (as @ 
truſtee) before the court, is not a ſupplemental bill, but a ſupple- 
mental bill in the nature of a bill of revivor ; and the defendants in 


the original bill need not be parties. Jbid.] 


But now, by the flat. 4 & 5 Ann. 16. the plaintiff ſhall pay full 
ce ſis to be taxed by a maſter, if he diſmiſs his own bill, or the de- 
ſendant diſmiſs it for want of proſecution. 

And aſtet a deeree the plaintiff cannot diſmiſs his bill. N. Ca. CB. 40. 
Vol. II. R ; | [A bill 
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A bill brought for diſcovery merely, and praying no relief, cau- 
not be diſmiſſed for want of proſecution; but defendant may have 
order for his colts. Moodcocle v. King, H. 1738, 1 Atkyns, 286.) 
lf defendant in equity becomes bankrupt, plaintiff cannot there. 
fore diſmiſs his bill without paying coſts ; for bankruptcy is no abate. 
ment. Rutherford v. Miller, 2 Aue. 458.7 | | 

[Bankruptcy of the plaintiff does not abate a ſuit in equity; and 
the bill may therefore be diſmiſſed with coſts for want of profecution. 
Davidſon v. Butler, 2 Anflr. 460. in not. R. contra by Lord Thurkx 
C. in Sellas v. Dawſon, 8th Dec. 1790, ibid. 458. in not.] 

[Plaintiff cannot on motion diſmiſs his bill without coſts, on the 
ground that the court would have decreed according to the prayer of 
it, unleſs it be conſented to on the other ſide. Amon. 1 ef. jun. 140. 
* [Choſes in action, viz. ſtock, debts, &c. are not liable to creditors, 
and cannot be touched in equity. Dundas v. Dutens, 1 Veſ. jun. 196. 

If defence to a bill for ſpecific performance of an agreement for a 
purchaſe depends merely on the vendor's want of title, defendant | 
ought to reſt on his anſwer, and not file a croſs-bill to have it deli- 
vered up, or to prevent an action; for plaintiff muſt fail at law. Hil- 
ton v. Barrow, 1 Ve. jun. 284.) | 

[Refduary legatee need not be party to a bill for a ſpeciſie legacy; 
but there muſt be a general account, if aſſets are not admitted. 
Wainwright v. Waterman, 1 Veſ. jun. 313. 

{Owner of one moiety of a cargo not a neceſſary party to a bill 
againſt a factor in reſpect to the other moiety, defendant having kept 
ſeparate accounts, and having admitted the produce of the laſt- men- 
tioned moiety to be in his poſſeſſion. Weymouth v. Boyer, 1 V. jun. 
416.] | | 
[To bill by aſſignee of a judgment, affignor is a neceſſary party. 
Cathcart v. Lewis, 1 Veſ. jun. 463. 3 Bro. Ch. Ca. 516. S. C.] | 

[Bill for diſcovery of money won at play, before plaintiff has aſſumed 
the character of a common informer by commencing an ation at 
law, will not lie. Mynd v. Francis, 1 Anſtr. 5.] | 


(F) Bill of Revivor. 


IF the plaintiff or defendant die, his heir or executor, Ec. ſhall hare 
1 a bill of revivor againſt the defendant, his heir, or executor, who 
has his intereſt, Vide Prad. Reg. in Chan. 44. | : 

If huſband and wife are defendants, and the huſband die, the 
plaintiff ſhall have a bill of revivor. Vide Pract. Reg. in Chan. 4% 

If a woman be plaintiff, and, after aw anſwer to her bill, ſhe mar- 
ries ; the huſband and wife ought to have a bill of revivor. Vide 
Pra. Rep. in Chan. 47. | . 

If two executors are plaintiffs, and one dies, there ſhall be a bill of 
revivor. Vide Ca. Ch. 77. | | . 
Or, if one of them marries, where her authority ceaſed by the will 
upon the marriage, if that does not appear by the bill. Lid. 

If part of the decretal order is omitted in the decree ſigned and 
inrolled, the plaintiff may revive the ſuit by bill of revivor. R. en 
Demurrer, Ca. Ch. 37. > 1 

So, a defendant may have a bill of revivor as well as a plaintif. 
Ar. Ca. 2. i 

[A de- 
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LA defendant cannot revive, except only when there is a decree to 
account. Anon. H. 1748, 3 Athyns, 691.] 4 OT 

But if the bill be by huſband and wife, and after anſwer he dies, 

the wife ſhall revive, or not, at her election. Vide Pract. Reg. in 

411 bil is brought by huſband and wife for a demand in her right, 

and he dies, the cauſe does not abate. Anon. H. 1750, 3 Athyns, 


n be a bill of interpleader, and, after a trial directed be- 
tween the def-ndants, the plaintiff dies, a bill of revivor is not ne- 
ceſſary; for the bill is at an end as to the plaintiff, and the defend- 
ants may proceed; for each of them is in the nature of a plaintiff, 
i Ver. 351 | Bee 

If . be a bill againſt truſtees and a ceffuy gue truſt in fee, to 
have a conveyance to the plaintiff for life, and afterwards to his ifſue 
in tail, and the cgſtuy que * dies after a decree for the conveyance, 
the truſtees may convey without a bill of revivor; for the death of 
one plaintiff or deſendant abates the ſuit only as to himſelf, and a re- 
vivor is not neceſſary, where nothing is to be done by the repreſent- 
atives of him who is dead. Abr. Ca. 2. 

[Tho' by Vat. 8 W. 3. a ſuit ſhall not abate by the death of one de- 
fendant, yet it muſt be taken with this reſtriction, that the ſubject- 
matter of the bill is not hurt by ſuch defendant's death. Brown v. 
Hidgen, H. 1736, 1 Atkyns, 291.] 

So, if a bill be againſt a feme-ſole, who, after anſwer, marries, 
there is no nced of a bill of revivor ; for the huſband ſhall be con- 
cluded by her anſwer. Vide Pract. Reg. in Chan. 46, 7. 

So, if there be a bill by a feme-/o/e, and before anſwer ſhe marries, 
it is not neceſſary. Vide Pract. Reg. in Chan. 48. 

if joint-tenants, joint-obligces, obligors, or executors ſue, and 
one of them dies after anſwer, there is no need of a bill of revivor 
for the ſurvivor z becauſe the intereſt ſurvives. Vide Pra@. Reg. in 
Chan. 47. | h | 

Ulf two plaintiffs, and one dies after bill filed and /uZpena ſerved 
but not returned, and the other without reviving takes out attach- 
ment, and defendant (it being in vacation) anſwers ; the anſwer ſhall 
not be taken off the file, nor a bill of revivor brought; for if che ſuit 
is abated, defendant wili have the benefit of it at the hearing. Laſcs 
v. A, H. 1723, Bunb. 134. 

So, if an adminiſtrator, as guardian to an infant executor, ſues, 
and pendente lite the infant comes of full age, it is not neceſſary. Vide 
Pracf. Reg. in Chan. 48. | 

An allignce or a purchaſer ſhall not have a bill of revivor for want 
of privity. Semb. 1 Ver. 283. 427. Abr. Ca. 3. „„ 

No one ſhall be made party to a bill of revivor who is not in pri- 
vity. Ca. Ch. 15 1. Vide in marg. | | 

A deviſee ſhall not have a bill of revivor; for he does not repreſent 
the teſtator, but is in nature of a purchaſer.. Ca. Gh. 1744. 
2 the plaintiff dies after a decree, before coſts taxed, no bill of re- 
wor lies for the coſts. R. upon a Plea, 2 Ca. Ch. 7. | 

{Butif coſts have been taxed and ordered to be paid into the bank, 
is circumſtance takes the caſe out of the general rule, and a bill of 


terivor will lie, 1 Brown. Ch. Rep. 438.] | 
, | 2 (A dill 
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A bill of reviror may be brought for duty and coſts not taxes; 
defendant's lifetime, but rot for 2 es | Dodfon v. Ole & 
1723, Bunb. 160. | 
But notice to one in the remainder, of a bill of revivor, was pro- 
per, tho' it was not neceſſary to make him a party, not being in pri- 
vity. Ca. Ch, 151. Vide in marg. | | ; 
A creditor, allowed by order to prove his debt, may revive, tho 
he was not a plaintiff originally, Abr. Ca. 3. | 
If defendant by anſwer only (not by plea or demurrer) infiſts plain. 
fiff is not entitled to revive, yet the court on motion will order the 
proceedings to ſtand revived ; but if plaintiff does not ſhew he has 2 
good title to revive, he will take nothing by, his ſuit at the hearing. 
Harris v. Pollard, H. 1734, 3 P. V. 348.] | 
A bill of reviyor purſues the firſt bill ; for if there be a variance, it 
will be diſmiſſed. Vide Pract. Reg. in Chan. 45. 


He who revives, after revivor, ſtands in the ſame condition as his 
predece ſſor. 


If a bill of revivor revives more than it ought, it will be bad. R. 


upon Demurrer, Ca. Ch. 77. = | 
If it revive the whois decfee, which was to pay money and to con- 
Jef Ana, it may ſtand as to the perſonalty, if the executor only re- 


vives, and not as to the realty ; tho' the demurrer be general to the 


whole. Abr. Ca. 4. | 

But any plaintiff may be omitted in a bill of revivor, who was 
plaintiff to the formet bill. D. 2 Ca. Ch. 80. 5 

And if the bill of revivor alleges a releaſe, by the plaintiff omit- 
ted, to the other plaintiffs, and prays an anſwer, it is no material 
variance. R. 2 Ca. Ch. 80. = 
So, a defendant, who had not put in his anſwer, may be omitted. 
1 Ver. 308. | | | 

So, if one plaintiff re fufes to join in revivor, the other ſhall revive 
againſt him and the other defendants. Abr. Ca. 2. 

If huſband and wife are defendants, and after anſwer the huſband 
dies, ſhe ſhall anſwer de novo to the bill of revivor, or her firſt an- 
ſwer ſhall ſtand, at her election. Vide Pract. Reg. in Chan. 46. 

If an anſwer to a bill of revivor, of part of an order omitted in the 
inrolment of the decree, draws into re- examination matters formet|y 
ſettled, an order ſhall be made, that ſuch matters be not re- examined. 
Ca. Ch. 56. 3 | 

A bill of revivor is not allowed after thirty years. 2 Ca. Cb. 216. 


And a plaintiff, upon an abatement of the ſuit, may have a bill oi 


revivor, or an original bill, at his election. 1 Ver. 463. N 
I a defendant, ſerved with proceſs upon a hill of revivor in the 
Exchequer, does not anſwer, nor pray a commiſſion within eight days, 
the proceedings ſhall be revived upon motion. Rules and Orders in 
the Exchequer, 17. Rule 43. 5 > 

lf s ſſignees of a bankrupt bring a bill, and obtain a decree ni 
againſt defendants who make default, and then new aſſignees are 
choſen, who bring ſupplemental bill in the nature of a bill of revive! 
they ſhall ſtand in the place of the former, and may ſerve defaulters 
with /ubp&na to ſhew cauſe. Brown v. Martin, P. 1745, 3 Athynt, 
2178. | 


[It a decree is ſigned and inrolled, upon a ſubpoena ſcire * 


2 


2 2 
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may be revived without appearance. Semb. Wharam v. Broughton, 
M. 1748, 1 Veſey, 180. ] * | 

(If a ſuit has abated, the court by conſent of parties may order 


money to be paid out of court without revivor, or may declare that 
a — is entitled to ſo much. Beard v. Earl Pouuis, EAR 751, 2 Pe 


{3 399- | 
(G) Bill of Review. 


AFTER the diſmiſſion of a bill, upon a full hearing, and this diſ- 
miſſion ſigned and inrolled, the cauſe ſhall not be retained, but 
by bill of review for ſpecial cauſe. Vide Pra. Reg. in Chan. 51. 
Vide Re-hearing, peſt. (V 5.) | 

Nor, ſhall the decree be reverſed or altered, but upon a bill of re- 
view, unleſs it be for a miſcaſting. Vide Pract. Reg, in Chan. 51. 

[If the decree is inrolled, there cannot he a re-hearing, nor relief 
on an original biil ; and the only remedy is by bill of review, which 
muſt be either for error on the face of the decree, or for new mat- 
ter diſcovered ſince. Taylar v. Sharp, T. 1735, 3 P. V. 371.3 
which was in being at the time of the deeree, but not known to the 
party till afterwards. 2 Athyns, 178.] | | | 

[If the decree is not ſigned and inrolled, a bill in the nature of a 
bull of reyiew may be brought, it being fruitleſs to make a man ſign 
and inrol a decree againſt himſelf, to entitle him to bring a bill of re- 
view. Standiſh v. Radley, P. 1741, 2 Atkyns, 177, Leqellin v. 
Mackworth, T. 1740, 2 Atkynt, 40.] | ; 

here muſt be probable cauſe made, that the new matter will 
be relevant; as, if after a decree in favour of parties claiming under 
a ſettlement, deeds are diſcoyered which make it poſſible that the 
maker of it had not power to make it. E. Portſmouth v. E. Effing+ 
ham, P. 1750, 1 Veſey, 430, Bennet v. Lee, H. 1742, 2 Athyns, ' 
529. | | | 

It ſupplemental bill is brought for new matter diſcovered ; if there 


is none, defendant muſt avail himſelf of it by plea or demurrer, but 


cannot at hearing, Lerwellin v. Mackworth, T. 1740, 2 Athyns, 40.] 
(On a ſupplemental bill in nature of a bill of review, there mu 
= 3 to re-hear or appeal. Moore v. Moore, T. 175 55 2 Ve- ; 
/*J, 590. | | os 
But for cauſe apparent in the decree it may be reviewed; ag, if 
land in capite be all deviſed for payment of debts, and ſo decreed, 

where by ſtatute it is void ſor a third part, R. 1 Rol. 382, J. 10. 
So, if the decree be founded upon a miſtake of the law ; for a re- 
View is in nature of a writ of error. R. 1 Rel. 382. J. 10. 
Or, upon a miſtake in conſcience, upon the proof before the chan- 
ceilor ; and that is the uſual courſe. 1 Rol. 282. J. 35. 
Or, for defect in the words of the decree. 2 Ca. Ch. 162. 
Or, for want of juriſdiction in the court. 1 Ver. 292. 
And there may be a review of a decree for the plaiutiſf for leſs than 
by due, as well as upon a diſmiſſion, or a decree againſt him, Ca. 
83. | 3 
8 review ſhall be allowed, but far error apparent in the decree, 
« Uh. 54. | 
Or, upon affidavit of new matter ariling ſince the decree 1 2 ö 
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for neglecting to have evidence, which was known to the party, at 
the time of the decree, is not cauſe for a review. Ca. Ch. 43. 1 Per. 
166. Eg. Ca. 184. POR 

[But the conſtruction ef the rule has not been ſo ſtrict, as that the 
new proof muſt not come to the party's knowledge till after the cauſe 
has been heard; it is ſufficient if it did not come to his knowledge 
till after publication, or when by the rules of the court he could not 
make uſe of it. 3 Atkyns, 35.1 | hy 
Nor, the confeſſion of the party ſince the decree. Ca. Ch. 43. 

Nor, the miſreciting of a fact or proof by the decree ; for that is 
a record; and if the decree be purſuant to the fact there recited, a 
review ſhall not be allowed. R. Ca. Ch. 54. : 

Nor, till a recognizance given to the maſter for payment of the 
coſts and damages. Vide Pra. Reg. in Chan. 51. 

[No ſupplemental or new bill in nature of a bill of review, ground. 
ed on new matter ſince the decree, ſhall be exhibited without leave of 
the court, and depoſiting 501. to anſwer colts and damages, General 
Order, 17 OA. 1741, 2 Atkyns, 139. ] | | 

Nor, in the Zxcheguer till coſts paid, and a recognizance to per- 
form the former decree, and to pay the further coſts ; otherwiſe, 
there need be no anſwer to it. Rules and Orders in Exchequer, Iz. 
Rule 33. | | 

Nor, in Chancery till he has obeyed the firſt decree ; as, if he hare 
paid the money, dclivgred writings, or the poſſeſſion of land decreed; 
yet the court has diſpenſed with this rule upon good fecurity given 
for the payment of the money, c. 14 Car. 2. Ca. Ch. 42. I Ver. 
117. 8 

But if the decree be ſor the extinguiſhment of a right, conveyance 
of land, releaſe of a debt, cancelling of writings, c. performance 
may be deferred, by order of court, till the hearing of the cauſe upon 
the bill of review. Vide Pra#. Ree. in Chan. 52. 

So, upon an affidavit, that the plaintiff is not able to pay, and the 
defendant has land in execution for colts. 1 Ver. 264. 

No time is limited for a review, but after long acquieſcence the 
error ought to be apparent. 1 Ver. 287. 293. | | 

[The court is very tender of permitting a bill of review after a 
long time, and will not do it unleſs the petitioners bring themſelves 
very clearly within Lord Bacon's rules. Norris v. Leneve, H. 1743, 
3 Athyns, 26.] | | 

[The court will not grant a bill of review, when an account was 
directed and taken on a forecloſure bill, and the report confirmed 
ſome years before; and it appears that the defendant's agent, attor- 
ney, and ſolicitor, attended the -maſter for him. Gould v. Tancred, 
H. 1742, 2 Atkyns, 533. | 

Upon a review, no witneſs ſhall be examined to a matter, upon 
which an examination might have been upon the firſt bill. Vide 

Praf. Reg. in Chan. 53. Vide ſupra. © 

[On arguing a demurrer to a bill of review, nothing can be read 
but what appears on the face of the decree; but aſter demurrer over- 
ruled, plaintiff may read bill, anſwer, or any evidence, as at a fe- 
hearing. Catterall v. Purchaſe, T. 1738, 1 Atkyns, 290.] 

[Papers in the hands of one of the parties before, but not diſcos 
vered till after the decree, may be read on a bill of review. Standiſb 
v. Radley, P. 1741, 2 dtkyns, 177. 9 


ewinenny :. : of 


If a party in the firſt cauſe has examined to eſtabliſh a particular 
int, the court will not ſuffer him to bring a new bill, to contradict | 
what he attempted to prove in the firſt ; as, firſt, to prove a man ſane, 

and then to prove him inſane. Bennet v. Lee, H. 1742, 2 Athyns, 


the defendant before the decree. R. Ca. Ch. 122. 

Or, that a fact is falſe; for there can be no new examination after 
publication. R. 1 Rol. 382. J. 30. Ch. R. 337. : 
Or, that there was a verdict, and a ſentence in the eccleſiaſtical 
court afterwards to the contrary. 1 Ch. R. 25. 

No review ſhall be allowed for him who. is not privy to the firſt 


Ch. 123. | | | | 
But 2 four defend for all the inhabitants of ſuch a place, an- 


{hall have a review. Ca. Ch. 272. 

Nor, ſhall a review be allowed againſt him, who is no party, or 
"ivy, 

| Nor, for him, who has releaſed his equity, before the decree. 
Semb. Ca. Ch. 107. Fs; Th 
No review ſhall be admitted after a bill of review; for that would 
be infinite, 7 Co. 45. 6. 2 Cro. 186. [7 Co. and 2 Cro. are upon bills 
of reriror.] R. 2. Ca. Ch. 133. 1 Ver. 135. 441. 


Ch. 123. KEE. | 
Or, there be an apparent error. 1 Ver. 417. Vide 2 Ca. Ch. 
133. | EE, | | | 

But a hill of review may be by one defendant only, who is pars gra- 
da. RN. Hard. 50. . | b | 

do, where the plaintiff has no eſtate or title, but in equity. 
Hard. 50. | 1 


the new as well as the old truſtees may be parties to a review. Hard. 
log. | | | . 1 oh 

Tho' a bill of review cannot, in general, be brought to re- 
verſe a decree after twenty years, that bar does not apply to perſons 


The teſtator being married, and in ill health, deviſed the eſtates in 
queſtion, after failure of iſſue male of his own body, (and iſſue male 
would have taken under his marriage ſettlement,) to the defendant 
(who was his heir at law) ſor life, with remainders over; Lord 
Northington declared, that the deviſe, being after a general failure of 
iſſue male, was too remote and void, and that the defendant took as 
leir at law: that declaration reverſed upon a bill of review. Lytton 
v. Lytton, 4 Bro. C. C. 441. | TIES 
[Commiſſion of review granted on a ſentence of the court of de- 
legates, affirming a ſentence of the prerogative court, eſtabliſhing a 
will. Matthews v. Warner, 4 Vef. jun. 186.] BE, 


As to a certiorari bill, vide poſt (2O1n.) 
As to a bill of jnterpleader, vide poſt. (3 T). 


SY | R 4 


decree; not for a deviſee of the plaintiff in the firſt bill. Ca. 


other inhabitant, not party or privy to any of the four defendants, 


— 


| ns not cauſe for a review, that the ſuit was abated by the death of 


Tho' the firſt bill was diſmiſſed, without anſwer, &c. X. 2 Gan: 


So, if truſtees have obtained decrees, and aſterwards are changed, | 


having contingent intereſts, and then not exiſting or under diſabilities : | 
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(H) Demurrer. 
(H 1.) When it lies, and when not. 


FF a bill be filed, and the defendant appears, he may demur, plead, er 
anſwer, or otherwiſe all proceſs ſhall ifſue againſt him, as if he 
had not appeared. | | 
[If defendant has demurred to a bill, and his demurrer has been 
over-ruled, he cannot demur again to the ſame bill; but if the bill 
has been amended, he may then demur again. 2 Brown. Ch. Rep. 66.) 
[The defendant may demur if the bill is for a matter or ſum below 
the dignity of the court, and it will be diſmiſſed, or upon mo- 
tion: but if there is fraud, or complicated matter, it will be retained, 
however ſmall, Per Price, B. M. 1717, Bunb. 17.] 


[IF bill is brought for relief againſt ſeveral contracts for ſhares of 


the ſame ſtock bought of the defendant ſeverally, and charges that 
they had formed themſelves into a ſociety to carry on the fraud, yet 
demurrer lies. N. B. Defendants muſt deny combination. Bull v. 
Allen, in Sc. H. 1720, Bunb. 69.] 

Tho' defendant does not demur to a bill, as being too trifling for 
the court to entertain, yet he may take advantage of it at the hear. 
ing. Brace v. Taylor, H. 1741, 2 Athyns, 253. 


For a bill may be ſo drawn as to prevent a demurrer for this cauſc.] 
A defendant may demur, if the bill be for relief in a matter not 


proper for the court; as, if a bill of revivor revive an order made by 
the conſent of the plaintiff, now married, and not a party; ſor her 
conſent is determined. R. Ca. Ch. 77. 3 

[A demurrer will be allowed to a bill for a conveyance of a more 
legal eſtate; as, where V. T. deviſed to his wife for life, remainder to 
truſtees to preſerve contingent remainders; remainder to his daughter 
for life; remainder to truitees as before; remainder to the heirs of 
her body; remainder over in a ſubſequent clauſe ; he declared his in- 
tention that his daughter ſhould have only a life-eſtate. A bill being 
filed by the remainder-man in fee to have a conveyance in which the 
daughter ſhould take only an eſtate for life, the defendants demurred, 
and the demurrer was allowed, on the ground that theſe were only 
legal eſtates. 1 Brown. Ch. Rep. 313.] 

CIf plaintiff prays injunction to a mandamus from B. R., or to an 
indictment, information, or prohibition, defendant may demur. Id. 
Montague v. Dudman, T. 1751, 2 Veſey, 396.) | 

cif din is brought to eſtabliſh plaintiff's right of common, and fet 
aſide former decrees, demurrer lies to the whole bill, for plaintiff 
ought to have brought bill of review. Lady Granville v. Ramſden, 
in Sc. H. 1719, Bunb. 56.) | 


+ 


[Tho' defendant has anſwered original bill, he may demur to the 


amended part. Lowther v. Whorwood, M. 1722, Bunb. 120.) 
 fDefendant may demur, if there are not ſufficient parties; 35, ! 
a jointreſs brings bill againſt heir at law to have a covenant of her 
huſband (to leave a jointure- he uſe in repair) performed, and ſatiſ- 
faction for the want of it, the heir may demur, for that the executor 
ought to be a party; for tho' at law the creditor may ſue the heit 
only, where he is bound, yet as the perſonal ęſtate is the natural ＋ 
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debts, and the executor may ſhew he has performed the covenant 
2 be a party in equity. Knight v. Knigh', M. 1734, 3 P. 72 | 


ir the defendant do not demur for want of parties, he may take en- 
ceptions for it, at the hearing. J 1 : | | | 

[Yet if adminiſtrator with the will annexed is a defendant, another 
defendant ſhall not demur, becauſe it does not appear that the exe- 
cutor did not 1:ave an executor ; for the court will preſume the admi- 
niſtration to be right. Tourton v. Flower, T. 1735, 3 P. V. 3ög.] 

[But if plaintiff has taken out adminiſtration in a proper court in 
a foreign country, our courts can take no notice of it ; and if he has 
not alſo taken it out here, defendant may demur. Hid.] | 

[If an eſtate is charged with 10/ per ann, wages to the knight of. a 
ſhire, and a right given to a corporation, conſiſting only of the two 
knights and the ſheriff, to enter and diſtrain, and one knight and the 
ſheriff refuſ- to join in recovering it, and the other brings bill for 
it, defendant may demur. Shepherd v. Corton, T. 1747, 1 Veſey, 

8. | 
Af a crew of 80 appoint two of their number agents for prizes, and 
afterwards 64 of them agree the two agents ſhall have certain ſhares, 
and bill is brought in behalf of the agents and the 64, demurrer 
lies, for the whole 80 ſhould be parties. Leigh v. Thomas, T. 1751, 
2 Veſey, 312.) | | 
[To a bill brought for injunction to ſtay proceedings in eccleſiaſti- 
cal court for a church-rate, to which a cuſtom was pleaded, and plea 
admitted, and for diſcovery of the value of eſtates, defendant may 
demur, for they are cognizable there. Dun v. Coates, M. 1738, 
1 Atkyns, 288.] 5 | 

[If the lord of one manor brings a bill againſt the lord of another 
manor, to eſtabliſh a right and be quieted in the poſſeſſion of a fiſhery, 
defendant may demur, for the right ſhould be firſt tried at law, 
Ld. Tenham v. Herbert, 1742, 2 Atkyns, 483.) 5 

[If the executor of an attorney brings bill for money due for bu- 
ſineſs done, defendant may demur, for that the remedy is at law 
under 2 C. 2. c. 23. Parry v. Owen, T. 1751, 3 Athyns, 740.) 

[If there is a decree to account, an eſtate to be ſold, and the mo- 
ney paid to incumbrancers according to priority, and afterwards 


| amp diſcovers and buys in incumbrances prior to defendant, and 


rings bill to tack his mortgage to theſe, defendant may demur. 
Wertley v. Birkhead, T. 1754, 3 Athyns, 809. ] 

(If the lord of a market brings bill ſor toll of corn brought to 
market, and that defendant combines to ſell by ſample at his houſe, 
and thereby prevents corn being brought to market, which is fore- 
ſtalling, and prays diſcovery ; theſe are law queſtions, and defendant 
may demur, Hawley v. Taylor, M. 1754, 3 Athyns, 815.) 

(If a ſupplemental bill is brought againſt a p37 no party ta 
the origigal bill, to anſwer the matters in the original bill, and no 
new matter is pretended to be ariſen ſince filing the original bill, 
cw may demur. Balduin v. Mackown, M. 1754, 3 Ain, 
(Lf a bill is brought for diſcoyery of aſſignment of a leaſe without 
rence, tho! it is not brought for the forfeiture, yet does not expreſsly 
wave the forfeiture, defendant may demur, Ld. Uxbridge v. Staue- 


0 M. 1147, 1 Peſey, $6.1 ' [Vefendany 
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[Defendant may demur to a bill brought by the Eꝗſt India Com- 
pany, to diſcover how he came by poſſeſſion of certain goods, and 
whether not by acts amounting to piracy or felony, E. I. Co. v. 
Campbell, T. 1749, 1 Veſey, 246. in Sc.] | | 

[But demurrer does not lie to a bill for diſcovery of a conſpiracy, 
in ſetting up a baſtard child; for it is not a ground for criminal pro- 
ſecution, Chetwynd v. Lindon, T. 1752, 2 Veſey, 450.] 


Nor can defendant to whom lands are deviſed, charged to be an 


alien, demur to the diſcovery ; for the diſability of an alien to hold 
Jands is not a penalty nor a forfeiture, but an incapacity ; nor to a 
diſcovery whether another defendant is an alien, if firſt defendant 
hath an intereſt (tho? uncertain) in the lands. Att. Gen. v. Dupleſi, 
H. 25 G. 2. Parker, 144.] | | 
thing demanded ; as, if the huſband ſue alone, for a thing to which 
he has no title without joining his wife. Ca. Ch. 41. 

If a baptiſt aſſigns an advowſon for a term, and, on conforming, 
brings bill for re-aſſignment, ſuggeſting it was in truſt for himſeif 
to avoid the penalties, the defendant may demur. Cottington v. Fit. 
cher, H. 1740, 2 Athyns, 155.] 


[To a bill brought by a proteſtant next of kin, for account of a 


rent-charge ſettled on a papiſt on marriage, defendant may demur, 
for the purchaſe or grant is void. Michauæ v. Grove, T. 1741, 2 4t- 
kyns, 210.] | 

[If a bill brought for real eſtate ſeeks diſcovery of proceedings in 
the court of delegates, defendant may demur, for they relate only to 
perſonal eſtate. Baker v. Pritchard, T. 1742, 2 Atkyns, 387. 

[If a bill is brought for an injunction, and to eſtabliſh a right 
which is for a monopoly, and doubtful, and where the proceedings 


would be long and expenſive, the court will allow a demurrer ; for 


that plaintiff ſhould have firlt eſlabliſhed his right at law. Whitchurch 
v. Hide, T. 1742, 2 Atkyns, 391.] 7 

If the bill demand an account of an eſtate from an executor, upon 
a Clauſe in the will of his teſtator, who deviſes a moiety of the 
eſtate,” which his wife and executor ſhall have at his death to the 
Plaintiff. Ch. R. 31. | Ry 

If the bill demand a diſcovery of a title againſt a deviſee, where 
the plaintiff does not ſhew a title in himſelf, R. Ch. R. 36. 

lf the lord of a manor brings bill for recovery of a fine, ſuggeſting 

that defendant was admitted by attorney, but denies it, and for ar- 
rears of quit-rents, the lands out of which they ifſue being unknown, 
and defendant demurs as to relief, the demurrer is good. North v. 
E. Strafford, M. 1732, 3_ P. V. 148.) | | 

[If the bill does not aver defendant to the aſſignee, but only that 
plaintiff is ſo informed, defendant may demur. Ld. Uxbridge v. 
Staveland, M. 1747, 1 Veſey, 56.] | | 

[If it is upon a collateral covenant, not running with the eſtate, 
and which therefore does not bind aſſignees, an aſſignee defendant 
may demur. id.] | | 
| o, if the plaintiff demand things of ſeveral natures againſt ſeveral 

defendants in the ſame bill, if the defendants deny the combination 
charged; otherwiſe not. 1 Ver. 416. 

And they ought to deny combination, without more; for more 
oyer· rules the demurrer. 1 Ver. 463. [Yet 


80, he may demur, if the plaintiff does not entitle himſelf to the 
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Yet where there has been oſſeſſion of a fiſh | no 8 
== claims the ſole right 4 bring a bill to wn Arn — 
ſion, tho” he has not eſtabliſhed his right at law; and it is we . — 
cauſe of demurrer, that defendants have diſtinct rights, for Ln 
iſſue to try the general right, they may take advanta 0 of th "5 
Mayor of York v. Pilkington, A. 1737, 1 Atkyns 282.] 8 - _ 
So, if the plaintiff ſues beſore cauſe. of ation as, if he ſues 
executor for a diſcovery of aſſets before a ſuit commenced a Ainſt - 
him; for perhaps he would pay, or confeſs aſſets. Semb. Hard. 11 | 
| {lr is good cauſe of demurrer, that it appears by .the bill th 2 | 
fendant has been in unint«:rupted poſſeſſion for by years, and 4p at] 
capacity pretended. Frazer v. Moore, in Sc. M. 171 Moat no in- 
[A truſtee may demur as well as the ceftuy que truft * h. 25 
que truſt 1s entitled to have the privilege maingained b th Kaos 
E. Suffolk v. Green, T. 1739, 1 Atkyns 450.) PO EEE 
[If diſcovery 1s ſought, whether abe ro bi ſub | 
ation of perjury, and whether the evidence of 4 mY 4 q gy 
a verdict, defendant may demur to both as one | e 'B 2 
Pritchard, T. 1742, 2 Atkyns, 387.) 5 AGES 
It a legacy is given to a woman ic 8 
ſent, if 1 over, ſhe may 6000s wer: Mo wage 
her marriage Charwncey v. Tahourden T. 1742, 2 22 —_— 
[If a portion is given over, on marriage 1 5 n 392-] 
ant may demur to diſcovery of the marriage on/ the? 4110 x 
the conſent is not prayed. Chancey v Fen / 4 P o' diſcovery of 
265.1 i J Vs wed, e F735 65K Veſcy, 
(But if a man by his will gives his wi | , 
abs bor 4: ys we = webs _— of his per- 
the ſurplus to his brother and his bei and he man l i 
rr for it; a demurrer to a bill for a —— decir oh 
and for an acc 1 | | 
* N 0 mt ſhall Le eee Lucas v. Evans, T. 1765 
On a guare impedit broug i b h: 
a Boney e e hos 3 on wn 2 ey a bill for | 
order to plead it to the action: the def bg anne 8 
the diſcovery would ſubject him to 4 — n en | emurred, iſt;-that 
terial. To the firſt objection it - wy = ; 3 boy it was imma. 
legal; to the ſecond, that the plaintiff tabs oh wet __ ae; 
_— its materiality muſt be debated in wi ta — wn ah 
er was over-ruled. 1 B ; | . emur- 
_— o ſuch a caſe ee 8 + 
ed.? tor tho' in this caſe both C. B. and B. der 
* * . B. and B. R. held the bond to be 
1 TT the judgment was reverſed on a writ of error in parliament. 
[Demurrer lie * 
perſon, or —— = eee — whether there is ſuch a 
"> 2 Atkyns, 304. F e 
a bill i : 
—_ a brought to diſcover whether defendant, after being in- 
, do one living, was not inſtituted s 
I demur. Boteler v. Allington, H. 1 6, . Fs ws ne bo 
Hut it is no cauſe for a demurre hg e 
the court. roll, (by which the def r, that the plaintiff ſuggeſts, that 
lyentred by the ſteward tho — — e ee 
found the entry to be true. rd —— * | 
| a 
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That the bill contains ſcandalous matter; for that ought to be re. 


ferred and expunged. Semb. 1 Ver. 1c7. 2 

[If an officer of a company is made defendant to a bill againſt the 
cc mpany for a diſcovery, tho' an officer is not intereſted, and his 
anſwer cannot be read againſt the company, and he may be examined a; 
a witneſs, and plaintiff can have no decree againſt him; yet as his an. 
iwer may tend to a diſcovery, as he may be proſecuted for perjury, 
and company cannot, aud as his anſwer may direct plaintiff to draw 
interrogatories, he ſhall not demur, but ſhall anſwer. Mech v. Meal, 
T. 1734, 3 P. V 311. Vide 1 Brown. Ch. Rep. 4069.) | 

If a bill is brought for the recovery of a curioſity found in plain. 
tiff's manor, and fold to defendant undefaced; defendant cannot de. 


mur, tho' plaintiff might have zrover for the value, or detinue for the 


thing itſelf, D. Somerſet v. Cookſ.n, M. 1735, 3 P. V. Zoo.] 


[It is not good cauſe of demurrer to a bill brought for an account 


of perſonal eſtate that there is a ſuit depending in the ſpiritual court 
ſor adminiſtration, for they have no way of ſecuring the effects in the 
mean time. Phipps v. Steward, H. 1737, 2 Atkyns, 285. J 

It is not a good cauſe of demurrer, to a bill for a commiſſion to exa- 
mine witnefles, and for a diſcovery of matters which the plaintiff may 
give in evidence in an action which he intends to bring, that the ac- 
tion is not yet commenced ; it is ſufficient if there appear on the bill 
ſufficient grounds for an action. 1 Brown. Ch. Rep. 469.) 

{Demurrer lies not to à bill for diſcovery of what goods defendant 
bought of plaintiſf's agent, and what remains unpaid, and for pay- 
ment of it. Lifſet v. Reave, T. 1742, 2 Athyns, 394-] 

The plaintiff cannot demur to an anſwer, tho' it draws a matter 
into examination, which was ſcttled before by a decree z but ought to 
move for an order to reſtrain ſuch examination, R. Ca. Ch. 56. 


So, the defendant cannot demur, if he is in contempt, or anſwers 


by commiſſion. 
[A defendant cannot demur and plead, or demur and anſwer to 


the ſame part of bill; for the plea or anſwer over-rules the demurrer. 


Jones v. F. Strafford, MH. 1730, 3 P. V. 7g.) 


[So, if to a bill for an account of rents and profits, to which diſco- 


very is incident, the demurrer, as to ſo much as ſeeks an account 
from a certain time, is that plaintiff has his remedy at law; and the 


plea as to ſo much as ſeeks an account before filing ſupplemental bill, 
3s the ſtatute of limitations; the demurrer and plea ſhall be both 
over-ruled, 'Dormer v. Forteſcue, H. 1741, 2 Atkyns, 282.] 

[If a demurrer is over-ruled, defendant may afterwards inſiſt on 
the ſame thing in his anſwer. Vid.) | 


[The court will not determine the conſtruction of a will on demut- | 


rer, if there is any doubt, but will over-rule it without prejudice to 
defendant's inſiſting on the ſame matters by anſwer; but if on the 
face of the bill plaintiff has no title, the. court will determine on de- 
murrer. Brentford v. Edwards, H. 1750, 2 Veſey, 243+] 
[aA demurrer bad in part is void for the whole. E. Suffelk v. Green, 
T, 1739, 1 Atkyns, 450.] | ; 
[So, if a truſtee in an uſurious bond defendant to a bill for diſco: 


very, and to perpetuate teſtimony, demurs to both, it is bad ; had it 


been only to the diſcovery, 4 Did. 0 
LA demurrer for want of juriſdiction is informal and improper, 
| 8 | defend 


. 
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&fendant ſh6uld plead to the jurifliction. Roterdeav v. Rour, M. 
1738, 1 Atkyns, 543 ] | | ; 

Length of time is not proper matter for a demurrer, but for 4 
lea. Gregor v. Meleſworth, M. 1740, 2 Veſey, 109.] ys 
[If defendaat anſwers to part of the diſcovery, he cannot demur to 


other part. Abraham v. Dodg fon, H. 1 740, 2 Athyns, 157.) 
But defendant may anſwer to the diſcovery, and demur to the re- 


lick, Did.) 


"But there cannot be a demurrer to the diſcovery without a de- 
murrer to the relief, for that would be not to demur to the thing re- 
quired, but to the means by which it is to be obtained. 2 Brown, 
Ch. Rep. 124+] 1 . * 2 

[Where a bill proper for diſcovery only, alſo prays relief, a general 
gemurrer will be allowed. Cont, 2 Brown. Ch. Rep. 281. Acc. id. 


10. ] 
Erbe court cannot let a demurrer ſtand for an anſwer. Auon. 


7. 1947 34thas, % „ "a 
[If the bill charges, that by producing a deed under which de- 
fendant claims, it will appear it was made by a tenant for life only, 
and defendant does not plead, he is a purchaſer, but demurs to the 
whole, it is not good. Szroud v. Deacon, T. 1747, 1 Veſey, 37.] 
[Defendant cannot demur to a bill for partition of tythes, for this 
court can divide them. Baxter v. Knollys, T. 1750, 1 Veſey, 494.] 
[No benefit of exception can be ſaved on a demurrer. Gregor v. 


| Melefworth, M. 1740, 2 Veſey, 109.] 


(lhe particulars which are demurred (or pleaded) to, muſt be 
diſtinguiſhed ; it is not enough to ſay, as to ſv much of the bill as is 


not after anſwered, &c. Chetwynd v. Lindon, T. 1752, 2 Veſey, 


45%] | 785 
(Bill fled 1793, by mortgagor or mortgagee for redemption, ſtating 
that in or about the year 1770, 4., the anceſtor of plaintiff, died, and 
that ſoon after plaintiff took poſſeſſion: demurrer, for that the bill 
{tated only, that in or about the year 1770, © which is upwards of 20 
years before the bill filed,” Sc. over-ruled, as being a ſpeaking de- 
murrer. Edſell v. Buchanan, 2 Veſ. jun. 83. 45 
Demurrer to a bill lies where taking its charges to be true it would 
be diſmiſſed at the hearing. Urterſon v. Mair, 2 Veſ jun. 97. 4 Bra. 
C. C. 270. S. C.) | R 
[Demurrer to bill of revivor, as being for coſts only; over-ruled, 
becauſe it did not appear on the bill that the decree had been exe- 
cuted., Morgan v. Scrdamore, 2 Veſ. jun. 313. 8 
[Demurrer to a bili, including joint and ſeparate demands, allowed. 
Harriſon v. Hegg, 2 V. ef. fun. 323. | Ea, 
[On bills by rectors and vicars, defendants may ſplit their titles in 
their defence, ibid. 328.; but people ſetting up different farm 
moduſes may not join. Semb. ibid.] | 
[No demurrer, becauſe feoffinent is ſtated without ſtating livery, or a 
bargain and Cale without ſtating inrolment; they will be intended 
pertect, Bid.) | 18 5 
(Bill for diſcovery and delivery of a ſettlement under which the 


Plaintiffs claimed, and other title -derds, and poſſeſſion of the eſtate ; 
wages gt to all the relief and to all the diſcovery, except of the ſet- 
ement, for want of equity. The anſwer admitted the ſettlement, 
| | and 
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and offered to produce it, and denied that defendant had any other 

deed relative to the plaintiff's title ; the title being legal, the court 

would only order the ſettlement to be produced at the trial ; but that 

being a ſpecies of relief, the court thought the anſwer had over-ruled 
the demurrer, and gave defendant leave to amend. . Reniſon v. 

Aſbley, 2 Veſ. jun. 459.] 

[Where the plaintiff is entitled to the diſcovery he ſeeks, prayer 
for general relief, or for relief, which is conſequential to the prayer 
for diſcovery, will not ſuſtain a demurrer. Brandon v. Sands, 2 Jy; 
un. 514] | | 
n [Bill againſt bankrupt and aſſignees, charging a fraudulent bank. 
ruptcy to defeat the plaintiff's execution, and ſtating, that under an 
agreement with the aſſignees for an arbitration, the plaintiff depoſited 
the goods for ſale, in truit for the party in whoſe favour the award 
ſhould be made ; that he had loſt his copy of the agreement, and the 
aſſignees had obtained poſſeſſion of the original, and refuſed. inſpec- 
tion; the bill prayed a diſcovery, and injunction ; demurrer by the 
bankrupt diſallowed. King v. Martin, 2 Veſ. jun. 641.] | 
Bill prayed that defendant might ſtate the particulars of his pedi- 
gree, as heir, and of the births, baptiſms, marriages, deaths, or bu- 
rials of all the perſons therein to be named. Demurrer thereto al- 
lowed. Ivy v. Kekewich, 2 Veſ. jun. 679.]J Tg 

[The plaintiff was tenant to the father of the defendants of a col- 
liery, under a leaſe and ſubſequent agreement: on the father's death, 
plaintiff continued to hold under one of the defendants as heir on 
the ſame terms, and filed a bill againſt the two defendants as exe- 
cutors of their father, and againſt one oi them as heir, for an ac- 
count of coals wrought and vended, both in the lifetime of the father 
and ſince his death. Defendants demurred ſeparately, as being im- 
properly joined in the ſuit. Demurrers allowed. Ward v. Duke f 
Northumberland and Earl of Beverley, 2 Anſtr. 469.] 

[Bill charging that the defendants had got the title-deeds, and 
mixed the boundaries, prayed a diſcovery, poſſeſſion, and an account. 
Demurrer thereto allowed. Loker v. Ralle, 3 Veſ. jun. 4.] 

I. A debtor of a bankrupt being ſued at law by the atſignees, filed 
2 a bill for diſcovery, whether they had not ſigned his certificate in 
conſideration of his giving evidence in the action. Demurrer al- 

- Jowed, Selby v. Crew and others, 2 Anſtr. o.] 

[Action on bills of exchange: bill to have them delivered up, 25 
being given on a gaming tranſaction. Demurres over ruled. Neu- 
man v. Franco, 2 Anſtr. 5 19. Andrews v. Berry, 3 Anſtr. 634. S. F. 

A. ſued B. at law on an indemnity bond, B. filed a bill for an in- 

junction without offering to make A. any recompence for the di- 

mage he had actually ſuſtained. Demurrer allowed. Godbelt v. 

Watts, 2 Anſtr. 543.1 „ 

[Demurrer admits only facts well pleaded, and the facts alone, 

without the concluſion of law. 1 Yef. jun. 78. 289.] 

[Demurrer allowed to a bill charging fraud too looſely. Ea. In- 

dia Company v. Henchman, 1 Vef. jun. 287.] | 5 

[Charge that defendant was appointed reſident at the Eaft India 
Company's factory at M., not a ſufficient charge that he was factor: 
Jbid. 290.) . | | | 

[Demurrer ta a bill to perpetuate teſtimony to a right of conn. 
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and way, becauſe charged too generally. | Crofet v. Milian, 1 Ve 
jun. 449. 3 Bro. " pe C. 481. S. CG] . 


CA demurrer to the relief is over-ruled by an anſwer to the dif- 
covery of the facts on which the relief is prayed. Roberts v. Clay- 


ten, Anſir. 71 4 | yy | 
700 = A demurrer to a bill ſecking relief, an objection to the 


diſcovery, as ſubjeCting the defendant to penalties, is not competent, 


Whittingham v. Burgeyne, 3 Anſtr. goo.) 
(H 2.) How put into Court, Sc. 


A demurrer may be put into court upon a general dedimus. . 
Or, under the hand " counſe] only, without commiſſion, or in 
perſon. Ord. per Cla. ules and Orders of Chancery, 96. | 

[Defendant may demur at the bar ore Zenus (tho' he has before 
put in a demurrer which is over-ruled); and in that caſe it ſhaſl be 


without coſts on either ſide. Tourton v. Flower, T. 1735, 3 P. NV. 


369. 


without leave of the court, upon motion and ſatis faction for the de- 
lay. Ord. per Cla. Rules and Orders of Chancery, 99. 
Nor, after motion for time to anſwer. 
Yet, all contempts being pardoned by a general pardon, a demurrer 
was allowed after proclamation returned. Ca. Ch. 238. | 
[After motion for time to plead, anſwer, or demur, but not to 
demur alone, if the defendant demur, and by way of anſwer only 
deny combination; this is not a compliance with the terms of the 
order, and the demurrer will be diſcharged and ordered to be taken 
off the file with coſts.” 1 Brown. Ch. Rep. 78. Vide 3 Athyns, 726. 
[After a motion for time to anſwer, a demurrer to part (with an- 


ſwer to part) was put in, and on a reference to the maſter, he re- 


ported it regular, but exception being taken to the report, was al- 
lowed, 2 Brown. Ch. Rep. 214.] 5 8 

A demurrer ought to ſhew the cauſes for which it is demurred, 
Ord. per Cla. Rules and Orders of Chancery, 97. | 

Yet, a bill may be diſmiſſed, at the hearing, for cauſes not ſhewn 
upon the demurrcr, upon payment of coſts ſor the cauſes over-ruled. 
Vide 1 Ver. 78. Vide Pract. Reg. in Chan. 133. Vide Rules and Or- 
ders of Chancery, 97. | | 


Otherwiſe, if the defendant had not demurred, but only pleaded, | 


Vide 1 Per. 78, 79. | 
There cannot be a demurrer to a /ubp-na in the nature of a /cire 
facias ; for a ſubpæna is no record. Ca. Ch. 50. 


Nor, to an anſwer which would cauſe a re-examination of mat- 


ters before ſettled, Ca. Ch. 56. | | 
The plaintiff, within eight days after a demurrer, may amend his 
bill, upon payment of 205. to the defendant's clerk. Vide Pra. 
Reg. in Chan, 133. oy 
„Or, he may diſmiſs his bill upon payment of 40s, without mo- 
tion; which will be no impediment to a new bill. Bid. 
| ) by order in the Exchequer, if the plaintiff, within two days be- 
ore the time fixed for hearing, gives notice to the defendant that he 
uits the demurrer, and pays 20s. coſts, the defendant ought 
| not 


But after an attachment with proclamation, it ſhall not be received 


\ ro = — 
——— — i” EI, n 0 


not to have it heard. Vide Rules, and Orders in Exthequer, : 
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Rule 11. To 

So, if the plaintiff, in ſuch time, gives noticę that he will reply 
to the plea, he may reply within a week without coſts; otherwiſe the 
defendant ſhall be diſmiſſed with 30s. coſts. Did. | 

If the plaintiff in Chancery does not amend or diſmiſs his bill, the 
defendant (hall enter his demurrer with the regiſter, to be argued in 
court within eight days after the filing; ottierwite it will be diſallowed 
e curſu, as for delay, and the plaintiff ſhall have a ſubpœna for an- 
dilier anſwer, and 40. coſts. Vide Rules and Orders of Chancery, j. 
Vide Pratt. Reg. in Chan. 134. 

After ſuch a diſallowance, it ſhall not be argued without motion 
and leave of the court. Vide Rules and Orders of Chancery, g7. 

If upon debate the demurrer be allowed, the bill ſhall be dil. 
miſſed with coſts. Vide Pract. Reg. in Chan. 133, 4.— So, by order 


in the Exchequer. Vide Rules and Orders in Exchequer, 4, 5. Rule 9. 


But there ſhall be no coſts, if the demurrer comes in upon a dedi- 
mus. Ord. per Cla. Vide Rules and Orders of Chancery, 96. 1 Ver, 
282. Vide Pract. Reg. in Chan. 134. | | 

If a demurrer or plea be allowed to part, the plaintiff ſhall pay 
30 J. Colts. 3 | 

If a demurrer be over-ruled, the defendant ſhall pay five marks 
for colts. Ord. per Cla. Rules and Orders of Chancery, 96. Vit 
Pract. Reg. in Chan. 133. | 5 | 

So, if it be over-ruled for the cauſes alleged, tho” the bill be dil 
miſſed for another cauſe. Ibid. = 5 
So, by order in the Excheguer, if it be over- ruled, or not ſet down 
before the Saturday ſev'night after it is put in, the defendant (hall 


pay 40 5. and rejoin gratis, and join in commiſſion. Vide Rules and 


Orders in Exchequer, 4. Rule 9g. | | 

Or, if the defendant, two days before the time fixed for the hear 
ing his plea or demurrer, anſwers and gives notice thereof to the 
plaintiff's attorney, he ſhall pay only 205. colts, Vide Rules and Or- 
ders in Exchequer, 5. Rule y. | 

If the demurrer be long and frivolous, the court orders the deſend. 
ant to pay 5 J. for coſts, and that no pleading be aſter wards received 
under the hand of the ſame counſel. 

If the demurrer be for want of title, and the defendant anſwers to 
ſeveral parts of the bill, he thereby over-rules his demurrer. Sn. 
1 Ver. go. | 

If the demurrer be for want of parties, where the bill is for a dil. 
covery of other parties concerned in intereſt, it will be over- ruled. 
1 Ver. gs. | ; 

[General demurrer put in, but never argued, and no proceedings 


| afterwards ; the deſendant cannot have the bill diſmiſſed, (for want of 


proſecution,) as he had equally a power to move. Anon. 2 Vef. gut 
287-] : N . 
(I) Plea. 
(I 1.) What is a good Plea, and what not. 


[T H E uſe of a plea in equity is to ſave time, expence, and ver» 
tion; therefore if one point will put an end to the whole 3 
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it is i mportant to the adminiſtration of juſtice, that it ſhould be 
pleaded : but a plea containing two different and diſtin points 


does not anſwer theſe ends: an anſwer is a more commodious form, 
and therefore if ſuch a plea be pleaded, it will be ordered to ſtand 


for an anſwer, with liberty to except. 1 Brown, Ch. Rep. 417, 


. | TELLS EN | 
[But a plea of a conveyance, and of fine and non-claim, is not 


multifarious, but a good plea to a bill impeaching the conveyance, as 
not being for valuable conſideration. 1 Brown. Cb. Rep. 274.] 


[The defence proper for a plea muſt be ſuch as reduces the cauſe 
to a particular point, and thence creates a bar to the ſuit, for not 


every good defence in equity is likewiſe good as plea. Chapman v. 
Turner, 1739, 1 Athyns, 54. | 


[A plea that brings no new matter before the court, will be over- 


ruled; as, if a defendant plead a ſentence in the Admiralty court 
which is recited in the bill. 1 Brown. Ch. Rep. 57.) | 
[The plea muſt not put a negative on the bill; a denial of the 


fits ſtated in the bill is proper for an anſwer; a plea mult confeſs 


and avoid. Semb. 1 Brown. Ch. Rep. 409. 411.] 
Thus, where the plaintiff deduces his title as heir at law, the de- 
ſendant cannot plead that the plaintiff is not heir at law, he muſt deny 


his title, by way of anſwer, as explicitly as it is laid. 2 Brown. CH. 


Rep, 143. | NS 
So, in the caſe of a purchaſer, for valuable conſideration, if the 


bill charge particulars of notice, the defendant muſt deny all the cir- 


cumſtances particularly, not generally. Id. 146.] 
The defendants may plead to the bill 


To the juriſdiction of the court; as, that the parties dwell within a 
caunty palatine, and the ſuit is for land there, or matters local. Semb. Ca. 


Ch. 31. Vide Franchiſes, (D q.) | 

But when only one party dwells there, or it be for a thing perſonal, 
it is no plea, Ca. Ch. 41. | 

So, it is no plea, that the univerſity has conuſance in all cauſes in law 
or equity, where a ſcholar is a party; for that does not extend to mat- 
ters of mere equity. R. 2 Vent. 362. . 

(Plea to the juriſdiction of Chancery (or of any other of the 
king's ſuperior courts of general juriſdiction) mult ſhew what other 
court has juriſdiction, Z. Derby v. D. Athol, H. 1748, 1 Veſey, 
202.] | | | | 

[A plea which covers too much, cannot be allowed for part; as, 


a plea to the juriſdiction, where plaintiff has a right to a diſcovery, 


to not to relief. bid.) | 
(Or, if a rectory is deviſed to a college, in truſt, to preſent the 
ſenior divine then fellow, defendant cannot plead to the juriſdic- 
_ being in the viſitor. Green v. Rutherforth, P. 1750, 1 Veſcy, 
462, 
| (But if an information is brought for relief, againſt an undue elec- 
tion to a fellowſhip in a collegey defendant may plead that there is a 
'iſtor who has the ſole determination of ſuch matters. Attorney= 
General v. Taibet, H. 1747, 3 Atkyns, 662. 1 Veſey, 78.] | 
To the diſability of the plaintiff ; as, that he is excommunicated ; and 


that ſhall be ſhewn under the ſeal of the ordinary. Vide Pratt, Reg. 


in Chan, 277, 8.1 
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[That plaintiff is an alien born, and an alien infidel, not of the 
Chriſtian faith, is not a good plea to a bill for a perſonal demang, 
Ramkiſſenſeat v. Barker, 1737, 1 Atkyns, 51. | 

[In the plea of an alien, defendant muſt aver that the perſon was 
an alien, or it is no bar, Burk v. Brown, T. 1742, 2 Athyns, 397. 

[Plea of conviction of capital offence, muſt be judged with qual 
ſtrictneſs here, as if at common law. id.] wy | 
___ [Therefore, that A. gave B. a mortal wound, of which, Sc. with. 
our ſaying in what part, is bad. 1bid.] ONE 

[Or, if it ſays he was tried at the aſſiſes, without ſaying the per. 
ſon who tried him had a commiſſion of oyer and terminer, it is bad, 
Leid.] 35 | | 

That he is outlawed in another cauſe ; and the outlawry ſhall be ſhewn 
ſub pede ſigilli. Vide Prat. Reg. in Chan. 276. 1 
But outlatury in the ſame cauſe for which relief is prayed, is no plea, 
but ſhall be diſallowed of courſe, as for delay, and the plaintif 
ſhall purſue his proceſs for other anſwer, and 5 marks coſts. Ord, 
per Cla. Rules and Orders of Chancery, 97. Vide Pract. Reg. in 
Chan. 277. | | 

And when outlawry in another cauſe is reverſed, the plaintiff upon 
payment of 205. to the defendant ſhall take a. ſubpena againſt him 
to anſwer the ſame bill. Ord. per Cla. Rules and Orders of Chan- 
cery, 98. Vide Pract. Reg. in Chan, 277. | 

So, by order in the Exchequer, if a plea of outlawry he admitted, 
er allowed, and the outlawry be reverſed, the plaintiff paying the 
coſts, ſhall take out a new /#bp&na to anſwer his bill. Vide Rules and 
Orders in Exchequer, 5. Rule 10. | 

If one defendant pleads outlawry in the plaintiff, it is good only 
for himſelf, Ca. Ch. 3. FCS, 

Outlawry of an executor is no plea to a ſuit as executor. 1 Ver. 
184. AN | | 

[Plea for want of parties, is in bar to the whole bill, diſcovery and 
relief. Plunket v. Penſon, T. 1740, 2 Atkyns, 5 1.) 

[Plea that the bill is only againſt repreſentative of real, and not 
* 3 eſtate, muſt be allowed, tho' ſuſpected only for delay. 
4014. ] | | 

[Unleſs it is ſuggeſted that the repreſentation is conteſting in the 
eccleſiaſtical court. Bid. ky | 

[It is a good plea to a bill for diſcovery of afſets, that the admini- 
ſtrator is not a party, tho he is acknowledged to be inſolvent. A. 
burſt v. Eyre, P. 1740, 2 Atkyns, 5 1. | 
So, a defendant may plead ancther ſuit depending in the ſame, er 
another court for the ſame cauſe. Ord. per Cla. Rules and Orders of 

Chancery, 98, 99. Ca. Ch. 241. IR < 

[Plea that another action is depending in another court for the 
ſame thing, is bad ; for plaintiff need not make his eleCtion till de- 


fendant has anſwered. Jones v. E. Strafford, M. 1730, 3 P. . 


79.5 ä © 

{That the bill is for the ſame matter for which plaintiff brought | 
another bill, is not a good plea, if the laſt is brought in a different 
right; as, if the firſt is an executor or adminiſtrator, the ſecond as 
adminiſtrator de b-nis non, &c. of inteſtate, Huggins v. York-Build- 


Ing Company, T. 1749, 2 Arkyns, 44.] cr. | 
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(To ſupport a plea of a former decree, ſo much of the former 
pill and anſwer muſt be ſet forth, as to ſhew the ſame point was then 
in iffue. Child v. Gibſon, T. 1743, 2 Athyns, 603. | 
FA decree in a former ſuit for the ſame matter, cannot be pleaded 
till it is inrolled. Anon. 1754, 3 Athynr, 809.) 
| [But it may be inſiſted on by way of anſwer. Kenſey v. Kenſey, 
3 2 Veſ. . | pe 
* + Sic e ſigned and inrolled, in which plaintiff was an 
infant, is a good plea, for an infant plaintiff is bound by a decree as 
one of age. Gregory v. Moleſrvorth, H. 1747, 3 Atkyps, 626.] 
Or, another bill diſmiſſed for the ſame cauſe. Vide 1 Ver. 3 10. 
Tho! the decree for the diſmiſſion be not ſigned or inrolled. 1 Ver. 
0. | 
if the repreſentative of a co-adminiſtrator brings a bill of revivor 
and ſupplemental bill, for the ſame thing that the two adminiſtrators 
had brought one for before, which, upon the death of one, the 
other had diſmiſſed, ſuch diſmiſhon is a good plea. Bowden v. Beau- 
champ, M. 1740, 2 Atkyns, 82.] BE 
| {lea of decree of forecloſure, and non-payment, is not good, if 
there has been no final order to forecloſe, whatever length of time 
has elapſed ; but it may be a good defence. Sernhouſe v. Earl, T. 
„„ : 5 ; 
In the Exchequer, if the plaintiff admits this plea of a former ſuit 
depending he thall pay qos. If it is allowed on the hearing by 
the court, 3 J. colts. Vide Rules and Orders in the Exchequer, 6. 
Rule 13. NY | 
If 21 be another ſuit for the ſame cauſe at common law, the 
defendant may move, that the plaintiff may make his election at a 
day to be fixed by the court, where he will proceed, * 
So, the defendant may, in Chancery, plead another ſuit diſmiſſed in 
the Exchequer for the ſame cauſe. Vide Ca. Ch. 15 5; 6. 8 ts 
Otherwise, if the diſmiſhon was without prejudice in law or equity. 
R. Ca. Ch. 156. : ; | = 
[A bill dropt for want of proſecution, cannot be pleaded as a de- 
cree of diſmiſſion to another bill; nor is it ſutficient that the court 
implied there was no title when they diſmiſſed the bill, an abſolute 
determination of the court that plaintiff had no title, muſt be ſhewn. 
Brandlyn v. Ord, M. 1738, 1 Atkyns, 571. 1 
A plea of a former ſuit ought to ſhew, that the deſendant was 
ſerved with proceſs or appeared. Abr. Ca. 39. 
But to a bill by 4. againit B. for a forecloſure, a former bill in 
the Exchequer by B. fer redemption, is no plea. 1 Ver. 220. 
A plea of former ſuit ſhall bæ without oath; for it ought to be 
referred to a maſter whether there be ſuch a ſuit. 1 Ver. 332.1 
[A plea of another ſuit depending for the ſame matter, muſt ſet 
OT it was inſtituted, Fofter v. Voſſal, M. 1747, 3 Athyns, 
[If a creditor who has come in and proved his debt before the 
maſter, under a decree at the ſuit of another creditor, brings a new 
8 138 ſuit is a good plea. Neve v. Weſton, T. 1747, 3 At- 
Uf there is a decree for tythes, and the account is —— 
8 2 ore 
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fore the maſter, defendant may plead this ſuit and decree to a new 
bill brought; for the account in this court is taken down to the 
time of making the report. Bell v. Read, M. 1747, 3 Athzns, 
590.1 | 5 | 85 

[if an executor aſſents to a ſpecial legacy, and the legatee brings 
trover, and recovers large damages; the verdi& and judgment is a 
good bar to a bill by executor to ſet them aſide. . Williams v. Lee, 
T. 1745, 3 Athyns, 223.] | 

[A plea of a foreign ſentence in a commiſfary court in France 
(the bureau des actions) is bad. Gage v. Bulkeley, H. 1744, 3 Athyns, 
215.5 | 

And it need not aver, that the former ſuit is depending; ſor it 
ſhall be referred, and if ſet down to be argued, is admitted. 1 Ver. 

2. 8 
ik parties have agreed to make a ſubmiſſion to an award, a rule 
of court, and to be reſtrained from bringing a bill in equity, arbitra- 
tors may plead in bar the award, tho' it ſhould be defective in point 
of law. Lingood v. Croucher, T. 1742, 2 Atkyns, 395.] 

[If a bill is brought againſt an arbitrator, for diſcovery of the 
grounds of his award, he may plead he is not obliged to ſet them 
forth. Anon, T. 1748, 3 Atkyns, 644.] 

[An award (unleſs there is colluſion of groſs miſbehaviour) is a 
good plea to the diſcovery as well as to the merits. Tittenſon v. Peat, 
T. 1747, 3 Atkyns, 529.] a 

[If a plea of an award is allowed to a bill, praying a general ac- 
count, yet the plaintiff is not precluded at the hearing, from object- 
ing to the award for fraud or partiality in the arbitrators. Lingad 
v. Eade, M. 1742, 2 Athyns, 501. | 

If one partner brings bill for diſcovery and relief, apainſt an- 
other, who pleads that by thcir articles, all differences relating to 
their partnerſhip ſhould be-referred, that the bill relates to ſuch only, 
that they have not been ſubmitted, nor has plaintiff offered, tho! de- 
fendant has been always ready, c. this is not good, for there ſhould 
have been a clauſe empowering .arbitrators to examine parties and 
witneſſes on oath, which by this they cannot do. Wellington v. 
Mactintaſb, P. 1743, 2 Atkyns, 569.) 

[But it is faid that with reſpe& to this point, Ld. Hardwicles 
opinion muſt be miſreported, for the parties could not give arbitra- 
tors ſuch a power. D. per Kenyon, Maſter of the Rells, 2 Brown. 
Ch. Rep. 337-] | | 

[And therefore, that by articles of partnerſhip, all differences 
which might ariſe were to be referred to arbitation, and that tle 
matters in diſpute had not yet been ſo referred, is a good plea to 2 
bill for an account of a partnerſhip. Id. ibid. 336.) 

[But to bill of diſcovery in aid of an action of covenant plea ? 
clauſe in the articles, that in caſe of diſpute, it ſhould be referred, 
was over-ruled by Lord Loughborotgh C.; for whether the eſſect © 
the covenant be to bar the action, it is for the court of law to deter- 
mine. The diſcovery in equity is of courſe. Mitchell v. Harri, 
2 Veſ. jun. 129.) . | | 

So, a defendant ſhall plead the fatute of limitations. Vide Prad. 
Reg. in Chan. 179. . 10 


— 


TAs at law the Hatute of limitations mult be pleaded, ſo length cf 

time in equity. Edſell v. Buchanan, 2 Vef. jun. 83. 4 Bro. Ch. Ca. 
.S. C. 25 

ase bene defendant has been in poſſeſſion of eſtate pur auter vie for 

30 years, the flatute of limitations is a good plea, tho” plaintiff had not 

the leaſe in his poſſeſſion, and the defendant ſets out that the leaſe 

had been renewed. Low v. Burron, P. 1734, 3 P. V. 262.] 


rer) to a bill to redeem after the mortgagee has been in poſſeſſion, 
many (as 30) years. Aggas v. Pickerill, T. 1745, 3 Athyns, 225. 
Vid. 2 Ve. jun. 83.] | | | 

[[nteſtate dies abroad, leaving infant ſon; adminiſtration is granted 
during the minority to A. who does not ſue, the ſon adminiſtrator 


ef limitations may be pleaded againſt him. Mych v. Eft India Com- 
pany, T. 1734, 3 P. . Zog.] N 
[A corporation may plead the fatute of limitations, as well as private 
perſons. Lid.) ER 
[The fatute of limitations may be pleaded, . tho* an original has 
been filed, if there have been no proceedings on it for ſix years. Lacon 
v. Lacon, T. 1742, 2 Atkyns, 395. | | | | 
[To a note to pay an annuity, or a ſum three years after date, or 
a ſum by inſtalments, the plea muſt not be, did not promiſe, but that 
the cauſe of action did not accrue within ſix years. Anon, H. 1743, 
.3 dAlkyns, Jo.] = 
[Plenarty tor ſix months is a good plea to a bill, praying that 
defendant, who was preſented by a truſtee in breach of truſt, may 
be compelled to reſign. Boteler v. Allington, H. 1746, 3 Atkyn, 


3. 8 

The flatute of limitations is no plea where the bill charges fraud, 
but it ſhould charge that the fraud was diſcovered within fix years 
e e the bill. S. S. Company v. Wymondſell, M. 1732, 
3 P. V. 143.) 

The flatute of limitations cannot be pleaded to the diſcovery 4vhen 
the debt was due, tho' it may be to the debt itſelf. Mackworth v. 
Cliftn, T. 1740, 2 Athyns, 51. 

[A fine and non-claim is not a good bar to a plaintiff's title, if a 
ſuit has been pending in this court, in a caſe where. there is pro- 
der matter of equity. Baker v. Pritchard, T. 1742, 2 Alkyns, 387.] 

(if a man enters upon an eſtate on the footing of a truſtee, and 
performs the truſts, but never makes any declaration of it, and 
then levies a fine, a plea of this fine and non-claim ſhall not be al- 
2 to bar a remainder- man. Shields v. Ati yns, T. 1747, 3 Athyns, 

o. 

The atute of limitations cannot be pleaded to a bill for diſcovery 
of a title, and charging fraud, but defendant mult anſwer to the 
fraud, Bicknell v, Gough, T. 1747, 3 Atkyns, 558. | 
(So, the defendant may plead] the privilege of the univerſity to have 
eenuſance of pleas, Ca. Ch. 237. Vide 2 Vent. 362. 

That the bill requires an anſwer to a matter, which ſubjeTs the defend- 
ant ts a penalty, or accuſes him of a crime. 1 Ver. log. | 
[If a diſcovery is prayed of a contract to purchaſe an eſtate de- 

S 3 a viſed 
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[The ſtatute of limitations is a good plea (but not a good demur- 


de bonis non, within ſix years of coming of age, ſues, yet the ſlatute 
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viſed to the vendor, againſt whom there has been a verdidt and 

receiver put in poſſeſſion by Chancery, to both which this contra 
was ſubſequent, it is within ft. 32 H. 8. c. g. againſt ſelling pretended 
titles, which ſtatute defendant may plead. Sharp v. Carter, T. 1735 
3 P. iv. 3755 3 


* 


[If a bill is brought ſor relief againſt a policy of inſurance, ſu 
geſting the ſhip was fraudulently loſt, and that ſhe had only way 
on board, and interrogating what goods were on board, de fendant 
may plead the ſtatutes making exportation of wool penal; but if ” 
other kind of goods are mentioned in the charging part, defendant 
mult give ſome anſwer to that. Dungaif v. Blake, H. 1737, 1 4. 
Eyns, 52.] g | | 

| If a plea of the ſtatute of frauds, as to a diſcovery, is coupled 
: with an anſwer admitting the facts, the plea muft be over-ruled. Cy. 
tington v. Fletcher, H. 1740, 2 Atkyns, 155.) | | 

So, if the bill be for a redemption, upon a ſuggeſtion, at A, . 

veyed to the father of the defendant in mortgage, who agreed to make a c. 
feaſance ; a plea, that the land was ſettled in marriage on the defendant, 
| for a 8 paid, without notice of fuch agreement, is good. R, 

If — a bill by a creditor under a will, for ſale of lands for pay. 
ment of debts, * diſcovery of title of lands in widow's poſleflion, | 
ſhe pleads a decd of ſettlement and jointure, and offers to diſcover 
If plaintiff will confirm, it is bad, unleſs ſhe ſet ſorth the particular 
lands, and the date of the deed. Chamberlain v. Knapp, H. 1735, 
1 Athyns, 52.] 8 | 

So, a defendant ſhall plead to a bill for diſcovery of a title, that I 
7s a purchaſer fer a valuable confideraticn, without notice of the Plaintiff's 
incumbrance. 2 Vent. 361. Vide poſt. (41 3, 4.) 

And need not ſhew for what conſideration, R. Ca. Ch, 34. R. 
Hard. 8 10. EEE e 
[A valuable conſideration ſet forth by defendant, protects him from 
giving an anſwer to a title ſæt up by plaintiff; but plea of bare title, 
without ſetting forth a conſideration, will not. Brereton v. Gamul, 
H. 1741, 2 Athyns, 240.] 2 | 

So, it need not mention the time of the purchaſe. R. Hard. 

510. Rs 

e But if the plea does not add, ht he war a purchaſer without notice, 
it is bad. R. 2 Vent. 361. Semb. 1 Ver. 119. 

[To a bill for diſcovery of defendant's title, it is a good plea, 
that a writ of right had been tried and determined againſt the plain- 
tiff, who was demandant in the - writ of right. 1 Brown. Ch. Rep, 

: 05. 5 

: 125 where the bill is for a diſcovery leading to relief at law, the 

defendant cannot plead in bar to the diſcovery, matter which would 

be a bar to the legal remedy, 2 Brown. Ch. Rep. 11.]J | 
[In a plea of a purchaſe, if defendant ſay he had 'no notice at 
the time of the purchaſe, he need not ſay he had it not at any time 
before. Jenes v. Thomas, H. 1733, 3 P. V. 243.] | 
And without notice at the time of the purchaſe, is not ſufficient with- 
out ſaying, that he had no notice when the conveyance 4was executed. N. 


Ca. Ch. 34» i i 


uy ay &@, op 


i 


inn | - al 


TIF a purchaſe for valuable conſideration without notice, is pleaded 
to a bill, which charges particular and ſpecial notice, a general de- 
nial of notice is not ſufficient ; it muſt deny as ſpecially, or it will 
be bad. Radford v. Wilſon, M. 1754, 3 Atkyns, 815.1 „ 
[If to a bill for poſſeſſion, defendant pleads purchaſe for valuable 
conſideration, and that the money is paid, or bond fide ſecured to be 
paid, and it is in fact only ſecured ; the plea ſhall be over. ruled, for 
he has now notice of plaintiff's title. Hardington v. Nicholls, H. 


745 3 Athyns, 304-] „ 
And notice ſhall be by way of anſwer, not by plea. R. 2 Ca. Ch, 


161. | 
"If defendant in plea of purchaſe for valuable conſideration omits 


to deny notice, and plaintiff replies, defendant need only prove his 


plea, for plaintiff might have ſet it down to be argued. Harris v. 


lngledeww, H. 1730, 3 P.W.g1.] | | | 
[ln pleading a purchaſe of mortgage, the defendant muſt ſhew 


that the vendor or mortgagor pretended to be ſeiſed in fee. Head v. 
Egerton, P. 1734, 3. W. 280.] 

[On a plea of a purchaſe for a. valuable conſideration without no- 
tice of plaintiff's title, it is ſufficient to aver, that the perſon who 
conveyed was ſeiſed, or pretended to be ſeiſed, when he executed the 
purchaſe deeds ; but where fine and non-claim is the bar, the aver- 
ment muſt be that he was actually ſcifed ; ſeiſed ut de libero tenements 
is ſuſſicient. Story v. Ld. Windfr, T. 1743, 2 Athyns, 630.) * 

So, if a defendant pleads a ſettlement after marriage, purſuant to an 
agreement before, the plea ought to ſhew what the agreement was. 
1 Ver. 129. | 2 

if a pleads, that he is a purchaſer, bona fide, without 
notice, and denies the fraud alleged in the bill, it is not good, unleſs he 
anſwers to the fraud. 1 Ver. 185, 

If he does not ſhew the vendor ſeiſed and poſſeſſed, it is bad. 
1 Ver. 246. | 


If he pleads it to more than was ſettled for what is then due, it 


will be bad. Vide Ch. R. 143. 

(If under one roof there was formerly a fulling- mill and a corn- 
mill, which paid a modus of Gs. 8 d., and the fulling wheels are taken 
away, and two corn mills are put in its place, and a bill is brought 
for tythe of three mills, and the adus is pleaded for the one mill, 
: is bad in form and in ſubſtance. Talbot v. May, M. 1743, 3 A.- 
Ju, 17.) | : 

So, to a bill by an executor, for an account of the profits of an 
eſtate pur auler vie, the defendant may plead, that the teflator permitted 


him ts take the profits for a debt upon which he entred, and the teſlator | 


being dead, has title as occupant. R. 2 Vent. 364. | | 

do, to a bill for a diſcovery, the defendant ſhall plead, hat avhat 
he new was only as counſel, arbitrator, &c. R. Ca. Ch. 277. 

50, the defeudant may plead, that he being a mortgagee, upon hearing 
of prior incumbrances, purchaſed an eftate prior to the plaintiffs, with an 
ofter to aſſign, on payment of the money due upon both. R. Ca. Ch. 


150. Fidepsfl. (4 A 10.) hs » | 
50, if a mortgagee takes a prior eſtate in fee, he ſhall not be 

cbliged to make diſcovery. D. Hard. 173. Org 

* where he purchaſes other incumbranc?s. X. Hard. 


© - 
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So, for a defendant to a bill for diſcovery of the goods of a bank. 
rupt, it ſhall be a good plea, hat he purchaſed them bond fide, far ; 
valuable conſideration, before a commiſſion, and before notice of the hank. 
wuptcy. R. 1 Ver. 27. 5 :: os 

[Plea of a ſtated account muſt ſhew it was in writing, and what 

the balance was. Burk v. Brown, T. 1742, 2 Athyns, 397.] h 

[A plea of a ſtated account, as to all matters hereinbefore accounted 
for, is bad; it ſhould aver, that it is juſt and true to the beſt of de- 
fendant's knowledge and belief. Anon. H. 1743, 3 Atkyns, 70. 

[If a bill impeaches an account, and charges that plaintiff has no 
counterpart of it, defendant, if he pleads a ſtated account, muſt an- 
nex a copy of it. _Hankey v. Simpſon, H. 1745, 3 Attyns, 303.] 

But to a bill to be relieved from' a bond for the balance of an 
account, a plea, that the account was flated with his r.ſtator, and the 
vouchers delivered up, and a bond given for the balance, was cver-ruled, 
Ca. Ch. 262. Vide p. (2 A 3. 8 

Bill for an injunction to an action for waſte, becauſe the waſte al. 
leged was an improvement; plea of the fatute of Gloucefter, which 

allows an action for waſte againſt the leſſee, was over-ruled. Ch. R. 
jy ill for money ſecured by mortgage, and alſo by bond; plea, 7hat 
the plaintiff, in an action at law upon the ſame bond, was nonſuited, is not 
good. Vide 1 Ver. 77, 8. gee „„ 
Bill for relief againſt a policy, to pay without abatement, if 4. 
died before M.; plea, that A. did die before, over- ruled. R. 2 Ver. 10. 

Bill to be relieved againſt a verdict at law; plea of the verdict and 
judgment, and that the matter is conuſable at law, and the plaintiff did 
there inſiſt upon it, over- ruled. R. 2 Ver. 146. 155, © | 
If a bill is brought to ſet aſide a will for fraud, and for a receiver, 
and defendant pleads that the will was duly executed, and ought to 
mu till found otherwiſe at law, and therefore no receiver ſhould 

e appointed till then, the plea is good as to the ſirſt part, but not as 
to the latter. Anon. M. 15.43, 3 Athyns, 17. 1 

Bill for an account of goods ſold by the ſheriff upon an execution 
at an under-value ; plea, zhat they were offered to the plaintiff at the 

' fame value, is good. R. Ch. R. 111. . 

[If a bill is brought againſt adminiſtrator for a diſtribution, it is 
not a good plca that he is not obliged to it within the year; but it 
ſhall ſtand fer anſwer with liberty to except. Hart v. King, in &. 
„ 1720; Hand. 04]. OE 1 8 

[If the plea is to diſcovery and relief, when the bill prays only 2 
diſcovery, it is bad. Afeil v. Dawſon, in Sc. H. 1720, Bunb. 70.) 

' [A plea may be bad in part, yet not bad in the whole, Duncaf v. 
Blake, H. 1737, 1 Atkyns, 52.] | 1 4 SIO 
[A bill, ſo far as not contradicted by the plea, muſt be taken to 
be true. Plunket v. Penſon, T. 1740, 2 Atlynt, 51.] 3 

[If a bill is brought for payment of a note of an inteſtate, charging 
that adminiſtrator promiſed to pay as ſoon as he got in the eſſects, 
a plea that defendant made no promiſe tq Pay, is bad, as too general ; 
it ſhould be, no promiſe to pay out of the aſſets. Anon. H. 1745 
P00 TS eg 5 p 

[If a plea is to the relief only, and is directed to ſtand for at 
anſwer, the words, with liberty ta except, muſt be added, or : 18 os 

| EY 
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lowing it a good anſwer. Maitland v. Wilſon, M. 1154, 3 Athynr, 


81 ny plea containing exception of matters hereinafter mentioned is 


bad. Salkeld v. Science, M. 1750, 2 Fefey, 107. 


and other than in the plea ſet forth. J6ig.] 5 

' [Unleſs the only ſums mentioned in the plea are alſo mentioned in 
the releaſe, for that makes it the ſame, as if it had been ſaid, farther 
than is in the releaſe, which is good in form. id.] : | 
[But if there are charges of account made up, and dealings which 

require anſwer and diſcovery, ſuch plea of releaſe is bad in ſubſtance 
for if allowed, plaintiff could not except. Bid. | 

lt defendant does not prove the fact, neceſſary to ſupport the plea, 

plaintiff ſhall not loſe his diſcovery, but the court will order examin- 


1750, 2 Veſey, 243+] 


terial ground o defence appears ſuflicient, but not otherwiſe. 2 Bra. 
Ch. Rep. 147-] | 


of a ſtatute; and alſo of articles of impeachment exhibited againſt 


bad. Nobliffen v. Haſtings, 2 Veſ. jun. 84. 4 Bro. Ch. Ca. 253.8. C.] 
' [A double plea not allowable in the court of Chancery.. Semb. 2 Ve. 
ut. 86. | | 
: [Not u to refuſe leave to amend a plea; but the defendant 
mult be tied down to a very ſhort time: where it ſeemed incapable of 
amendment, he had leave to withdraw it, and plead de novo in a fort- 

night. bid. 87.] . | | . 
[Plea over - ruled on a ground of form :. defendant pleaded the ſame 
matter again more formally : this held to be irregular, and that he 
muſt now inſiſt on his defence by way of anſwer. By M Donald 
C. B.; the other Barons dub. Freeland v. Fohnſon, Anſtr. 407.] 

[A mere agreement to refer to arbitration, without an actual re- 


v. Harris, 2 Veſ. jun. 129.] | 

Bill for diſcovery of deeds relative to plaintiff's title, and to re- 
{train proceedings in ejectment, and charging conſtructive notice in 
the party under whom the defendant claims; he pleads purchaſe for 
a valuable conſideration, and that to his knowledge and belief there 
was no notice; held, he muſt anſwer the facts on which the court is 


to put the conſtruction. Ferard v. Sanders, 2 Vef. jun. 187. 4 Bro. 
Ch. Ca. 322. S. C.] | 7 


Lever, 2 Veſ. jun. 450.]J - 

(Plca to bill of diſcovery in ſupport of an action under the at. 
9 Aun. c. 14. for money loſt at play by the aſſignees of the loſer,” a 
bankrupt, that the action was not commenced, and the bill exhibited 
within three months over-ruled. Brandon v. Sands, 2 Ve/. fun. 514.4 


payments made for inſuring lottery tickets, by their bill prayed a diſ- 


ant, 


[So, to a bill for account and diſcovery, a plea of releaſe, farther 


3 — 


ation on interrogatories to ſupply it. Brownſword v. Edwards, H. 


A plea may be amended, if there be a mere flip, where the ma- 


[Plea to diſcovery, that it may ſubject the defendant to penalties 


him by the Commons of Great Britain, is double, inconſiſtent, and 


ference, and without a covenant that there ſhould be no ſuit at law 
or in equity, cannot exclude the juriſdiction of any court. Mitchell 


[Plea of a fine over - ruled, becauſe no ſeiſin was ſtated. Page v. 


(Plaintiffs having brought an action againſt defendant to recover 


Fovery and account, offering to allow payments made by the defend- 


— — 
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ant. Demurrer to the bill over-ruled. Brandon v. Johnſon, 2 Vf. 
un. 517. 

Ul bein by annuitant under a will for an account of arrears againſt 
two adminiſtrators, with the will annexed ; one pleaded the fatute 
of limitations to ſo much of the bill as ſought ſatisfaction for the ar. 
Tears, or for ſo much as was ſtated to have accrued due Previous to 
fix years before the bill; he alſo by anſwer ſet up an agreement to 
relinquiſh the annuity : plea over-ruled without prejudice to inſiſting 
on the ſame matter by anſwer. Higgins v. Crawfurd, 2 Vf. jun. 551.) 

[Plea, 40 years poſſeſſion of defendant without account, or ad- 
miſſion of any debt, to a bill ſetting up an old mortgage, and ſtating 


an account ſettled 3 and that owing to infancy, coverture, and other 


diſabilities, plaintiffs could not proceed: plea allowed, Bleuitt v. 
T homas, 2 Veſ. jun. 669.] 


[Plea of alien enemy is good to a bill of diſcovery. Dautigny v. 


Davallon, 2 Anſtr. 462. | 5 
(Such plea, ſtating this nation to be at war with the government of 
France, and that the plaintiffs are Frenchmen, aliens, and enemies to 
the king, is ſufficient. 1bid.J | 
{Bill by one partner againſt another, ſtating an award which had 
nor provided for the event of the partnerſhip funds proving deficient, 
and the plaintiff's being compelled to make up the deficiency, and 
that plaintiff was ſo compelled. It therefore called on the defendant 
for contribution, and an account of the debts and effects of the part. 
nerſhip. Plea, the award. The court thought that the award ſhould 
be conſidered as final, fince ſpecific payments by the plaintiff to cre- 
ditors had not been ſtated, and allowed the plea. Routh v. Peach, 
2 Anflr. 519. 3 Anſtr. 637.) | | 
[In Exchequer, plea of outlawry ought to be ſet down for argument 
by defendant. Chapman v. Lanjdown, 2 Anſtr. 554.) | 
[To a charge in the bill, that A. died ſeiſed in fee of eſtates in 
Derbyſhire and elſewhere ; plea of fine of all the eſtates charged in 
the bill, and of all the eſtates of which 4, died ſeiſed in fee, ſuſſi- 
cient, without averring, that they were in Derb/byire, and none elſe- 
where : the court will not intend, that there are advowſons merely 
becauſe they are mentioned in the fine. Butler v. Every, 1 Ve. jun. 
136. 3 Bro. Ch. Ca. 80. S. C.] | 
[Bill by Nabob of the Carnatic againſt the Eaſt India Company for 
diſcovery, and account of rents and profits of his territories while in 
their poileſhon as ſecurity for debt, and for the balance, ſubmitting 
to pay it if againſt him. Plea, that by divers charters, &c. and ſta- 
tutes confirming them, defendants have ſole privilege of trading to 
India, and a right to ſend men, ſhips, &c. and to commiſſion of- 
ficers to continue, or make peace and war, Cc. ſor their advantage, 
with any natives not Chriſtians ; that plaintiff is a native ſovereign, 
not a Chriſtian ; that all the tranſactions in the bill paſſed between 
him as ſuch ſovereign and defendants in exerciſe of their privileges; 


and related to matters tranſacted between them with regard to peace 


and war, and ſecurity and defence of their reſpective poſſeſhons ; and 
therefore not cognizable in this, or any municipal court. Plea over* 
ruled; and having been once amended, farther time refufed ; and de- 
fendants compelled to anſwer immediately, Nabob of the Carnatic Ve 


the Eafl India Company, 1 Vef. jun. 371. 3 Bro. Ch. Ca. 292. 


[Plea 
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FPlea to juriſdiction muſt ſhew another: plea to juriſdiction of all 
courts abſurd, becauſe the ſame as plea in bar. 1 Veſ. jun. 37 1.9 
[Plea muſt tender iſſuable matter. Bid. 393. 


Amendments moved ought properly to be ſtated. 1 Ve. jun. 


oe” of the 2 of Frauds a good defence to a parol variation of 
an agreement for A leaſe, not if it amounts only to waiver of part, or 
to a declaration of truſt. Jordan v. Sawkins, 1 Ve. jun. 402. ' 3 Bra. 


Ch. Ca. 402. S. C.] . | 
{Plea of another ſuit depending for the ſame cauſe referred to the 


' maſter of courſe without being ſet down. Anon. 1 Vef. jun. 484. 


3 Bro. Ch. Ca. 544. ; | 


(I 2.) How put into Court, &c. 


A plea may be put in upon a general dedimus. _ 
Or, under the hand of counſel only, if it be to the juriſdiction, or 
to the diſability of the plaintiff. Org. per Cla. Rules and Orders of 


Chancery, 96. ; | ny x 
The plea ſhall be put in upon oath of the defendant. 2 Ca. Ch. 


208, 
But if the matter of the plea appears upon record, it is not neceſ- 


ſary ; and therefore a plea of outlawry ſhall be without oath. Ca. Ch, 


237. Vide Pract. Reg. iu Chan. 274. 


Aſter an attachment with proclamation, no plea ſhall be received 
without an order of court. Ord. per Cla. Rules and Orders of Chan- 
cery, 99. Vide Praft. Reg. in Chan. 274, 5. 

Privilege of the univerſity to have conuſance of pleas ſhall be plead- 
ed without oath. Ca. Cb. 237. | Es 

80, a plea mult be averred ; otherwiſe it will be over-ruled in the 
Exchequer. Hard. 160. | | 

So, a dilatory plea ſhall not be allowed, where the defendant is in 
contempt, or anſwers by commiſhon, 

So, a defendant who pleads ought to anſwer to a fact, not covered 
by the plea, or which ſupports his plea. Eg. Ca. 185. i 
lf at hearing the cauſe, defendant has not ſupported his plea by 
his anſwer, plaintiff may counterprove by reading the anſwer, and ſo 
overtury the plea : ſo, at the time of arguing the plea, plaintiff may 
counterprove by reading the anſwer to ſhew defendant has not ſuffi» | 
ciently ſupported his plea. Hildyard v. Crefſy, H. 1745, 3 Athyns, 
mm; 8 5 
All pleas to the juriſdiction, or upon the ſubſtance of the bill, ſhall 
be determined in court. Ord. per Cla. Rules and Orders of Chan- 
«ry, 97. Vide Pract. Reg, in Chon. 282. | | 

A plea to the juriſdiftion, or founded upon the ſubſtance of the 
bill, ſhall be entred by the defendant with the regiſter, within eight 
days, to be argued. Ord. per Cla. Rules and Orders of Chancery, 


97. | 

A plea ta the diſability, the plaintiff within eight days after filing 
ſhall enter with the regiſter to be argued, if he thinks it proper; and 
if he does not do it, the defendant o courſe ſhall take out proceſs fot 
five marks coſts. Ord. per Cla. Rules and Orders of Chancery, 98. 


A plea 


Vide Pracht. Reg. in Chan, 277. 
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A plea of another ſuit depending, ſhall be referred to a maſter 
and if the plaintiff does not procure his report within one month, his 
bill ſhall be. diſmiſſed with ſeven nobles for coſts. Ord, per C1; 
Rules and Orders of Chancery, 98. Vide Pract. Reg. in Chan. 281. 
If the report be againſt the plaintiff, he ſhall pay five pounds fe 
Coſts. Ibid. | OE. 

If a plea be allowed upon the arguing, the ordinary coſts againſt 
the plaintiff are five marks. Ord. per Cla. Vide Rules and Order; of 
Chancery, 98. ; | 

But if the plea comes in upon a dedimus, tho' it be good, the de. 
fendant ſhall not have coſts, Ord. per Cla. Rules and Orders of Chan. 
cery, 96. Vide Pratt. Reg. in Chan. 134. 

If the defendant does not procure his plea to the juriſdiction, or 
upon the ſubſtance of the bill, to be entred with the regiſter within 
eight days, it ſhall be diſallowed of courſe, as for delay; and the 
Plaintiff ſhall take out proceſs for other anſwer, and 40 s. coſts. Od. 

Cla. Rules and Orders of Chancery, 97. | 
And ſuch plea ſhall not be afterwards debated without the order of 
the court, upon motion. Ibid. | 5 | 
If the plea be over-ruled upon the arguing, the defendant ſhall pay 
five marks coſts. Ord. per Cla. Rules and Orders of Chancery, b. 
But the court may order, that the defendant ſhall not pay coſts, 
Ca. Ch. 41. | 

Or, that the plea be over-ruled, but that the plaintiff ſhall not 
proceed farther than anſwer, without leave of the court. Ca, Ch. 
262. EE | 8 8 

Or, that the defendants do anſwer, and their plea to be conſidered 
at the hearing of the cauſe. Ca. Ch. 13. 15 

90, by order in the Zxcheprer, if the plea or demurrer be not ſet 
down by the defendant by the Saturday ſe'nnight after it is put in, or 
be over-ruled, it ſhall be diſallowed, and the defendant ſhall pay 404. 
coſts, and after his anſwer ſhall rejoin gratis, and join in commiſſion, 
Rules and Orders in Exchequer, 4. Rule g. 

If a plea in Chancery be not ſet down, but the plaintiff replies, and 
the defendant joins in commiſſion, and the cauſe is heard, the plea 
is waived. Abr. Ca. 41. ER | Es 
If the plaintiff does not ſet down the plea, nor the defendant, but 
the plaintiff replies to it generally, he admits the plea good, if the 
fact be true. 1 Ver. 72. [Anon. M. 18 G. 2. Will. 82.] | 

If the plea be in abatement, and diſallowed, there ſhall be a re- 

ſpondeas ouflter. 1 Ver. 73. 
| — in bar, be it allowed or diſallowed, it ſhall be peremptory. 
1er. 73. | | | | 

Or, there may be an order, that it ſhall ſtand for an anſwer, ſar- 
ing juſt exceptions, upon which,the plaintiff ſhall reply, and the de- 
fendant ſhall prove the fact of the plea. Vide Pratt. Reg. in Chan. 
RE 

fi defendant pleads and dies before plea argued, it cannot be ar- 
gued, but his repreſentative muſt plead de ngwo. Micklihawaite v. 


Calverliy, M. 7 G. 2. C. T. T. 3. 
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(K) Anſwer. | 
(K 1.) When it ſhall be filed. + a8 | 

F the defendant does not demur or plead, he ſhall anſwer to the bill. 
| [But where he has anſwered all the circumſtances reſpecting his 
own intereſt, he ſhall not be compelled to anſwer the further circum- 
ances of the bill. 2 Brown. Ch. Rep. 332.] | 

If the plaintiff give a rule to the defendant upon the day after 
coſts day to make anſwer, the defendant ſhall anſwer within ſeven 
days afterwards. Vide Pract. Reg. in Chan. 8. | 

Otherwiſe he ſhall have time to anſwer till the end of the term. 

Vide Pract. Reg. in Chan. g. | | 
And if the /ubpzna was returned upon the laſt return in term, till 
the beginning of the next term. Bid. l 
But if it was returned at any other return than the laſt, the de- 
ſendant ſhall anſwer within ſeven days, tho' there be not ſo many 
within the term, for the Chancery is always open, and tho? no rule be 
wen. Did. 
; So, if it be returned on a day certain, tho“ it be the laſt day in 
the term, | | | 
Or if it be returable immediate, tho? ſerved on the laſt day of term. 
Yet if the defendant takes out a commiſſion, for the taking of his 
anſwer in the country, as he may of courſe, he ſhall have time till 
the day after the firſt coſts day in the next term; or in Trinity term, 
till the day after the ſecond coſts day. Vide Pract. Reg. in Chan. 10.] 

80, he may have longer time, upon motion and davit, that he 
cannot anſwer without a fight of writings, which are twenty miles 
diſtant in the country. Vide Pract Reg. in Chan. g. | 

Or, without conference with others concerned. Bid. 

But if he have time granted him to anſwer, when he is in con- 
2 the proceſs for contempt proceeds without a ſpecial order. 
1 Ver. 104. 
| [Defendant in contempt may have leave to plead, anſwer, and de- 
mur. Town of Scarborough v. Fackſon, P. 1728, Bunb. 251.) 

(If defendant in contempt prays time to anſwer, he ſhall enter his 
appearance. Jbid. Lord Berkeley v. Verden, M. 1730, Bunb. 290. 
| [And he ſhall be deemed in contempt, if the time for anſwering be 
out, tho” no attachment ſealed. . Bid. 

By order in the Exchequer, every defendant ſhall file his anſwer in 
eight days after appearance, if the bill was filed in term, or within 
two days after, if he does not pray a commiſſion (by entry under his 
eppearance) returnable the next term. Vide Ru es and Orders in H- 
cheguer, 3. Rule G. | | 

lf he lives fifteen miles diſtant from Londen, and the appearance 

upon the firſt return of Eaſter or Michaelmas term, the commiſſion 
hall be returned before the end of the term. 1bid. | 

[By the courſe of the court, a plaintiff in a croſs cauſe cannot have 

w — 2 till he has himſelf anſwered the original bill, 2 Att. 

Ut plaintiff in original cauſe has not taken out proceſs, he cannot 
compel defendant, who files a croſs bill, to anſwer him firlt. Price 
2 Ld. Coning fby, H. 1722, Bunb, 124.0 | - lit | 
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[If after an anſwer is reported inſufficient, defendant files cio 
bill, and plaintiff amends, and obtains orders to anſwer amendmenty 
when exceptions are anſwered; he waives his priority; for the pen. 
dency of the ſuit, as to the amended parts, is only from the time of 
the amendment. Long v. Burton, M. 1741, 2. Atkyns, 218.] 

[If A. files bill againſt B., whoſe plea is allowed; and B. files 
crols bill againſt A., whoſe anſwer is reported inſufficient ; A. lofes 
his priority of ſuit, and ſhall make good anſwer to B. before B. an- 
fwers an amended bill of 4. Rattray v. Darley, H. 1750, 3 Athy, 
724. | | 
(If on motion for time to anſwer obtained, the defendant put ina 
plea, that is a ſufficient compliance with the order. 1 Brown, Ch, 
Kep. 56.] | 
(K 2.) How it ſhall be made: 


The anſwer ought to be under the hand of counſel, who ought 
&cſt to peruſe it. Vide Pract. Reg. in Chan. 6. Vide Rules and Or. 


ders of Chancery, 93. 


* 


- [But w_— the counſel's name to an anſwer had been forged, the 
court of Exchequer would not order the anſwer to be taken off the file, 
leſt an innocent plaintiff ſhould ſuffer by it. Bull v. Griffin, 2 Anſir; 
563. | | 

[Defendant ſtating himſelf truſtee for mortgagees, not naming 
them, ſo as to enable plaintiff to amend, deereed to deliver up deeds 
with coſts. Earl of Scarborough v. Parker, 1 Ve. jun. 267. 

[Defendant to bill for diſcovery, and account, objecting by anſwer 
that he had no concern in the buſineſs, muſt anſwer fully, tho' a 
plea to that effect would bar both diſcovery and relief. Cartwright + 
v. Hateley, Vg jun. 292.] | 
[An agent, charged with perſonal fraud, cannot, by diſclaiming in- 
tereſt, avoid auſwering fully. Bulkeley v. Dunbar, 1 Anſtr. 37.] 
[Where a diſcovery is ſought of a correſpondence, it the defend- 
ants ſet forth extras of letters, and ſwear that thoſe are the only parts 
of the correſpondence on the ſubjeC inquired into, it is ſufficient. 
Campbell v. French, 1 Anſir. 5 8. 

[So, when a party refers to extracts from books of accounts, thoſe 

parts which he ſtates to be immaterial, are left ſealed up. hid. 59. 
(Defendant, a truſtee in a vill, who releaſed, and never acted, not 
bound to anſwer allegations of fraud in obtaining the will, and not 
being intereſted, he might be examined as a witneſs. Richardſon . 
Hulbert, 1 Anflr. 65. | 

[Where the bill is amended after anſwer, by adding a defendant, 
the original defendant has no right to anſwer the amended bill, and an 
order for time for that purpoſe is a mere nullity. Gill v. Mathews, 
3 Anſlr. 879.] | 
. [The anſwer need not ſet forth an account, where the ground on 
which it is prayed is denied. Marquis of Donnegal v. Stewart, 3 J. 9 
Jun. 446. | 

[A_ ſchedule to an anſwer, containing at length a bill of coſts, 
and obſervations with reference to a bill formerly delivered for the 
ſame buſineſs, held impertinent, tho? the bill called on the defend- | 
ant to ſet forth how he computed and made out his demand, with 2 


the particulars relating thereto, with interrogatories pointed — 8 
er 


Jobnſon, 4 Vel. fun. 217] * 
y 22 — is in fact only a witneſs, if he anſwers, muſt an- 


C. C. 238. Shepherd v. Roberts, ibid. 239. S. P.) | 
[By a general order, 27 April 1748, all anſwers ſhall be ſigned by the 


boners taking them.] | 

Chan, 6. Vide Rules and Orders of Chancery, 93. © | 
It muſt confeſs, avoid, deny, or traverſe all the material parts of the 

bill, Vide Pra. Reg. in Chan. 6. 


fine and non-claim, and the bill is amended, praying relief, defendant 
for impertinence, but he muſt refer to the former anſwer ; and this 
bill. Hildyard v. Creſſey, H. 1745, 3 Atkyns, 303-] 


done within ſeven years, without ſaying, To his remembrance, or as he 
believes, unleſs the court, upon exception, ſees cauſe to diſpenſe with 
ſo poſitive an anſwer. Ord. per Cla. Rules and Orders of Chancery, 99. 
Vide Pract. Reg. in Chan. 7. be 

Yet, that he did not receive more, to his remembrance, was allowed. 
1 Ver. 470. = N 

It muſt be without evaſion: as, the receipt of 1001. Sc., ſhall not 
be anſwered literally; but the defendant ſhall ſay, that he did not re- 
ceive any part, or that he received ſo much, and not the reſidue ; for 
he ought to traverſe the ſubſtance, viz. the receipt. Ord. per Cla. 
Rules and Orders of Chancery, 100. Vide Pract. Reg. in Chan. 8. 

So, if a fact be charged with divers circumſtances, he ſhall anſwer 
to the fact alleged; and it is not ſufficient to deny that he did it, with 
ſuch circumſtances, which is a negative pregnant. id. 

Bill to make a ſettlement, and diſcover incumbrances upon the land 
to be ſettled 3 if the defendant denies the agreement to make a ſettle- 
ment, yet he ſhall anſwer to the incumbrances immediately, without 
anſwering to the incumbrances upon interrogatories after it is deter- 
mined, whether he agreed or not. R. 2 Vent. 357. 

[Tho' a perſon cannot compel another to ſet forth by what title, nor 
under whom he claims, merely becauſe his lands lie next, yet where 
the diſpute is about boundaries or unity of poſſeſſion, defendant muſt 


let forth how he is entitled. Champernoon v. Borough of Totneſs, M. 
1740, 2 ihn, 112.] 


not by plea, inſiſts upon a diſcharge by a modus, he ought to anſwer 
to the quantities and values, and what lands he has, and it ſhall not 
referred to an examination by interrogatories. R. Hard. 130. 
(If the anſwer admits plaintiff entitled to all tythes, but of corn 
and grain, the court will decree him hay, without proving he ever re- 
ceived it. Fox v. Bardawell, P. 1733, Bunb. 327. 


If che bill be againſt huſband and wife, they may anſwer ſeverally. 


bY Ca. Ch. 39. I A 


But the anſwer of the wife is nothing worth, if the Luſband does 
not anſwer, 2 Ca, Ch. 173. And 
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ſereral items, and to a minute compariſon of the two bills. Alſager 
ſwer fully, tho he might have pleaded. Cartwright v. Hateley, 3 Bro. 
parties ſwearing them, in the preſence of the maſter or of the commiſ- 


It ſhall be ſuccin, and not ſcandalous. Vide Pract. Reg. in 


[If a bill is brought for diſcovery only, to which defendant pleads 
cannot put in a complete anſwer over again, for it might be referred 
laſt anſwer is to be conſidered as a part of the anſwer to the original 


It mult be direct, as to the act of the defendant, charged to be 


Bill in the Excheguer for tythes, if the defendant by anſwer, and 
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And if the anſwer of the wife confeſſes that which the hutha;d 
denies, it ſhall not prejudice the huſband: 2 Ca, Ch. 3g, 
Uf the huſband is run away ſince appearance, and no friend vill 
be guardian, the wife may have leave to.anſwer without. Gly 7 
Young, P. 10 G. Bunb. 167.] | . 
A huſband allowed to anſwer without his wife, becauſe ſhe declared 
ſhe would not anſwer with him, and loved the plaintiff better. Mur. 
riet v. Lyon, T. 10 G. Bunb. 175.1 | | 
[If a huſband brings a bill againſt his wife, ſhe ſhall anſwer as 2 
feme-ſole, and not by guardian, Ex parte Strangeways, P. 174 
3 Atkyns, 478.] ; 5 | 
If a bill is brought againſt a Jew, he ſhall be ſworn upon the Per. 
tateuch in the preſence of the plaintiff's clerk. 1 Ver. 263. 
[Defendant put in his anſwer on affirmation, as being a quaker. 
The court will not inquire whether he is one, for he would be pre- 
. cluded from denying that fact, on an indictment for perjury in the an- 
ſwer. Marſh v. Robinſon, 2 Anſtr. 479.] . © | = 
A defendant being ſurpriſed in his anſwer, before replication, upon | 
a certificate, and an affidavit of notice ſhall be allowed to amend the 
miſtake. Ca. Ch. 29. | es 
[An anſwer may be amended before iſſue joined, Mullins v. Sin- 
monde, H. 1724, Bunb. 186.] | | 
An anſwer was amended (by making a greater quantity of acres) 
after iſſue joined, and a commiſhon iſſued, on defendant's paying cal 
all coſts, and taking a new commiſhon at his own expence. Berne 
v. Chambers, H. 1727, Bunb. 248. : X 
[Anſwer refuſed to be amended, (by altering the day of payment of 
a modus,) tho' iſſue not joined, and the day ſet right in a croſs bill 
Wortley Montague's Caſe, ibid.] 
[An anſwer amended by the draught, where the miſtake was 250 
or 300, for 25 or 30. Biſhop of Ely v. James, H. 1730, Bunb. 295. 
[But refuſed to amend 86 for 68, where the draught and ingroll- 
ment agreed. Bid. Vid. Harris v. Daubeny, 3 Anſtr. 717. 


[If attorney-general has put in the common anſwer to a bill of in- 7 
terpleader, (that he is a ſtranger, and hopes the intereſt of the crown 
will be taken care of, Cc.) he may withdraw it, (on motion,) and "oy 
put in another, inſiſting on the particular right of the crown. £r- cot 
rington v. Attorney-General et al. P. 1731, Bunb. 302.) 

[Anſwer may be amended, if for plaintiff's benefit, and defendant i un 


very old. Holliday v. Nabb, M. 1732, Bunb. 323.] 

[A defendant, on particular circumſtances may have leave to 
amend an anſwer by adding a new fact; as, if the anſwer refers to ret 
a deed, to amend by adding that by the cuſtom of the country where 
it was executed, it was depoſited, ſo that an authentic copy is al 
that can be had. Wharton v. Wharton, P. 1740, 2 Atkyns, 294. 
The court will not allow a defendant to amend an anſwer, 

ſtriking out the admiſſion of a fact which would deprive plaintiff of 
the benefit of this evidence; eſpecially if he does not ſwear he vas 
ſurpriſed into the admiſſion, or ill-adviſed in ſetting it forth. Pearce 
v. Grove, T. 1747, 3 Atkyns, 522. ; 

[Nor, ſhall an anſwer be amended after an i ndictment for perju} 
preferred, or threatened, in order to avoid the indictment, 1 Brun. 


Ch. Rep. 419-] [Not 
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Nor, aftey-replication pat in, on affidavit that defendant was in- 
formed, and believed that he had a good defence, (viz.) a modus, and 
had not inſerted it in his anſwer, not being then able to ſet it forth 
with preciſion, Motion refuſed with coſts. The practice is to allow 
a ſupplemental anſwer, but that only where new matter ariſes, or a 
ſufficient reaſon is given for its not being inſerted in the firſt anſwer, 
Tennant v. Wilſmore, 2 Anftr. 362.] £29] 

So, aſter a compromiſe of the cauſe, the bill and anſwer may, by 
conſent, be ordered to be taken off the file. 1 Ver. 189. : 

' [Motion for leave to anſwer by guardian, muſt name one. Braſ- 
fington v. Braſſington, Anſir. 369. ARE ont 

[In a ſuit for an account of tithes, the defendant cannot pay 
money into court before anſwer. Hall v. Matthews, Anſtr. 444-] 


(K 3.) Anſwer by Commiſſion. 8 85 | 


The defendant may take out a commiſſion to take his anſwer in the 
tountry, of courſe, without motion or affidavit ; vide the form, Weſt. 
{. 27. Vide Pract. Reg. in Chan. 72. 2 | 

And it was uſual to incloſe a copy of the bill in the commiſſion. 
Vide. Pract. Reg. in Chan. 72. : | : 

But now, by the ff. 4 & 5 Ann. 16. no copy, abſtract, or tenor of 
any bill in equity ſhall go with the dedimus, or commiſſion for taking 
the defendant's anſwer, and in lieu of it, the ſworn clerks, in all 
cauſes, ſhall take to their own uſe the whole term fee of 3s. 4d. and 
the whole fee for all ſmall writs made by them. ES 

But a commiſſion ſhall not be allowed, after an attachment with 
proclamation returned, without motion upon an idavit, that the 
defendant is ſick, or other ſpecial cauſe ; or without the aſſent of the 
plaintiff, Vide Pra&. Reg. in Chan. 75, 6. 3 

Nor, aſter time allowed for taking the anſwer by reaſon of the ab- 
ſence of writings, &c, | | | 

Nor, after an anſwer formerly taken upon commiſſion. Ord. per 
= Vide Rules and Orders of Chancery, 99. Vide Pract. Reg. in 

77 1 

And by an order in the Exchequer, a defendant who anſwers by 
commiſſion ſhall not demur, or give a dilatory plea, without order of 

court upon motion. Rules and Orders in Exchequer, 4. Rule 7. 

So, if the defendant prays a commiſſion, and does not take it out 
until three weeks before the next term, (other than Trinity term,) the 
plaintiff may take out proceſs of contempt. Bid. Rule 6. 

The commiſſioners mult adminiſter the oath to the defendant, and 
return the commiſſion with the anſwer ſigned by the defendant, and 
the bill (vide ſupra, and 5 Ann. 16.) incloſed in the commiſſion, there- 
unto annexed, and ſigned by the commiſſioners in this form, capt, apud 
C. in Com. E. 20 die M. & c. coram nobis, & c. . 

(hy a general order, April 27, 1748, by Lord Hardwicke, all an- 
wers and pleas, as well thoſe which ſhall be taken before commiſ- 
boners in the country, as thoſe which ſhall be taken before any maſter 
of this court, ſhall be ſigned by the parties ſwearing ſuch anſwers 
and pleas, in the preſence of the maſter, or of the commiſſioners be- 
fore whom the ſame ſhall be taken reſpectively. 2 Atkyns, 304+] | 
*\ commiſſion may go to take the anſwer of a heathen idolator, in 
the E/ Indies, and ſhall be to take the oath in the molt ſolemn manner 

Vol. I. | * | according 


* 
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cording to the commiſſioners! diſcretion, and they ſhall certify che 
manner. Rambkiſſenſeat v. Baker, M. 1739, 1 Atkyns, 19.] 

The commiſſion ſo returned ſhall be delivered to a maſter in Chan- 
cery by one of the commiſſioners; or by ſome other pexſon, who ſhall 


take an oath that he received it from one of the commiſſioners, and 


has not ſince opened it. Vide Pra#t. Reg. in Chan, 79. (which men- 
tions the delivery to be to the ſix-clerk, or his deputy.) 


If the defendant puts in a plea and anſwer by commiſſion, and the 


commiſſioners return, that %a reſponſ. capt. fuit, & c. it ſhall be re. 
jected, but without coſts; for it was the fault of the commiſſioners, 
2 Ca. Ch. 208. | 

If the commiſſion is only to take the anſwer, the commiſſioners 
cannot take a plea or a demurrer. 1 Ver. 275. ME | 
Il time is given, or a commiſſion to anſwer, without any more, 
defendant cannot demur, or plead an anſwer. Philips v. Winter, in 
Fc. P. 1721, Bunb. 74.] | 

But if the commiſſioners return an anſwer annexed to the commiſ- 
ſion, and ſay, jurat. ſecundum tenorem commiſſionis annex., it will be 
well, tho' executio hujus commiſſions, &c. be omitted. 1 Ver. 41. 

After anſwer, but not before, the defendant may move that the 
plaintiff may make his election to proceed at law, or in equity; 
for he ought not to proceed in both. 1 Ver. 103. 

But he may proceed at law for the recovery of the land in ejeQment, 
and for an account of the profits in equity. 1 Per. 105. 


(L) Exceptions. 


1 (L 1.) When delivered, c. 


F the anſwer is inſufficient, the plaintiff may deliver exceptions in 

writing to the counſel, who ſigned the anſwer, or to the deſend- 

ant's clerk, Ord. per Cla. Rules and Orders of Chancery, 10 1. Vide 
Praf. Reg. in Chan. 171. IN: 

[Exceptions cannot be taken to an infant's anfwer, ſor he may 
amend it when he comes of age. Gibſon v. Cele, in Canc. H. 1733, 
Strudwick v. Pargiter, T. 1734, in Sc. Bunb. 338.) 

[A feme-covert ſhall not be obliged to anſwer to what might ſubject 
| Her to a forfeiture, tho' ſhe has not demurred as ſhe ought to hare 
done. Wreteſley v. Bendiſh, H. 1733, 3 P. V. 235. 

Ulf a plea is ordered to ſtand for an anſwer, without any mention 
of liberty to except, plaintiff cannot except. Selen v. Lewin, H. 
1733, 3 P. . 239. ; 2 

[If there is a demurrer to part, and anſwer to part, plaintiff cannot 
except till the demurrer is argued; nor will the court diſcharge the 
demurrer on motion, tho' frivolous. London Aſſurance v. Eaft Ido 
Company, T. 1734, 3 P. W. 326.) 8 
hut if defendant anſwers as to diſcovery, and pleads as to relief 
only, plaintiff may except to any matter of diſcovery before plea Ir- 
gued, (for it plainly is not covered by the plea. 3 P. W. 326.] - 

[When plea or demurrer is over-ruled, if defendant has alſo an- 
ſwered, he need not put in further anſwer till after exceptions; but 
if he only demurred, he muſt anſwer without exceptions put u. 
Cotes v. Turner, H. 98 Bunb. 123.) 

The exceptions (hal 


filed, 


be deliyered the term in whigh hie anſwer v9 


So 
* 
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fted, or within eight days after that term. Ord. per Cla, Rules and 
Orders of Chancery, 101. Vide Pract. Reg. in Chan. 171. 

And if the anſwer was filed in the vacation, within eight days after 
the beginning of the next term. Bid. : 8 

Or, upon motion, the court will give time to deliver exceptions 
afterwards. Jbid. CY | 68588 | 

[If anſwer comes in in Michaelmas term, and plaintiff does not 
take exceptions within eight days of Hilary term, yet on applying to 
the coutt, he is entitled of courſe to except, provided he does it in 
two terms, including the term in which he moves ; but if he ne- 
glects it then, the court will not give leave but upon particular cir- 
cumſtances. General Order, M. 1743, 3 — I19.] | 

Nor, to refer it for impertinence. Anon. T. 1755, 2 Veſey, 631.] 

In the Exchequer, by rule, the exceptions ſhall be delivered within 
four days of the term next after the anſwer, and ſhall be entred to be 
heard by the court upon the Saturday ſe*nnight following. Rules and 
Orders in Exchequer, 6. Rule 14. Es 

And an anſwer in the vacation, after ſetting down of cauſes, ſhall 
be reputed an anſwer of the term enſuing. Vide Rules and Orders in 
Exchequer, 7. Rule 14. | | 

But in Chancery, if there is a plea to part, and an anſwer to part, 
the plaintiff ſhall not take .exceptious to the anſwer before the plea is 
argued. 1 Ver. 344. 5 | | WE 

If the defendant, within eight days after the delivery, ſatisfy the 
plaintiff that the exceptions are frivolous, he may waive them, Vide 
Rules and Orders of Chancery, 101. Fide Pract. Reg. in Chan. 171. 

Or, the defendant within the ſame time may amend his anſwer, or 
agree that he will amend it, upon payment pf 20s. coſts. Ord. per 
Cla. Rules and Orders of Chancery, 101. Vide Pract. Reg. in Chan. 
171. In the Exchequer, the defendant may amend two days before 
the day of hearing, on payment of 20s, coſts. Vide Rules and Orders 
in Exchequer, 6. Rule 14. x „ 

If the plaintiff does not waive, nor the defendant amend, the plain- 
tiff hall moye the court, that the exceptions may be referred to a 
maſter, Vide Rules and Orders of Chancery, 101. Vide Pract. Reg. 
in Than. 171. In the Exchequer, they ſhall ſet down to be heard by 
the court on the Saturday ſe nnight. Vide Rules and Orders in Ex- 
cheguer, 6, Rule 14. | | 
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N If the exceptions are delivered in vacation, the defendant ſhall have 

| time to amend till the fourth day in the next term, unleſs he be 
haſtened by the court. To a | 

ok If the maſter reports the anſwer good, the plaintiff ſhall pay 405. 

4 colls. Ord, per Cla, Vide Rules and Orders of Chancery, 101. Vide 

2 Fract. Reg. in Chan. 171. So, in the Exchequer, if the court allows 


F 5 anſwer to be good. Vide Rules and Orders in the Exchequer, 7. 
e 14, | 


[+ L he reports it inſufficient, the defendant ſhalt pay 407. coſts, or 
| if the anſwer was taken by commiſſion, 50 5., and ſhall make further 
— ag Ord. per Cla. Rules and Orders of Chancery, 102. Vide 
1 — Reg. in Chan. 172. In the Exchequer, if the court adjudges 
* anſwer inſuſſicient, the defendant pays 3 J. coſts. Vide Rules 


V in Exchequer, 6. Rule 14. | 
d the plaintiff ſhall haye a ſubpœna for the coſts, and the other 
| - T2 | anſwer 
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anſwer ſhall not be received till the coſts are paid. Vide PraF. Ris. 
in Chan. 172. In the Excheguer the defendant ſhall give another an. 
fwer in eight days, (unleſs he takes out a commiſſion to take his an. 
iwer,) and ſhall rejoin gratis, and join in commiſſion to examine 
witneſſes. Vide Rules and Orders in the Exchequer, 7. Ritle 14. 

[if defendant anſwers the exceptions fully, the court will not give 
leave to add or amend an exception, but plaintiff may amend his bill 
by varying a word or two, and have an anſwer to it. Wickens v. 
Pratt, H. 1727, Bunb. 246. 

l When exceptions are allowed, plaintiff may of courſe amend with. 
out coſts, amending defendant's copy. Chambers v. Robinſon, T, 
10 G. Bunb. 169. h 5 

[lf on exceptions allowed plaintiff has leave to amend, and de- 
fendant puts in further anſwer before amendment, plaintiff may turn 
the whole amendment into exceptions to the ſecond anſwer,  Ceu/. 
fron v. Richardſon, T. 10 GC. Bunb. 168. . 

If the anſwer be reported inſufficient, the defendant ſhall anſwer 
to all the points excepted to, tho? more than the bill contained, un- 
leſs he excepts to the report. Ca. Ch. 60. | | 

[Exceptions to the anſwer to an amended bill ſhall be referred to 
the ſame maſter to whom the exceptions to the anſwer to the original 

were referred. 1 Brown. Ch. Rep. 39.] „ 

If the ſecond anſwer be reported inſufficient in the points excepted 
to, the defendant ſhall pay 3. coſts. Ord. per Cla. Rules and Or- 
ders of Chancery, 102. Vide Prat. Reg. in Chan. 172. 

And the plaintiff, upon motion, ſhall ſtay all proceſs againſt him, 
for not anſwering to any croſs bill, until eight days after the defend- 

ant has made ſufficient anſwer, 7 | 

And the plaintiff ſhall proceed with his proceſs for contempt 
againſt the defendant, and need not begin with a /ubpena de novo. 
Ca. Ch. 238. So, in the Exchequer. Vide Rules and Orders in Ex- 
chequer, 7. Rule 16. | 

If after an anſwer is reported inſufficient, and upon exceptions 15 
held bad by the court, another defendant gives the ſame anſwer, it 
| ſhall be difallowed. 1 Ver. 74. 

In the Exchequer, if the ſecond anſwer be adjudged. inſuſſicient, 
the defendant ſhall pay double coſts, viz. 6/1. Fide Rules and Orders 
in Exchequer, 7. Rule 15. | 

In Chancery, if the third anſwer be reported inſufficient, the de- 
ſendant ſhall pay 47. for coſts. Ord. per Cla. Rules and Orders of 
Chancery, 102, Vide Pract. Reg. in Chan. 172. In the Exchequer 
9/1. viz. treble coſts. 1 

[If exceptions are allowed to two anſwers in Scac. and plaintiff 
amends, and defendant puts in an inſufficient anſwer to amended bill, 
he ſhall pay 91. coſts, as upon a third inſuſlicient anſwer. Hat man 
v. Immin, M. 1725, Bunb. 203. ICS 

If the fourth anſwer, he ſhall pay 5 l., and ſhall be examined upon 
interrogatories, to the points excepted to, and be committed until hc 
makes a full anſwer and pays the coſts. Ord. per Cla. Rules 

| Orders of Chancery, 102. Vide Pratt. Reg. in Chan. 172. In a 
© Exchequer, he ſhall pay ſuch coſts as the court ſhall think fit, 11 

{hall be committed and examined upon interrogatories Vide Rui 

and Orders in Exchequer, 7. Rule 15. | But 
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But in Chancery, upon a plea over. ruled, and three inſufficient an- 
{wers, the defendant ſhall not be committed to be examined upon 
interrogatories. Ca. Ch. 279. . 8 
| [The court will not give leave to add new interrogatories for ex- 
amination of defendant, on the examination's being reported inſuf- 
ficient, and that both ſets may be anſwered at the ſame time, without 
notice of the motion be given to the other party. Anon. P. 1147, 
3 Atkyns, 511. 1 1 5 

When the defendant is to be examined upon interrogatories, his 
counſel ſhall ſee them before the examination, but ſhall not have a 
copy. Per Cur, upon motion. Ca. Ch. 66. 2 ä 

And the defendant ſhall have counſel attending in the next room, 
when he is examined, for his advice in point of law, if needful. Ord. 
upon motion. Ca. Ch. 66. 

If the maſter reports the anſwer inſufficient, when it is good, ex- 
ceptions may be taken to the report. Vide poſt. (W 3.) 

(If, on anſwer's being reported inſuſhcient, defendant does not ex- 
cept, but puts in ſecond anſwer, and that is alſo reported inſufficient, 
defendant may except to this report, as it has not undergone the - 
judgment of the court. If it was a ſingle exception, Qu. ? Finch v. 
Finch, M. 1752, 2 ef. 491.] 

[Second anſwer may be put in, pending exceptions to the firſt, 
Knox v. Symmonds, 1 Veſ. jun. 87.) 


(M) Cauſe heard upon Bill and Anſwer. 


] F the anſwer be ſufficient, the plaintiff ought to be well adviſed, 

whether he can have a decree, without other proof, Ord. per Cla. 
Ruler and Orders of Chancery, 100. 

If the cauſe be heard upon bill and anſwer, the anſwer ſhall be 

admitted true in all points. Ord. per Cla. Rules and Orders of Cban- 
cery, loo. Vide Pract. Reg. in Chan. 316. a | 

and no evidence ſhall be admitted, but matter of record, to which 
the anſwer refers, and which is proveable by the record itſelf. Ord. 
fer Cla. Rules and Orders of Chancery, 100. | 

50, if the plaintiff replies, but, without a rejoinder or rules for 

publication, ſets down the cauſe to be heard, the anſwer ſhall be ad- 
mitted to be true in all points. 2 Ca. Ch. 21. 7 
lf a plaintiff of full age does not reply to the defendant's anſwer, 
it is an admiſſion of the facts in the anſwer, but if he is an infant 
it does not affect him, for he can admit nothing. Legard v. Sheffield, 
7. 1742, 2 Atkyns, 377. | | 

In the Exchequer, if the plaintiff hears his cauſe upon bill and an- 
wer, he ought to ſerve the defendant with a /ubpana ad audiendun 
Judicium. Vide Rules and Orders in Exchequer, 8. Rule 19. 

In Chancery, if the defendant by his anſwer ſays, he believes and 
doubts mt to prove the plaintiff paid, if the cauſe is heard upon bill 
and anſwer, the plaintiff's bill ſhall be diſmiſſed ; for altho' the de- 
fendant does not ſay poſitively, that he has paid the plaintiff, yet the - 
Plaintiff ought to reply, otherwiſe the defendant is prevented of his 
proof; and therefore the plaintiff had leave to reply upon payment of 
colts, 1 Ver. 140, | | . 

lf the plaintiff procseds, when lie might have relief upon bill 

jo. 9 i 3 ; | and 


* 
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and anſwer, tho he afterwards obtains a decree, yet he ſhall pay 
_ colts. | | = | 
If, upon the hearing, it appears that the plaintiff is not ready for 
a decree, upon the matter diſcloſed in the anſwer he ſhall have |. 
berty to reply, and proceed upon payment of 5 J. coſts. Per Cyr, 
P. 2 Ann. Vide Pract. Reg. in Chan. 317. So, in the Exchequer, 
and he ſhall reply within eight days, otherwiſe the defendant ſhall 
be diſmiſſed with the ſaid 51. coſts. Rules and Orders in Exchequer, . 
Rule 19. | FX | 
IIf, the anſwer not being ſufficient, an iſſue at law is directed, and 


plaintiff nonſuited, the bill ſhall be diſmiſſed with taxed coſts. New. 


ſham v. Gray, P. 1742, 2 Atkyns, 286.) 5 

[So, on a bill to redeem, referred to a maſter to take an account, 
n to appoint a day, if the mortgagor does not redeem on the day, 
bid. 5 
655 on a bill to be relieved againſt the penalty of a bond, if the 
principal, c. is not paid on the day. Bid. 

[If the plaintiff replies, and then moves to withdraw replication 
and amend bill, then ſets down on bill and anſwer, he ſhall on dil. 
miſſion pay taxed coſts, Semb. ſed qu. ibid.] | 

[By a general order, 27th April 1748, coſts on cauſes heard on 

bill and anſwer are to be at the diſcretion of the court. 


(N) Replication. 


AFTER a full anſwer made, the defendant in the next term 

may give a rule for the plaintiff to reply; and if he does not re- 

ply in the ſame term, his bill ſhall be diſmiſſed with coſts. Vide Pra#. 
Keg. in Chan. 318, | 

The plaintiſf upon the diſmiſſion ſhall pay full coſts. 1 Yer. 334 

Or, after anſwer, the plaintiff himſelf may move to have his own 

bill diſmiſſed. Vide Pract. Reg. in Chan. 144. Ia the Exchequer it 


ſhall be diſmiſſed with 40s. coſts, unleſs the court increaſes them. 


Vide Rules and Orders in Exchequer, 8. Rule 17. 


If no rule be given, or motion made for the diſmiſſion, the plain. 


tiff ſhall make a replication before the end of the third term inclu- 
ſive, otherwiſe his bil} will be diſmiſſed with coſts. Vide Prat, Reg, 
in Chan. 318. | | 

In the Exchegrer, if the plaintiff does not reply the next term after 
anſwer, the detendant may give a rule to reply within a week in the 
ſubſequent term; and if he does not then reply, the bill ſhall be 
diſmiſſed with 5 marks coſts. Rules and — in Exchequer, 8. 
Rule 20. | | 

If there be not a week in term, the plaintiff ſhall have a day to 
ſhew cauße, at the ſetting down of cauſes.” Rules and Orders in Ex 
obequer, 9. Rule 20. | 5 

If the defendant gives a rule, he ought to rejoin gratis and - 
in commiſſion ; and if the plaintiff does not take out a commiſbon 
in the next term, the defendant may take it out cx parte, or dil. 


miſs the bill with 5. coſts, Rules and Orders in Exchequer, 9. 


Rule 20. | | 
In Chancery, the replication ſhall be general or ſpecial, Vide Prad. 
Reg. in Chan. 315. | Shall 


= y K „ * = * . 
a e * 


OY 


CHANCERY: „ 


Shall be ſuccin&, and not ſcandalous. Vid: Pra?, Reg. in Chan. 


| Tn ; | 
5 Muſt maintain the bill, and confeſs, avoid, deny, or traverſe the 


anſwer. Vide Pract. Reg. in Chan. 315. 
Shall not contain matter which does not tend to avoid the anſwer. 
Vide Pract. Reg. in Chan. 316. - 


Nor, proceed to proof in matters confeſſed by the anſwer, but in 


other things only. Vide Rules and Orders of Chancery, 100. Vide 
Praci. Reg. in Chan. 316. 


On a general demand for tythes, and a general replication, if 


plaintiff on the commiſſion gives notice that he will examine only as 

to ſuch matters, it is as well as if the demand had been abridged in 

the replication. Anon. in Sc, H. 1717, Bunb. 22. ( ſed. qu.) | 
[If defendant diſclaims generally, plaintiff ought not to reply; if 


he does, and ſerves ſubpœna to rejoin, he ſhall pay coſts. Williams v. 


Long fellow, M. 1747, 3 Athyns, 58 2. 


If a ſpecial replication be given, the defendant may plead or de- 


mur to it. 1 Ver. 351. \ 
But if the plea and demurrer are allowed, the plaintiff may after- 

wards put in a general replication. Dub. 1 Ver. 351. 

If, after a bill and a ſpecial replication, the defendant recovers by 
a verdict at law, he may plead it in ſuch a manner as to prevent an 
examination into the matter ſettled by the trial. 1 Ver. 351. | 

[The court will not give leave to withdraw replication, unleſs it 
be added, that plaintiff may thereby be enabled to amend his bill, or 
ſome other reaſon to induce the court: or, Qu. if he conſents to pay 
full coſts if his bill is diſmifled at the hearing. Pott v. Reynolds, T. 
1747, 3 Atkyns, $65.] | 

{On diſcovery of new matter in an account, ſupplemental an- 
[wer permitted after replication. Moggridge v. Hodgſon, Auſtr. 443-] 


(O) Rejoinder, ic. 


AFTER veplication, the defendant may rejoin gratis, and compel 
the plaintiff to join in commiſſion. Vide Pract. Reg. in Chan. 

N „ 

if he does not do it, the plaintiff may ſerve him with a ſulpœna 
to rejoin, | 7 | | | 

The plaintiff ſhall not have a ſulpæna to rejoin, unleſs the repli- 
cation be filed before the return of it ; for if the defendant does not 
ſud the replication filed, he ſhall have the ordinary coſts. Ord. per 
Cla. Rules and Orders of Chancery, 102. 

lf plaintiff produces order for ſ#bpena to rejoin, and affidavit 
that ſome of the parties are out of the kingdom, the court will not 


diſmiſs bill for want of proſecution. General Order, T. 1743, 2 fi- 


ut, 604.) 


lf for want of producing ſuch order and aſſidavit the bill has been 


* yet on producing them, afterwards, and paying coſts out 
ot purſe, the court will retain it; but the order muſt be dated be- 
ore the notice to diſmiſs. 151d. 


ter the return of this ſubpœna, and an affidavit of the ſervice, the 


Plaintiff ſnall give a rule, that the defendant ſhall rejoin within ſeven 


Aas; and if he does not, he cannot do it afterwards. — 
1 4 | ; 
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If the defendant does not rejoin, or if he does rejoin, but at the 


requeſt of the plaintiff's clerk does not give the names of commiſ. 
ſioners before the end of the ſame term, the plaintiff without motion, 


or petition, ſhall take out a commiſſion ex parte. Vide Pract. Reg, in 


Chan. 314. | 

By order in the Exchequer, if the defendant makes anſwer by com. 
miſhon, he ought to rejoin gratis, and join in commiſſion to examine 
witneſſes; otherwiſe the plaintiff ſhall take out a commiſſion ex parte, 
within a week after the end of the term. Rules and Orders in Exch. 
auer, 3, 4. Rule 6. ; | 5 | 

So, where the defendant is not bound to rejoin grazis, if he does 
not rejoin upon ſervice of a ſubpena. Vide Rules and Orders in Ex- 
chequer, 9. Rulg 21. 

The rejoinder ſhall maintain the anſwer, and traverſe, or confeſs 


i and avoid the replication. Vide Praf. Reg. in Chan. 314. 


The plaintiff, if neceſſary, may ſurrejoin, and the defendant rebut 
to it. Vid. 


[But as the court will, in genera], permit a plaintiff to rectify any 


defect or error in his bill, by amendment or ſupplemental bill; and 
will alſo, in ſome caſes, permit a defendant to rectify an error, or 
ſupply a defeQt in his anſwer, either by amendment or a farther an- 
ſwer; ſpecial replications, and the ſubſequent pleadings, are now but 
little uſed, Mziford's Pleagings in Chancery, 19.] 


(p) Examination of Witneſſes. 
(P 1.) By the Examiner. 


| V 7 HEN the parties are at iſſue, they ſhall proceed to the examina- 


tion of witneſſes. Vide Rules and Orders of Chancery, 103. 

But no examination can be before anſwer. Vide Pract. Reg. in 
Chan, 161. = = 

Each party may examine his witneſſes before an examiner of the 
court, if he pleaſes. Lid. | 

And o:2ht to examine them before him, if they live within ten 
miles of London, unleſs a commiſſion be allowed for ſpecial cauſe 
upon motion and affidavit, Ord. per Cla. Vide Rules and Orders of 
Chancery, Icq. | 

And all depoſitions taken by commiſſion, without ſpecial order, 
within London or ten miles of it, ſhall be ſuperſeded ip/o facto, and 
not be admitted as evidence at the hearing of the cauſe, and he who 
procured them ſhall be puniſhed. Ord. per Cla. Rules and Order: if 
Chancery, 109. Vide Pract. Reg. in Chan. 85. 

The witneſſes ſhall be examined by the examiner himſelf, and not 


by his clerks, Ord. per Cla, Rules and Orders of Chancery, 195+ 


Vide Pra@. Reg. in Chan. 159. | 

And ſhall be ſhewn to the adverſe party, or his clerk, before they 
are produced to the examiner. Ord. per Cla. Rules and Orders f 
Chancery, 103. Vide Praf. Reg. in Chan. 163. 


And after anſwer, but before the rule for paſſing publication is 


ſerved, a note in writing of the name, title, and dwelling oft 
witneſſes examined ſhall be delivered to the adverſe party or his clerk; 
and the cxaminer ought to ſee that ſuch notice is given. id. The 


- 
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The examiner ſhall not diſcover any interrogatory, before publica - 
tion. Vide Pract. Reg. in Chan. 158. us 

And ſhall have no perſon in his office, who does not take an oath, 
that he will not directly or. indirectly diſcover, or give a copy of 
any interrogatory delivered to him, or in his office, before publica- 
tion. Ord. per Cla. Rules and Orders of Chancery, 106, Pide Praf, 


Reg. in Chan, 159- | 


(P 2.) By Commiſſion. 


If the witneſſes live above ten miles out of London, or within, 
upon ſpecial cauſe, the parties may take out a commiſhon to examine 
them. Vide Rules and Orders of Chancery, log. Vide Pract. Reg. 
in Chan. 85. | £ 

If the * join in commiſſion, one of them ſhall give the 
names of four commiſſioners, and the other of four others; and two 
of each fide ſhall be refuſed by the other party. Vide Pract. Reg. in 

han, 84. „„ 
, If "a defendant ſubmits to anſwer upon interrogatories, or for a 
contempt, which ought to be by rule, within four days, or ſhall ſtand 
committed; yet if he be in the country, a commiſſion ſhall be allowed 
him. 1 Ver. 187. | 2 

The commiſſioners ſhall not be of kin to either party. Vide Prat. 
Reg. in Chan. 84. | 

Nor, maſter, leſſor, or partner. id. ; 

Nor, counſel, attorney, or ſolicitor in the cauſe. Bid. | 

[If a commiſſioner is plaintiff's ſolicitor, the depoſitions ſhall be 
ſuppreſſed, and the ſolicitor pay all colts. richer v. Moore, M. 1730, 
Bunb. 289.] : 

Nor, a creditor, or concerned in a ſuit with either party. Yide 
Pract. Reg. in Chan. 84. | 

And by order gth Feb. 8 Geo. commiſſioners and their clerks 
ſhall be ſworn to act impartially, and not diſcloſe the contents of 
the depoſitions till publication. Vide Rules and Orders of Chancery, 


207, 8, 9. | 


But they may take a reward; and an aſſumpſit lies for non-pay- 
ment, for they are named by the party. R. 1 Sal. 3 30. 

The plaintiff, in the firſt place, ſnall have the carriage of the com- 
miſſion. Vide Pract. Reg. in Chan. 83. | 

And he who has it, ſhall give 14 days notice to the other ſide, in 
perſon or by note in writing, of the time and place of the execution, 
Fide Prad. Reg. in Chan. 86. | | 
Uf there are four commiſſioners of a ſide, plaintiff may give no- 
tice of execution to any two of defendant's commiſſioners. Anon. 
P. 1748, 3 Atkyns, 633-] „ | 

But if by the default of him or his commiſſioners, it be not ex- 
ecuted at the ſaid time and place, he ſhall pay all coſts which ap- 
pear to have been expended by the other fide upon affidavit, in fees, 
entertainment of the commiſſioners, witneſſes, &'c. ſhall take out 
another commiſſion- at his own charge, and ſuffer the other ſide to 
have the carriage of it. Ord. per Cla. Vide Rules and Orders of 
Chancery, 108. Vide Pra@. Reg. in Chan. 86. 88. So, in the Ex- 


(hequer, Vide Rules and Orders in Exc hequer, 9. Rule 22. 
| | Otherwiſe, 
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Otherwiſe, if by the default of the clerk; for then it ſhall be re. 
newed at the equal charge, or at the charge of him who procured the 
non- execution. Vide Pract. Reg. in Chan. 88. c 

In the Excheguer upon a commiſſion renewed, the other party may 
join and croſs- examine the witneſſes if he pleaſes. Rules and Order; 
in Exchequer, 9. Rule 22. 


But if he examines his own witneſſes, he ſhall pay half the charge. 


Rules and Qrders in Exchequer, 10. Rule 22. 

So, the other party may have a duplicate of the commiſſion, ami 
if he who takes out the commiſſion does not give eight days notice 
of the execution, before the return, the other may execute the du- 
plicate upon four days notice, and no fecond commiſſion ſhall be 
awarded without motion. Bid. | 

If, after an order that notice be given to one defendant, notice be 
given to another, who has but a ſmall intereſt in the cauſe; another 
commiſſion ſhall be awarded, and carried by that defendant to whom 
the notice ought to have been given. 

If a commiſſion be renewed upon the default of the defendant ot 
his commiſſioners, or becauſe he has not examined all his witneſſes, 
he ſhall examine all his witneſſes before the return of that commiſſion, 
either upon the commiſſion or in court, at his peril ; and no other 
commiſſion ſhall iſſue, but for the examination of witneſſes beyond 
Tea, or by order of the court. Rules and Orders in Exchequer, 10, 
Rule 23. 

In Chancery, no commiſſion ſhall be granted after publication, 
without order. Vide Pract. Reg. in Chan. 89. 

So, in the Excheguer there ſhall be no commiſſion for the examina- 
tion of witneſſes in Londen or within ten miles of London, without 
order upon an afrdavit, that the witneſſes are unable to come, or 
other cauſe. Rules and Qrders in Exchequer, 10. Rule 24. | 

And if ſuch commiſſion be without order, it ſhall be ſuppreſſed 
% facto, and the depoſitions thereupon ſhall not be read at the 
hearing of the cauſe. Jbid. | | 
| [The Exchequer may iſſue a commiſſion to examine witneſſes abroad 
to make uſe ot the depoſitions at the trial of the cauſe. Jenkins v. 
Larwood, P. 1717, in Sc. B.] | | 

The court will not grant a commiſſion to examine, to be made 
uſe of in trial at law, before iflue is joined here. Lowtber v. Wher- 
sw96d, M. 1722, Bunb. 120.) 

In Chancery, if the commiſſioners have authority by their com- 
miſſion, they ought to ſummon the witneſſes before them. Vide Prod. 
Reg. in Chan. 89. | : 

If they have not authority, the witneſſes ought to be ſerved with 
a ſulpœna ad teſtificand. Ibid. | 

The commiſſioners ought to demean themſelves well in the exz· 
mination of the witneſſes; for upon an ¶davit of miſbchaviour, an 
attachment lies againſt them. | 

If they are obſtructed they ought to certify the obſtruction. Vie 
Pratt. Reg. in Chan. 92, © | | | 
If they cannot agree, an examiner ſhall be ſent to them. Vide 
Pract. Reg. in Chan. 93. | 
If the commiſſion be obtained by a feme-ſole, who marries before 
the execution, yet they may proceed. The 


CHANCERY. | 283 


The commiſſioners may adjourn to another place, or time, if the 
witneſſes are infirm, &c. Ca. Ch. 282. 9 
After examination of the witneſſes, the commiſſioners ought to 
annex the depoſitions with the interrogatories to the commiſſion, and 
return it. Vide Prad Reg. in Chan. 92 | 


court by a commiſſioner himſelf. Bid. 
the commiſſioners, and does not know of any alteration. Vide Pra, 
Reg. in Chan. 79. 92. 

A commiſſion ſhall not be quaſhed upon petition, but only after a 
reference and certificate. Vide Pra. Reg. in Chan. 86. 
A commiſſion in the Exchequer ought to be executed the next va- 


bill and anſwer. Vide Rules and Orders in Exchequer, 8. Rule 19. 
(If a commiſſion in England is taken out in the vacation, returns 
able ail heut delay, it does not expire the firſt day of next term, but 
may be continued in execution to the laſt day of it. Barnſley v. 
Pell, M. 1747, 3 Atlyns, 593-] | 

{In a ſuit to obtain teſtimony for defence of an action at law, 
the court refuſed to grant a commiſſion to examine witneſſes abroad, 
on an affidavit of the plaintiff*s ſolicitor, that from the inſpection 
of certain papers, he believed the examination to be neceſſary. 
Shedden v. Baring, 3 Anſtr. 880.] | | 

[The court of C. P. will not, by putting off a trial or other indi- 
rect means, compel a party to conſent to a commiſſion for the exa- 


33 Ges. 3. 1 Boſ. Pull. Rep. 210.] | 
Where contradictory verdiAts have been ſound on a policy of in- 
ſurance, and a third action brought againſt another under-writer, the 
court of C, P. will not put off the trial to enable him to obtain a 
commiſſion from a court of equity for the examination of witneſſes 
in Scotland, to the ſame facts which were given in evidence on the 
lai: trial; more particularly if he has obtained time to plead on the 
. uſual terms. Ibid.) | Ne 
A commiſſion to examine wuneſſes abroad, cannot be granted 
without an affidavit of materiality, altho' the ſuit is merely to ob- 
tam evidence to ſupport an action. Anon. 1 Anftr. 201. See allo 
Oldham v. Carleton, 4 Bro. C. C. 88.] | 

LA married woman living in America being entitled to a legacy, 
4 commiſſion to examine her would have been directed; but as ſhe 
la been examined under a commiſſion iſſued by the American go- 


vernment, that was conſidered ſufficient. Campbell v. French, 3 Vef. 
Jin. 321 ] | | Yea | 


(P 3.) Commiſſion ex parte. 


the plaintiff may have a commiſſion ex parte, and ſhall name ſix com- 
miſtoners, two of whom ſhall be left out by the court. Vide Pra. 
Keg. in Chan, 85. RI A 


* if he who carries the commiſſion, does not give ſuſſicient no- 
60 the execution, the ather may have a commillion ex parte, 


Or, 


And the commiſſion executed ſhall be delivered to a maſter of the 


Or, by one who ſhall make oath, that he received it from one of 


cation, where the plaintiff replies after the cauſe is ſet down upon 


mination of witneſſes in Scotland. Calliand v. Vaughan, C. P. H. 


If the defendant does not join, or refuſes to name commiſſioners, 
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Or, if the plaintiff refuſes to join, the defendant may have a com. 
miſſion ex parte. Vide Pract. Reg. in Chan. 82, 83. "2 

Or, if the plaintiff examines his witneſſes before an examiner of © 
the court. 

He who takes out a commiſſion ex parte, need not give notice to 
the other of the execution. Vide Pract. Reg. in Chan, 85. 

So, in the Exchequer, if there be a commiſſion in an informa. 
tion, in the nature of an inquiſition, to entitle the king, it ſhall be 
taken out ex parte, and the. defendant ſhall not join in commiſſion, 
Sav. 4. | | 

Otherwiſe, where the commiſſion is after plea and .iflue joined, 
for then the defendant ſhall join; becauſe then it is to prove the title 
of the king. Saw. 4. | 


(P 4.) New Commiſſion. 

If the defendant ſerves his witneſſes, and they do not appear, he 
ſhall have a new commiſſion by conſent, or by order of court. Pi: 
Pratt. Reg. in Chan. go. | | 

But if he does not examine any witneſs nor puts in his interro- 
gatories, he ſball not have it, without order upon motion and affidavit, 
and coſts paid, Vide Pract. Reg. in Chan. 88. 

And he ſhall bear all the charge of it in court and in the country; 
except where the other alſo examines more witneſſes; for then it 
ſhall be at equal charge. Ord. per Cla. Vide Rules and Orders of 
Chancery, 108. Vide Pract. Reg. in Chan. 87, 88. 

And he ſhall bear the charge, tho' the other ſide croſs-examines his 
witneſſes. Ord. per Cla. Vide Rules and Orders of Chancery, 108, 
Vide Praf. Reg. in Chan. 87, 8. | 

And the charge ſhall be aſcertained by the affidavit of him who ex- 
pended it. Ord. per Cla. Vide Rules and Orders of Chancery, 108. 
Vide Pract. Reg. in Chan. 88. . 

i If he examines a witneſs, he ſhall not have a new commiſſion to 
re- examine him, tho' the witneſs makes affidavit that he was ſurpriſed. 
Ca. Ch. 25. | 

But in uch caſe he may have an order, that the witneſs be er 
amined upon the hearing of the cauſe. | 

So, if any party does not examine all his witneſſes, there may be 
a new commiſſion. | | . 

Or, if the firſt commiſſion be quaſhed, | 

Or, if by the default of him who bad the commiſſion, or of his 
commiſſioners it was not executed. Vide Rules and Orders of Chan. 
cery, 109. | | 

1 commiſſioners on one ſide do not attend; in order to 
have a new commiſſion, the offidavits muſt ſtate that the party or 
his agents have not ſcen the depoſitions on the other fide. 2 Brote. 
_ Ch. Rep. 1.] | : 

He who, has a new commiſſion muſt examine all his witneſſcs 
upon it before the return. Ord. per Cla. Vide Rules aud Oraers 9 
Chancery, 109. | . 

Or, before the end of the term, in which it is returnable in court. 
Ibid. | | 
But he may examine them after the return, upon a ſpecial order. 
As to new commiſſion in the Exchequer, vide ante, ( 2.) [To 
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[To obtain a commiſſion to examine witneſſes abroad, there muſt 
be an affidavit that the matter aroſe there, or ſufficient to ſhew it, 


read out of the anſwer. 2 Brown, Ch. Rep. 273-] 
(P 5.) Interrogatories. 


Interrogatories ought to be prepared before the examination of the 
witneſſes. Vide Pract. Reg. in Chan. 220. 


Which being engroſſed ſhall be delivered to the examiner. Bid. 
And ſhall be ſent with the commiſſion to the commiſſioners. Bid. 


And one party ſhall not know the contents of the interrogatories 
of the other. 


In the Exchequer, after interrogatories exhibited by either party, 


there ſhall be no addition or alteration, without leave of the court. 
Rules and Orders in Exchequer, 11. Rule 24. 

Interrogatories in Chancery muſt be ſhort, material, and apt. Vide 
Rules and Orders of Chancery, 103. Vide Prat, Reg. in Chan. 220, 

And only to points neceſſary. Ord. per Cla. Vide Rules and Or- 
ders of Chancery, 103. Vide Pract. Reg. in Chan. 220. 

And by order 29th April 3 Fac. 2. they ſhall be peruſed and ſigned 
by counſel, or otherwiſe ſuppreſſed. Vide Rules and Orders of Cban- 
cery, 173. Vide Praft. Reg. in Chan. 220. 

But a witneſs cannot demur to an interrogatory, if it be not ma- 
terial, 1 Ver. 165. | | | 

When the witneſſes are examined in court upon a ſchedule of in- 
terrogatories, no other interrogatories can afterwards be added for the 
ſame witneſſes. Ord. per Cla. Rules and Orders of Chancery, 103. 
Vide Praft. Reg. in Chan. 221, | „ 

So, when the party hath had a commiſſion preſent upon the ſirſt 


examination, he ſhall not examine upon new interrogatories, by an- 


other commiſſion, as to the merits of the cauſe. Ca. Ch. 274. 

But as to an alteration of exhibits made at the firſt examination, 
he may. bid. 

So, if witneſſes are examined by the examiner, each party may 
aſterwards exhibit one or more interrogatories, or a new ſet of inter- 
gatories, for the examina:ion of the ſame or other witneſſes, 'by 
reaſon of the credit of the examiner who is a ſworn oſhcer. Pr. 


Cha. 386, | 


[A creditor, who has proved before the deputy remembrancer 


his demand on the eſtate in the cauſe, not ſuffered to exhibit inter- 


rogatories to plaintiff to diſcover the demands due from him to the 
eſtate; becauſe each creditor might claim the ſame privilege. Bower: 


v. Webb, Anftr. 361.3 


{Impertinent interrogatories ſuppreſſed. 1 Ye/. jun. 400. | 
[An interrogatory being ſuppreſſed as leading, the court, under 
the circumſtances of the caſe, gave leave to exhibit a freſh- interro- 


 gatory. Mentill v. Payne, 3 Anſtr, 9231 


(P6.) The Manner of Examination, 


The examiner, or the commiſſioners, ought to examine the witneſſes 
to the interrogatoris ſeriatim. Ord. per Cla. Rules and Orders of 
Chancery, 105, Vide Prad. Reg. in Chan. go. 164. 


And not permit them to read or hear more interrogatories, * 
„ they 
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they have anſwered the firſt. Ord. per Cla. Rules and Order; f 
Chancery, 105. Vide Pract. Reg. in Chan. go. 164. | 

Nor, permit them to depart before their anſwer is finiſhed to any 
interrogatory. bid. | | | 

Nor, permit them to write their depoſitions, upon ſeeing all the 
interrogatories. Bid. 4 

And if a witneſs will not conform, they ſhall not proceed further 
in the examination, without notice given to the other party, and his 
conſent, or an order of court. Ord. per Cla. Vide Rules and Order; 
of Chancery, 105. Vide Pract. Reg. in Chan. 165. | 

They ought to hold the witneſs to the queſtion interrogated, with- 
out writing vain repetitions, or impertinent circumſtances, 04 
per Cla. Rules and Orders of Chancery, 105. Vide Prafg, Reg. in 
Chan. go. 159. | | 1 

To an interrogatory, of which the witneſs does not know any 
thing, the examiner ſhall write nothing but, 70 this interrogatory this 
examinant doth not depoſe ; and if he does, for the lengthening of the 
depoſitions, he ſhall recompence the party grieved as the court ſhall 
aſſeſs. Ord. per Cla. Rules and Orders of Chancery, 106. Vide 
Pract. Reg. in Chan. 155. | 

If a commiſſioner to take examinations be a witneſs, he ought to 
be examined before he has heard any other examination, 2 Ca, Cl. 
79. Vide Pract. Reg. in Chan. 91 | 

Tf an examination be irregular, the depoſition ſhall be ſuppreſſed; 
as, if a witneſs be three times examined to the ſame matter. 2 Ca. 
Ch. 79. The? he ſpoke uncertainly at the firſt, 2 Ca. Ch. 217. 

So, if a commiſkoner, Sc. be examined in court, or elſewhere, 
after hearing the other examinations. 2 Ca. Ch. 79. 

[The ſpiritual court may be obliged to deliver out a will of land 
on ſecurity. Morſe v. Roach, H. 7 G. 2. Str. 961. 

[If all the deviſees conſent, but otherwiſe not, the court will or- 
der the will to be delirered (on ſecurity) to be carried abroad, to be 
proved under a commiſſion by a witneſs always reſiding there. Fre- 
derick v. Aynſcombe, M. 1738, 1 Athkyns, 627.] 

[Lord Macclesfield ordered a will to be delivered by the preroga- 
tive office to the regiſter office in Symond's Inn, there to lie till the 
court of Chancery had done with it. d.] 


(P 75.) What Witneſſes ſhall be examined, 


The party himſelf, or his wife, his counſel, attorney, or folicitor, 

ſhall not be examined, unleſs upon ſpecial cauſe, Vide Prat, Reg. 
Chan, 360, 361. 364, 365. | 

"  [Tho' an attorney or counſel may demur to being examined, yet he 

may conſent, and the court will hear his depoſition. Maddsx v. Mad- 

dox, M. 1747, 1 Veſey, 61.] . 

[Where a party examines his own attorney or clerk in court, the 
other fide may croſs-examine him relative to the ſame matter, but 
not as to other points. Vaillant v. Dodemead, H. 1742, 2 Athy" 

24.0 
F [A clerk in court or ſolicitor may be examined, touching tranſac- 
tions antecedent to the commencement of the ſuit, and the knowledg® 
whereof could not come to him as ſuch, id.] 
[No perſon is privileged from being examined, except of the po- 


felon, 


fon, as counſel, attorney, or ſolicitor z nor an agent, for he may be 

only a ſteward or ſervant. 2 Atkyns, 524-] | 
[A clerk in court may be examined to prove a deed, for a convey- 

ancer may be examined. bid. | | 


A demurrer by a witneſs, for that he knows nothing but what 
came to his knowledge as clerk in court, or agent for defendant in 


relation to the matters in queſtion in the cauſe, is not good; for it 
ought to conclude, that he knew nothing but by the information of 


his client. 1b:d.] | . . 
[An attorney may be called to diſcloſe what paſſed at the execution 


of a deed as a witneſs, or having been ſent by his client with or- 


ders to put a judgment in execution. That is an act; but he is not 


to diſcloſe private converſation, as to the reaſons for executing the . 


deed, Depoſitions referred to the matter to fee what part came to 
the knowledge of witneſs as confidential attorney, that it might be ſup- 
preſſed, Sandford v. Kemington, 2 Ve. jun. 1 89. | 

{Witneſs examined before decree under a releaſe, which he exe- 
cuted, but which by mere accident did not cover a very ſmall debt due 
to him, in reſpect of which he was therefore intereſted, and incom- 


petent, on motion allowed to be generally examined after decree. 


Sandford v. —, I Veſ. jun. 398.] . 

If the witneſs were competent at firſt, the ſecond examination 
can go only to matter ſubſtantially different. Bid. | 

[And that not without application to the court. Bid.) 
Nor, a guardian againſt an infant. Vide Prath Reg. in Chan. 361. 

Nor, a plaintiff for another plaintiff, tho' he be but a truſtee 3 but 
the bill ſhall firſt be diſmiſſed as to him. 1 Ver. 230. | 

And if an order be obtained by ſurpriſe for the examination of any 
ſuch, it ſhall be diſallowed. a Ca. Ch. $0. 


If awitneſs demurs to au interrogatory, becauſe he has an jntereſt, 


he ought to ſwear what intereſt. 2 Ca. Ch. 208. 
[The owner of lands in a pariſh, in the hands of a tenant, may be 
a witneſs in a ſuit for tythes in that pariſh. Ayde v. Flower, T. 1716, 
in Sc. Bunb. J.] 5 a 
Ulnhabitant of a pariſh where a modus is inſiſted on, is prima facie a 
bad witneſs ; if he occupies no titheable land, he mult ſhew it. at- 
ſm v. Lindſel, in Sc. P. 1719, Bunb. 40.] 


A witneſs ſhall not be examined to impeach the teſtimony of an- 


other witneſs, without a ſpecial order of court, which is not fre- 
quently granted. Ord. per Cla. Vide Rules and Orders of Chancery, 
105. Vide Pra. Reg. in Chan. 165. h | 

And then exceptions to the witneſs impeached ſhall be-filed with the 


, Examiner gratis, and notice, with a copy of the exceptions, delivered 


Salus, tothe adverſe party, or his clerk. bid. | 

[There may be an order to examine to the credit of a witneſs even 
before publication. Bonning v. Sprott, in Sc. T. 1719, Bunb. 46.] 

(Articles may be exhibited to examine the credit of a witneſs, but 
they ſhould be ſupported by affidavit. Et per Hardwicke C.—Tho' 
eee you can examine only to the general credit, yet in equity it 18 
Vo Watſon, 1. 1747, 4¹¹ ni, 522. \ > 

(After publication, the eh" allow articles to be exhibited 
Wainſt the competency of a witneſs. Callaghan v. Rochfort, P. 
1148, 3 Ahne, 643.4 8 | [But 


erwiſe, and you may examine to a particular charge. Sed qu. G 
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[But if the objection to competency comes to the knowledge of 
the party after examination, the court will allow an examination to it 
after publication, on motion. 3 Atkyns, 643. ] | 

[After publication, the court will grant commiſſion to examine 
in ſupport of articles againſt the credit of a witneſs ; but if it i; 
abroad or in Ireland, there muſt be an affidavit that no perſon in Eng- 
land can ſwear as to the witneſſes' credit. id.] 

[After the cauſe ſet down, the court will ſometimes give leave 
to exhibit interrogatories to the credit of a witneſs, to prove exhi. 
bits, and croſs-examine witneſſes already examined. Barnſley v. Powe!, 
M. 1747, 3 Atkyns, 593. | | 

[After the cauſe in paper the court will not give leave to exhibit 
interrogatories, and a commiſſion to examine to the credit of a wit- 
neſs, Gill v. Watſon, T. 1747, 3 Atkyns, 522.] 

If a defendant has no intereſt, or diſclaims, or is only a truſtee, by 
order he may be examined as a witneſs, 2 Ca. Ch. 214. 

[An adminiſtrator durante minore etate, after adminiſtration deter. 
mined, is in general a competent witneſs ; but if by his anſwer he 
has ſubmitted to pay, and ſo made himſelf liable, he is not com- 
petent. Fotherby v. Pate, H. 1747, 3 Atkyns, 603.] 

So, a commiſſioner himſelf, if he is examined before any other wit- 
neſs. 1 Ver. 369. SORE 


So, a defendant being only a truſtee, if he diſclaims all intereſt, 


1 Vern, 230. | 

[Defendant examined as a witneſs 3 bill diſmiſſed as to him with 
colts. 1 Ye. jun. 426.] 

A witneſs upon deliberation may amend his depoſition. Vi- 
Prat. Reg. in Chan. go, 91. > | | 

[Witnels examined on the firſt commiſſion, cannot be examined on 
the ſecond without leave. Per Price B. Dudds v. Billings, in &. 
T. 1718, Bunb. 24.] | 


No witneſs need ſubmit to an examination till his expences are di- 


charged. | 
And if he is ſick, the commiſſioners onght to go to his habita- 
tion. 85 


(P 8.) Depoſitions. 


The depoſitions ought to be written in one or more rolls of parch- 
ment, each of them to be ſubſcribed by the commiſſioners. Fi? 
Prat. Reg. in Chan. 92. | 

And the examiner {hall enter the name of the witneſs, his age, and 


| dwelling, and the name of him who gave notice of the name, and 


dwelling of the witneſs, and to whom ſuch notice was | and the 
time when. Ord. per Cla. Vide Rules and Orders of Chancery, 103. 
Vide Pract. in Chan. 163. | 

If the clerk deliver an abſtract of a depoſition, or interrogatory, © 
any one before publication, he ſhall be expelled the office 3 and if his 
clerk does ſo, the examiner ſhall anſwer to the court for the miſdc- 
meanor, and to the party for coſts and damages, and every perſon 
concerned ſhall be puniſhed as the court ſhall think proper. Ord. of 
Cla. Rules and Orders of Chancery, 106. Vide Pradt. Reg. in Chun. 
159, 160. | 

B obtained by mal. practice ſhall be ſuppreſſed by order 
of the court. Vide Pracf. Reg. in Chan. 137. 80 
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So, if they ate falſely written; and the witneſſes ſhall be examined 
| de novo. Vide Pratt. Reg. in Chan. 138. 5 NES nets 

So, if the ſame witneſs be examined three times to the ſame thing. 
2 Ca. Ch. 79. Ke RE IS 1 

But they ſhall not be ſuppreſſed upon a petition, nor upon motion, 
without a certificate of a fix-clerk ; for a rule ſhall be entred with the 
regiſter, of courſe, to attend a ſix-elerk not concerned in the cauſe; 
and if the attornies do not agree before him, he ſhall certify the fact, 
with his opinion to the court. Ord. per Cla. Rules and Orders of 
Chancery, 110. Vide Pract. Reg. in Chan. 138. 

[If witneſſes are examined on a commiſſion abroad, after the death 
of plaintiff, neither commiſſioners nor witneſſes knowing it, the de- 
poſitions ſhall not be ſuppreſſed. Thompſon's Caſe, T. 1733, P. V. 
195. 

J5:x-poſitions and interrogatories may be referred for ſcandal and im- 
pertinence, and if found ſo, the court will order it to be expunged. 
Cocks v. Worthington, M. 1741, 2 Atkyns, 235, 236-] 5 

[But whether for impertinence alone, dub. Pyncent v. Pyncent, T. 
1747, 3 Ah, 557. a e 

[Depoſitions de bene efſe taken ex parte, and without notice ſuppreſ- 
ſed. Loveden V. Ld. Milford, 4 Bro. . 0. 540. ] | 

[In the court of Chancery, depoſitions taken in one cauſe are fre- 
quently read in another, ſaving all juſt exceptions; as, that they are not 
between other parties, Sc. 4 T. X. 290.] | | | 


(Q) Publication. 


AFTER the plaintiff and defendant have examined all their wit- 
neſſes, if the examination was by an examiner, two rules are 
given by each of them, to ſhew cauſe why publication ſhould not paſs. 
Urd. per Cla. Rules and Oriers of Chancery, 107. Vide Prat. Reg. 
in Chan. 297. 2s | W 
251 the examination was by commiſſion, one rule is ſufficient. 
And the time contained in the rule ſhall be a week. Fide Pra#. 
Reg. in Chan. 297. A week after the return of the commiſſion, or 
— in the Exchequer, Rules and Orders in Exchequer, 11. 
we 25, 38 
If no cauſe be ſhewn to the contrary, nor a new commiſſion granted, 
publication ſhall be allowed. Orc. per Cla. Rules and Orders of Chan- 
cry, 107, Vide Pract. Reg. in Chan. 297. | "0 
[If a croſs-bill is filed before anſwer put in to the original bill, th 
court will (tay proceedings till the anſwer is put into the croſs-billz 
if it is filed after anſwer, the court will only ſtay publication. Ram- 
HMenſcat v. Barker, M. 1739, 1 Atkyns, 19+] 5 
The court in ſuch caſe will enlarge publication in the original 
cauſe to a fortnight after the anſwer to the croſs-bill is come in. Cr. 
wick v. Creſwick, A. 1738, 1 Athyns, 291.] # 
Ulf original bill has been proceeded in, publication on the croſs-bill 
: e enlarged, but on ſpecial motion. Aylet v. Eaſy, T. 1751, 
[After publication paſſed, and depoſitions delivered to be copied, 
"VO" i. 9 publication 
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publication can never be enlarged (in the exehequer). Orlar v. 
Snead, M. 1733, Bunb. 330. | | 
[The exhibits proved in a cauſe cannot be inſpected before hear. 
ing. Davers v. Davers, P. 13 G. Str. 764.] | 

In the Exchequer, if there be not a week in tetm when the rule i; 
given, there ſhall be a day to ſhew cauſe at the ſittings. Rules ang 
Orders in Exchequer, 11. Rule 25. 


* 


In Chancery, after publication allowed, more witneſſes ſhall not be 
examined, without order of court, upon an aida vit, that the party is 
not privy to the examination of any other witneſs before examine, 
and of a ſufficient cauſe why ſuch witneſs could not have been ex. 
mined before. Vide Pract. Reg. in Chan. 161, 2. 

Or, that ſuch ſuſſicient cauſe be certified, by the commiſſioners, 
Vide Pract. Reg. in Chan. 162. | 

And there ſhall be a proviſo in the order, that the party ſhall not 
ſee the former examination in the mean time. bid. 

[The court will ſometimes grant a new commiſſion after publica- 
tion is paſſed, and the cauſe ſet down, if the former commiſſion was 
cloſed long before its expiration, and without the knowledge of one 
of the parties. Barnſley v. Poꝛuell, MH. 1747, 3 Athyns, $93.1] . 

After publication, a new witneſs ſhall not be examined, thc” he was 
ſworn before. Vide Rules and Orders of Chancery, 104. Vide Prad. 
Reg. in Chan. 164. 5 | 
But an examination after publication, is in the diſcretion of the 
court, who ordercd it aſter publication, and hearing of the cauſe and 
a trial at law directed, where the witneſs was of the age of eigli) 
years, and could not come to the trial, and a freehold given to cha- 
ritable uſes, which is not properly triable at law, was concerned, Ca. 
Ch. 229. | | 

And if the court allows an examination after publication, upon 
the uſual 2fidavit, the cther party may examine other witnelies, aud 
alſo croſs-examine thoſe produced by the adverſe party. 1 Ver. 233. 

If on the hearing defendant is ordered to be examined on intetto- 
gatories touching a deed ſuppoſed to be in his cuſtody, which on ex- 
mination he demies, there ſhall no commitlion be granted to examin* 
witneſſes, (publication being paſſed,) tho? the malter certifies that he 
thinks it reaſonable. Smith v. Turner, H. 1735, 3 P. V. 413] 

After publication, a witneſs before examined ſhall not be admittes 
to explain his depoſition. 1 Per. 125. 

After publication, the party may have his depoſitions exempliſied. 
Vide Pract. Reg. in Chan. 141. | 5 
ut the maſter ſhall not ſign any exemplification, till the original be 

produced before him. Ord. per Cla. Rules and Orders in Chancery, 
118. Vide Praf. Reg. in Chan. 138, g. 

[If a bill ſets forth, that there was heretofore a bill preſerred by 
another againſt the preſent defendant's father, who anſwered, aud 
depoſitions taken, and refers thereto. This ſuit abated by death be. 
fore hearing; theſe depoſitions ſhall not now be publiſhed to be uf 
in the preſent cauſe, tho' on the defendant's motion, notwithſtanding 
plaintiff's ſetting forth in his bill, Johns v. Stafford, in Sc M. 171% 
Bunb. 50.) | 
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(R) Examination i perpetuam Rei Memoriam. 


E who would examine witneſſes in perpetuam rei memoriam, muſt 
exhibit his bill, and thereby ſhew his title, and the antiquity of 
his witneſſes, and then pray a commiſſion to examine them, and a 


ſubpzna againſt the party concerned, to ſhew cauſe to the contrary if 


he can. Vide Pract. Reg, in Chan. 31. 8 

If the defendant ſhe ws cauſe to the contrary within fourteen days, 
the plaintiff ſhall not proceed. Yide Pract. Reg. in Chan. 32. 

If he does not ſhew cauſe, the plaintiff ſhall proceed to the exa- 


mination of witneſſes ; and the court will give articles for the exa- 


mination. Bid. (Vide Pract. Reg. in Chan, 35. Cont. as to the ar- 
ticles.) | | 5 = 
[A man may bring a bill to perpetuate teſtimony, where he can- 
not bring a bill for relief, without waving the penalty. E. Suffolk v. 
Green, T. 1739, I Atkyns, 450, ] - "a 1 
[Plaintiff is entitled to perpetuate teſtimony on an uſurious con- 


tract, tho' he does not offer to pay what is really due. Bid. | 
But if the plaintiff prays relief, his bill ſhall be diſmiſſed. 2 Vent. 


356, | 
" Yet he may examine witneſſes to prove a promiſe, &c. which is to 
be performed after the death of A. R. 1 Rol. 383. C. 

This bill lies to prove a modus decimandi, 1 Ver. 185. 

But ſuch bill to prove a right to a common, way, &c. before a 
trial, will be diſmiſſed. 1 Ver. 308. 312. 5 | | 

Or, to prove a will againſt a purchaſer without notice. R. upon 
a plea. 1 Ver. 354. f | 

Or, to examine witneſſes, where there is no impediment to a trial 
at law, N. upon a demurrer. 1 Ver. 441. 13 8 


{ Tenant in tail out of poſſeſſion cannot bring a bill to perpetuate 


teltimony, till he has recovered poſſeſſion by ejectment; and demur- 
rer for this cauſe would be allowed. Brandlyn v. Ord, M. 1738, 
1 Athyns, 571.] | | | | 

| Ncither can any other claiming a right, and being out of poſſeſſion, 
tor he may try it at law. Prec. Ch. 531. . 
{Put he who is in poſſeſſion, aud not diſturbed, may bring ſuch a 
bill, becauſe the facts, to which the teſtimony of the witneſſes pro- 
poſed to be examined, relate, cannot be immediately inveſtigated in 
a court of law. II. ibid. | | 

(Sen 2 bill to perpetuate teſtimony will lie, when the evidence of 
a material witneſs is likely to be loſt, by his death or departure from 
me realm, before the matter can be inveſtigated in a court of law : 
but then an affidavit of the circumſtances by which the evidence 1s 


7 


fccly to be loſt, muſt be annexed, 1 P. Vit. 117. 3 P. Wm. 77. 
1 Alkyns, 450, ] | i | a x 
Ho, a bill by the deviſce of a perſon, now a lunatick, to prove in 
Pecan rei memoriam, will be diſmiſſed. 1 Ver. 10. 
ae witneſſes may be examined by an examiner of the court. Yide 
. Reg. in Chan. 36, | : | 
mer; the court may appoint commiſhoners, in which the defendant 
Join, if he pleaſes. Vide Pract. Reg. in Chan, 34. 


nd fourteen da . , . 7. } 
s notice ought to ven of the execution of the 
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In the Exchequer, if the defendant does not appear, being ferred 
with proceſs, but is in contempt, the plaintiF upon motion hat! 
have a commiſſion to examine witneſſes de bene efſe. Rules and Order; 
in Exchequer, 13. Rule 34. h | 

If the defendant appears, he may join in the commiſſion, if he 
will, and croſs-examine the witneſſes, if he gives the names of com. 
miſſioners within four days after the order for a commiſſion. Id. 

If the defendant afterwards makes anſwer, the plaintiff ſhall re- 
ply, and examine de novo the witneſſes before examined, who are 
alive, and upon the return of the commiſhon there ſhall be publica- 
tion of the depoſitions thereby taken, with the depoſitions of tie 
witneſſes before examined, who were dead before the ſccond commil. 
fon. Bid. | 

In Chancery, no witneſſes ſhall be examined, but the aged or im- 
potent. Vide Pract. Reg. in Chan. 31. | ; 

[A witneſs, tho' neither old nor infirm, may be examined before 
aniwer, on afhdavit that he alone is privy to the forgery of a deed. 
Shirley v. Earl Ferrers, M. 1733, 3 P. V. 77.) REY 

And if the defendant ſhews good exceptions againſt a witneſs, or 
other cauſe for ſtay ing of the proceeding, the commiſſioners ought 
not to proceed, but to certify ſuch matter with the commiſhon. Vu: 
Pratt. Reg. in Chan. 32. | | 

And the commiſſioners ought to certify whether the defendant ap- 
pears, or not, id. | | 

Whether there was an afidavit before them of notice given of tle 
time and place of the execution. id. | 

The depoſitions ſhall not be read during the life of the witneſs, 


without conſent, or order of court. Vide Pract. Reg. in Chan. 35. 


And ſuch order ſhall be upon idavit, that the plaintiff is to lave 
a trial, to which the witneſſes cannot come. Bid. | 

{Plaintiff ſhall not have leave to examine witneſſes de bene c, be 
cauſe they are going to the Hof? Indies, if they are his ſervants, and 
he might keep them at home. ZZ] India Company v. Naijh, M. 1732, 
Bunb. 320.] | | | 

And if the court allows the uſe of the depoſitions, a maſter ſha! 
open the commiſſion and conſider them, and then the plaintiff, it le 
will, may exemplify them, and by order of court give them in ei- 
dence in another court. Vide Prod. Reg. in Chan. 35, 6. 

And after ſuch publication, the defendant ſhall not examme al 
witneſs concerning the ſame matter. Vide Pract. Reg: in Chan. 


„4. . 

Theſe depoſitions ſhall not be allowed in evidence, but only againlt 
the defendant, who had notice, his heirs or aſſigns. Vide Pra. ke: 
in Chan. 33. | 

Or, againſt one, who claims an intereſt under the defendant [nc 
the bill exhibited. Vide Pract. Reg. in Chan. 36, 7. 


(S) Cauſe ſet down for Hearing. 
LA FTER publication, and the cauſe ſet down, the bill may be 


amended by adding parties; but no new charge, nor a mater 
fact put in iſſue, but a ſupplemental bill, muſt be brought. Gredwin 
v. Godwin, T. 1746, 3 Athyns, 370. J = 


er 


» 
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After all the witneſſes examined, and publication paſſed, the client, 
or ſolicitor ought to attend the fix-clerk for x days before the end of 
the term, and inform him of the ſtate and c:rcumſtances of the cauſe, 
Ord. per Cla. Rules and Orders of Chancery, 118. Vide Praft. 
Reg. iu Chan. 180. | 

And the fix-cicrk ſhall procure the cauſe to be ſet down for hearing 
with the ren iſter, and ſhall be prepared to inform the lord chancellor, 
or the maſter of the rolls, &c. of the nature of the cauſe, at the time 
of ſetting down cauſes. Ord. per Cla. Rules and Orders of Chancery, 
110, 111. Vide Pract. Reg in Chan. 187. | 

No fee ſhall be paid to the fix-clerk, or regiſter, or other perſon for 
the ſetting down, or preferring any cauſe, except their term-fees, if 
they are in arrear. Ord, per Cla. Rules and Orders of Chancery, 111. 
Vide Pract. Reg. in Chan. 187. : | | 
And the arrearayes of ſuch fees are cauſe for ſtopping the hearing 
of the cauſe, when it is called on in court, till they are paid. Ord, 
ter Cla, Rules and Orders of Chancery, 111. Vide Pract. Reg. in 
Chan. 187, 8. TE 

The 2 ſhall be ſet down according to the order and antiquity 


of-the publication. Yide Rules and Orders of Chancery, 110. Vide 


Pratt. Reg. in Chan. 1.86. | 
But none ſh:ll be ſet down in the ſame term, when publication 
pales. Vide Praft. Reg. in Chan. 185. | 
Nor, before certificate of the fix clerk, that all pleadings are filed, 
Ord. 2) July, 1 W.& M. Rules and Orders of Chancery, 185. Vide 


Prat, Reg. in Chan. 188. 


[But on application to the court, a cauſe may be ſet down upon an 


_ early day; however this mult be by petition, not on motion. 


Breton. Ch. Rep. 56.) | 
So, in the Exchequer, no cauſe ſhall be ſet down before publication, 


without ſpecial order. Rules and Orders in Exchequer, 11. Rule 27. 


Aſter publication, every cauſe ſhall be ſet down in the next term, 
except in Lond;n, or within ſixty miles of it; in which, if the repli- 
cation was filed in Trinity or Hilary term, and publication paſſed the 
lit week of Michaelmas or Ea/ter term, the cauſe may be ſet down 
to be heard the laſt day of cauſes in Michaelmas or Eaſter term. id. 


In Chancery, the ſubpena ad audiendum judicium (hall be returned ſix 


or ſeren days before the day of hearing of the cauſe ; and the day of 
kearing ſhall be indorſed upon it. Vide Pra#. Reg. in Chan. 349.— 
In the Exchequer, it ſhall be ſerved ten days before the hearing, in 
Lundin, or within ſixty miles of it, and fourteen days in places more 
remote, Rules and Orders in Exchequer, 11. Rule 28. | 


hut in Chancery, the hearing being appointed in the beginning of a 


term, when (ix or ſeven days cannot precede, ſo much time is not ne- 


clary, Vide Pract. Reg. in Chan. 349. : 
Aud in the Excheguer, in Trinity term, ten days notice is ſufficient 


in places above ſixty miles from London. Rules and Orders in E&xchc- 
quer, Il, Rule 28. | | 4 | | 


(T) Hearing of the Cauſe. 


(T 1.) When the Defendant does not appear. 


Cauſe is heard upon bill and anſwer, vide ue M). 
U 3 | [i 


When a 
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If at the time of the hearing the defendant does not appear, the? 
proceſs appears to have been duly ſerved, his anſwer ſhall be read: 
but the decree ſhall not be abſolute againſt him; tho' there is cauſ- 
for © decree for the plaintiff. Ord. per Cla. Rules and Order. if 
Chancery, 111. Vide Pract. Reg. in Chan. 190. | 

But the regiſter ſhall ſay, zhat the court, for ſuch and ſuch cauſes 5 

decrees, if the defendant does not pay the cofts aſſeſſed to the plaintiff or his 
attorney, and by ſuch a time ſhew good cauſe to the contrary. Ord. ber 
Cla. Rules and Orders of Chancery, 112, Vide Pract. Reg. in Chan, 
191. | 
"And the defendant ſhall not be admitted then to ſhew cauſe, with. 
out a certificate from the plaintiff's attorney of the payment of the 
coſts, or an affidavit of tender and refuſal. Wbid. | | 
And if the court, at the time allowed for cauſe, confirms the de. 
cree, the defendant ſhall pay full coſts. | 
So, in the Exchequer, if a defendant ſerved ad andiendum judicium, 
makes default, whereby there is a decree againſt him 2½¼, &c. he 
ſhall not afterwards be heard to ſhew cauſe, till he pays 5 J. colts to 
the plaintiff or his attorney. Rules and Orders in the Exchequer, 11, 
Rule 29. | | 

If defendant by his anſwer denies the whole equity of the bill, and 
the anſwer is reported inſuſſicient, and defendant «duly ſerved makes 
no further anſwer, the bill ſhall be taken pro confefſo. Semb. Dari: v. 
Davis, H. 1739, 2 Atkyns, 21.] BSE | 

[If one defendant does not appear, and the whole line of proceſs 
goes againſt him, it is equal to proceeding to outlawry at law, and 
there may be a decree againſt the other defendants who appear. Va- 
neſſen v. South Sea Company, H. 1749, 1 Veſey, 395.) 

[The court will not declare a will well proved againſt an heir at 
law defendant, tho' he makes default, unleſs the proofs are read. 
Webb v. Litcot, H. 1743, 3 Atkyns, 25.) 


(T 2.) When the Plaintiff does not appear. 


If at the time of the hearing, the plaintiff does not appear, the de- 
fendant ſhall be diſmiſſed with coſts to be taxed by a maſter. Vid 
Pract. Reg. in Chun. 190. | : 9 

[As long as depoſitions are in being, defendant cannot move to di- 
miſs for plaintiff's delay, but muſt ſet down the cauſe to be heard 4d 
requifit. defendentis ; but if he ſuppreſs depoſitions on plaintiff's delay, 
he may move to- diſmiſs for want of proſecution. Anon. in Sc. 7. 


1718, Bunb. 23. 


If a commiſſion has been taken out to examine witneſſes, but no- 
thing done upon it, but publication is paſt, the defendant cannot 


move to have the bill diſmifſed; but the cauſe muſt be ſet down, and 


if the bill is diſmiſſed at hearing, he has his full coſts. Sy v. Mar- 
ner, T. 1747, 3 Atkyns, 558. | 
When the plaintiff's bill is diſmiſſed of courſe, or by order for 
want of proſecution,” it ſhall not be afterwards retained, without art 
tion, and a certificate of the payment of the coſts from the deſend- 
ant's attorney. Ord. per Cla. Rules and Orders of Chancery, 118, 
Vide Pract. Reg. in Chan. 146. 5 
So, in the Exchequer, if the defendant is ſerved and appears, 5 | 


” 
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the plaintiff does vot attend, the cauſe ſhall be put out of the paper, 
and the plaintiff ſhall pay 5 /. coſts ; and if the defendant puts the 
cauſe into the paper to be heard the next term, ad requiſitionem de en- 
J-rtis, (as he may do, ) the plaintiff ſhall not be heard till he has paid 
the 51. colts. Rules and Orders in Exchequer, 12. Rule 29. 


(T 3.) When there are not Parties. 


There ought to be proper parties to the bill. Yide Pract. Reg. in 
Chan. 261, Sc. Vide ante, (E 2.) | 2 BY 
But if a proper party is beyond ſea, upon an af/idavit, that it is not 
own whether he be dead or alive, the plaintiff ſhall have a decree | 
,,aink the other defendants, without prejudice, 1 Ver. 487. 
"FA cauſe for an account and diſtribution of perſonal eſtate may be 
heard, when a defendant who is abroad has not been ſerved, nor an- 
ſwered. Rogers v. Linton, T. 1725, Bunb. 200.] 
7A bill is never diſmiſſed for want of parties, but ſtands over on 
paying coſts of the day; and decrees diſmiſſing bills for want of par- 
ties have been reverſed for that reaſon. Ann. M. 1735, 2 Athyns, 
15. | 
ea bill is brought to redeem againſt the repreſentatives of meſne 
purchaſer without notice, and againlt Piu purchaſer with notice, 
:nd plaintiſf does not reply to the anſwer of the me/ne purchaſer's re- 
preſentatives, they are not proper parties before the court. Lowther 
v. Carlt;m, H. 1740, 2 Atkyns, 139.] | | 
lf 2 bill is brought againſt one partner for a joint demand, the 
oth:r being not amendable becauſe out of the kingdom, the partner 
before the court ſhall be decreed to pay the whole debt. Darwent v. 
alten, H. 1742, 2 Atkyns, 510.] | 
"If a cauſe ſtands over for want of ſome proper defendants, (others 
being improperly inſerted,) you cannot proceed againſt any other de- 
fe1dant, without diſmiſſing the bill as to thoſe who are improperly 
before the court. Wicks v. Marſhal, M. 1746, 3 Atkyns, 400.] 


T 4.) What Evidence ſhall be admitted upon the Hearing. 
| [Pide (3 A 2.) 


(T 4.) Deps/itions in the ſame or a croſs cauſe.) At the time of the 
hearing, after the bill and anſwer are opened by the counſel, the 
court proceeds to the proof. Vide Pract. Reg. in Chan. 189, 190. 
1 he uſual proof is reading the depoſitions made in the ſame cauſe. 
Vide Prat. Reg. in Chan. 152. | 4 | 
Depoſitions in croſs cauſes, between the ſame parties, heard at th 
lame time, ſhall be allowed upon both cauſes without motion. (Vide 
Prat. Reg. in Chan. 1 52. By order.)—So, in the Exchequer. Vide 
Rules and Orders in Exchequer, 11. Rule 26. 
Allowed, upon motion. Ca. Ch. 236. | 
But when the allowance was ordered upon the motion of the de- 
ſendant, after publication in the firſt cauſe, and before publication 
in the ſecond cauſe, whether the depoſitions for proof of an apree- 
ment, not alleged by the anſwer of the defendant in the fuſt cauſe, 
- Gch his bill in the ſecond cauſe, ſhall be admitted. Dub. 
C4. Ch. 236. 
Uf the point in iſſue in the croſs cauſe was not in iſſue in the ori- 
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ſumption of right in the leſſor; but if two leaſes are ſet up, one ca 
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ginal cauſe, the depoſitions'in the original cauſe cannot he read: 
the croſs cauſe, Chriſtian v. Wren, M. 1732, Bunb. 321.) . 

Depoſitions in a croſs cauſe, brought aſter a decree pronounced in 
the original cauſe cannot be read touching the matters in iſſue in the 
original cauſe, but may as to matters not in iſſue in the original 
cauſe. Wilferd v. Beaſely, P. 1747, 3 Atkyns, 501. i 

[Tho' depoſitions taken de bene ef? are irregular, they cannot be ob- 
jected to at the hearing; you ſhould move to diſcharge the order for 
publication. Dean of Ely v. Warren, T. 1741, 2 Atkyng, 189.) 

[Depolitions de bene e ſhall be publiſhed, where it is morally im- 
poſſible to examine the witneſſes in chief; as, if a commiſſion has 
iſſued to examine in Sweden, the king whereof has refuſed to let it 
be executed, the commiſſion is come back, and the king of Sweden 
has ordered a public examination before his own judges. Gaſen v. 
Wordſworth, T. 1751, 2 Veſey, 325.336] 

[Depoſitions de bene ee, taken many years before, may be pub- 
liſned with depoſitions in a ſupplemental cauſe, on affidavit that ſome 
of the witneſſes are dead, and that nothing can be learned of the others 
on enquiry : but without prejudice to the exceptions. Anon. T. 1754, 
2 Vefey, 496.] © 

[But where depoſitions were taken de bene eſſe, beſore appearance; 
the defendant appeared and anſwered; the witneſs ſurvived 18 
months, and the depoſitions had bzen publiſhed in purſuance of an 
order with the conſent of the defendant; the maſter of the rolls 
thought, that on account of the defendant's conſent, the depoſition 
ſhould not be ſuppreſſed; but lord chancellor thought it ought not to 
be read. 1 Brown. Ch. Rep. 84.] 

But no witneſs ſhall be examined viva voce at the hearing, with- 
out an order before the hearing of the cauſe. Vide Pract. Reg. in 


Chan. 154. Vide Rules and Orders in Exchequer, 10. Rule 23. 


[Witneſſes are never allowed to be examined at large vivd voce, at 
the hearing. Graves v. Budgell, P. 1737, 1 Atkyns, 444-] 

[Vivd vice examinations are allowed ſparingly, and only after pub- 
lication where doubts have appcared in their depoſitions, to clear ſuch 
doubts and inform the court. id.] 

At molt, only to prove exhibits, not to let in other examinations; 
and this at the inſtance of the party to uſe the exhibits, but never of 
the contrary party. Jbid.]J 

If the plaintiff after examination of witneſſes withdraws his repli- 
cation, takes exceptions to the anſwer, and replies to a new anſwer, 
aud upon a commiſſion witneſſes arc examined, the depoſitions upon 
the former commiſſion ſhall be ſuppreſſed, if the witnefles are not 
re-examined after the lait replication, or allowed by the court, upon 
motion, to be uſed at tlie hearing of the cauſe. Pr. Che. 386. 

[If the cauſe is brought to hearing, and ſtands over with liberty 
to add a party, if he is a materia] defendant, and concerned in in- 
tereſt, the depoſitions taken before cannot be read againſt him. Nib- 
lett v. Daniel, M. 1731, Bunb. 310.] | 

[The rules of evidence in general are the ſame in equity as at Jaw. 
D. Manning v. Letchmere, M. 1737, 1 Athyns, 453. Mau v. W ard, 
M. 1741, 2 Allyn, 228.] | 


[A leaſe and poſſeſſion, and payment of rent under it, is a pre- 


not 
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not be read till poſſeſſion under it is proved. D. Manning v. Leteb- 


mere, MH. 1737, 1 Allyns, 453. Man v. Ward, M. 1741, 2 Atkyns, 
l for rent are not evidence of title in leſſor, unleſs the 
ayment is proved. Did. ; i | 

Old rentals, where bailiffs admit money received, arc evidence of 
payment. Bid.) 5 = : 

{A bond or mortgage is prima facie good evidence, but if there are 
manifeſt ſigns of fraud in the obligee, he ſhall be put to prove actual 
payment. Piddeck v. Brown, T. 1734, 3 P. V. 288.) 

Ir is a motion of courſe, that a defendant for form's ſake may be 
examined, ſaving juſt exceptions. Man v. Ward, M. 1741, 2 At- 
Er ar 228.] | : i ; 
Tue depoſition of a defendant againſt whom plaintiff can give no 


evidence may be read for another defendant, Piddocł v. Brown, T. 


1734, 3 P. W. 288.] N 
"Thc depoſition of a defendant not intereſted may be read for an- 
ther defendant, and alſo for plaintiff, tho' at law defendant cannot 
de examined for plaintiff; but if defendant may be liable for coſts, it 
annot be read. Barret v. Gore, M. 1746, 3 Atkyns, 401.] ; 
(So, the Ions one defendant charged with a fraud, cannot 
Ye read for another de 
«ard to his own coſts, Zade v. Lingood, P. 1747, 1 Atkyns, 203.] 


"he evidence of a co-defendant particeps fraudis and intercited 
all act be read, tho” if only attorney and truſtee it may. Bridgman 


v. Green, T. 1755, 2 Poſey, 627. N | : 

"Co-defendants may read againſt each other whatever is proved for 
plaintiff, Waller v. Preſwick, T. 1755, 2 Veſey, 622.) 

What one defendant ſaid on application for payment of a legacy, 
which ſhe was not liable, not evidence againſt other defendants, 
whoſe eſtates were charged with it. Jones v. Turbervitle, 2 Veſ. jun. 
1!. 4 Brown. Ch. Ca. 115. S. C.] | | 

mere nominal truſtee may be examined in equity, tho' not at 
is. Aan v. Ward, M. 1741, 2 Atkyns, 228. 


un executor in truſt is not a good witneſs for his cu que truſt, 


tio a bare truſtee is. Croft v. Pyke, P. 1733, 3 P. V. 180.] 


Ihe evidence of a huſband fhall be admitted, tho? his wife is a 


cetengant, if the intereſt of a third perſon is concerned. Cotton v. 
Jutlerel, T. 1738, 1 Atiyns, 451.] | | N 
The depoſition of the wife of the prochein amy of plaintiff feme-cz- 


, cannot be read for plaintiff. Head v. Head, P. 1747, 3 Athyns, 


11, T. 1747, 3 Alkyns, 547+] - | 

lf a plaintiff executor examines his ſon, and dies, leaving his ſon 
exccutor, who alſo takes out adminiſtration de bonis non of the ori- 
zinal teltator, and he revives, yet his depoſition in the original cauſe 


may be read. Haws v. Hand, T. 1743, 2 Ah, 615.] 


{If a creditor brings bill againſt an executor for an account of. 


%, the evidence of a co-executor, tending to increaſe teſtator's 

elkate, cannot be read, for he has an intereſt. Mabank v. Metcalf, 

7. 1744, 3 Atkyns, g5.] 

71 he evidence of one having an intereſt cannot be read, tho' he 

Haw unleſs a rcleaſe is produced. Anan. M. 1737, 2 4thynr, 
[Nor, 


ndant, as it may tend to excuſe him with re- 
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Nor, evidence of bond-creditors of deſtator to obtain a decree for 
a legacy. Jones v. Turberville, 2 Veſ. jun. 12.] 

[Che evidence of a bankrupt who has had his allowance and certi. 
ſicate may be read in a cauſe where his aſſignees are parties, for he 
is not bound to refund. 1 Brown. 270. | 
lf there is an agreement in writing between A. and B. the ftew. 
ard of C. for ſale of A.'s-eltate to C., but the covenant by B., and he 
bound in penalty for the performance, and A. brings bill againſt B. 
and C. charging there was a defeazance prepared, but the execution 
prevented by B.— B. 's depofition cannot be read for C., eſpecially if 
B. has examined witneſſes. Dixon v. Parker, H. 1750, 2 Ve. 219. 

[Depoſitions to prove that plaintiff (who ſues for dower) had ac- 
knowledged a bond to be given in lieu of dower, tho' it does not ap- 
pear on the face of it, cannot be read. Finney v. Finney, M. 17 G. 2. 
Will. 34-] _ | | 

FH a perſon joins fraudulently in granting an eſtate without the 
uſual covenants, but only that he has done no act to incumber, his 
depoſition may be read to impeach his title to the eſtate, and to ſhew 
it was done to carry on the fraud. Mau v. Ward, M. 1741, 2 4t- 
&yns, 228.]. | 

[The evidence of a witneſs is not invalidated by reaſon of his ten- 
der years, it 1s of a circumſtance likely to make a great impreſſion on 
his mind. Smith v. French, H. 1741, 2 Atkyns, 243.] | 

[The depofition of a heathen idolator, ſworn according to their 
ceremonies in the moſt uſual and folemn manner, may be read. R. 
on great conſideration, per Hardwicke, C. Lee, C. J. Willes, C. J. 
and Parker, C. B. Omychund v. Barker, M. 1744, 1 Athyns, 21.) 

[On an appeal from the rolls, the appellant, on petition, may be 
let in to read new evidence not read there, provided he will give up 
his depoſit. Hedges v. Cardonnel, T. 1742, 2 Athyns, 408.] 

[The court will not enter upon a determination of the conſtituting 
| court of a foreign nation, but will hear evidence as to the extent 
of its juriſdiction, and the nature and eſfeCt of the proceedings aud 
ſentence in it. Gage v. Lady Stafford, T. 1754, 2 Veſey, 5 56. 

Evidence to ſnew the intent of a marriage ſettlement, where in 
itſelf it admitted of a clear conſtruction, reſuſed. Ball v. Mentgs- 
mery, 2 Vef. jun. 191. 4 Bro. Ch. Ca. 339. S. C.] 

[A declaration of uſes by the founder of a charity preſumed ſtom 
an entry in an ancient book, purporting to be ſuch declaration, but 
without ſignature or date: the book having been kept by the truliecs 
for the time being for entering their proceedings, and containing an 
order by the truſtees, dated fix years after the creation of the trult ; 
that the declaration of the founder be then entred as a direction to 
the truſtees. Attorney-General v. Brultbee, 2 Veſey, jun. 380-] 

[Evidence to prove the intention of the parties to a ſettlement re- 
fuſed. Brydges v. Ducheſs of Chandos, 2 Veſ. jun. 422.] 

[Parol evidence admitted in regard to an unbequeathed reſidue. 
Nourſe v. Finch, 1 Veſ. jun. 344. 2 Veſ. jun. 78. Clennell v. Lewthe 
waite, & Thornton v. Tracy, 2 Ve. jun. 465.) 

[A will under which defendant claims, admitted in the anſwer, 
and on which nothing turns, may be read from the bill, altho the 
anſwer refers to the will for greater certainty. Owen v. fo 


2 Anſt. 505.] 1 | [Probate 


* PW; 
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[Probate of a will in the eccleſiaſtical court ſufficient as far as it 
bes; ſurther proof, if neceſſary, may be proceeded on in this court 
ef, jun. 54. — : 
115 4 . whether wife was barred of her right to be exone- 
rated out of the huſband's aſſets, in reſpect of money raiſed by mort- 
gage of her eſtate, parol evidence to what extent admiſſible. Clinton 
v. Horper, 1 Je. fun. 188. 3 Bro. Ch. Ca. 201. S. C.] | 
[Parol evidence to prove an agreement made on the purchaſe of 
an annuity that it ſhould. be redeemable; defendant not admitting 
ſuch agreement, refufed, Hare v. Shearwood, 1 Veſ. jun. 241. 3 Bro. 
Cb. Ca. 168. S. C. See Pak E Vef. 2 34035 1 ; | 
Latent ambiguity produced and diſſolve parol evidence; but 
lick is never admitted on patent ambiguity. " Veſ. jun. 415.] | 
A. ſtated by defendant's books produced in evidence to be a mer- 
chant abroad, and one witneſs ſwearing he knew him late a merchant 
abroad, and no evidence of his return ſuſficiently proved to be out of 
the juriſdiction of the court; and therefore no objection that he was 
not a party. Weymouth v. Boyer, 1 Veſ. jun. 416. 
The 1 is _— in 77 of the party, who is 
charged by it. unt v. Barrow, 1 Veſ. jun. 546. | | 

[The Lon granted the defendant, after Roan, a commiſſion 
to prove an old paper found in the pariſh regiſtry, as being in the 
nature of an exhibit, without deciding on the admiſſibility of the 
paper on the evidence ſuggeſted. Clarke v. Jennings, 1 Anflr. 173] 
[A ſingle ran 83 n 3 1 denial by the 
anſwer. Lerd Crauſtoun v. Johnſton, at the Rolle, 3 Veſ. jun. 170. 

[ Ceſtator gave ny part of his Four per Cont Boi 1 
to his wife for liſe, and after her deceaſe to ſeveral relations: evi- 
dence was admitted, that he had no ſuch ſtock at the date of the 
will, having previouſly ſold it all, and inveſted the produce in Long 
Annuities, and to ſhew the cauſe of the miſtake ; and the legacies 
were eſtabliſhed, - Se/dwwood v. Mildmay, at the Rolls, 3 Veſ. jun. 306. 
_ 8 Dobſon v. Dobſon, Ibid. 308. in not] 58 | 

eſtator by codicil in 1776, reciting that he had deviſed his real 
eſtate by his laſt will, dated 25 Nov. — 52, charged his real eſtates 
wich his debts and legacies given by the codicil, and appointed execu- 
= | 7 bill 5 wy by * of the _ —_ 2 another will 
of 1756, one of whom was a legatee in the codicil, ſtating that the 
will 2 1750 "y_ 5 r of an 39 J to make 
mutual wills; that the teſtator, by the death of the other party, was 
yg done, OY Ir . an pr ea mean 0 revoke te baer. 

, „and praying, that the will- o 
Aten he coil might be etaliſhl, the teſts cared fv 
, aid, On an iſſue directed, the will o 
1752 was eſtabliſhed, 2 $.. of miſtake being rejected: on further 
aug the plaintiffs relied on the agreement, and offered evi- 
| _ in ſupport of it; the bill was diſmiſſed, the Lord Chancellor 
ing of opinion that the relief ſought was inconſiſtent with the 
frame of the bill, and therefore could not be given under the general 
prayer, that the evidence ought not to be reccived ; and that on the 
—_— the agreement was uncertain and unfair, and therefore 
| Th © executed, Lord Walpole v. Lord Orford, 3 Vel. jun. 402.] 
ccounts in the teſtator's haud-writing admitted as evidence of 
| the 
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the circumſtances under which he made his will ; but not to explain 
it. Hinchcliſte v. Hinchcliffe, at the Rolls, 3 Veſ. jun. 516.] 

[Parol evidence, to ſhew who was meant by Lady —— in a wil 
refuſed. 3 Bro. Ch. Ca. 311. | I 

[Parol evidence not admiſſible to raife an equity, that a penſion 
granted by the crown to the defendant was in truſt for the plaint 
zgainſt the oath of the defendant in his anſwer. Lady M. Fordyee v. 
Willis, 3 Bro. Ch. Ca. 577.) 2 . 

An abſolute conveyance decreed to be only a ſecurity on parg! 
evidence; it being clear on the written evidence, and the accounts of 
the parties, that the agreement was not what the deed purported it 
to be. Cripps v. Fee, at the Rolls, 4 Brown. Ch. Ca. 472. 
[Parol evidence not admiffible to prove from converſations before 
and at the time of ſigning an agreement for a leaſe, that the intent of 
the partics was apparent from the memorandum, which was written 
by the leſſee, and the words © clear of all taxes” (which was the pur- 
port of the converſation) were omitted in the memorandum. Rich 
V. Fackſon, 4 Brown. Ch. Ca. 514.] 


(T F.) In another cauſe. ] A decree, or examinations of witneſſes 
in a former cauſe between the ſame parties, may be read as evidence, 
tho* not concluſive, altho* thereby there is not an opportunity of 
examining between co-defendants. Aftew v. Poulterers Company, 
AM. 1750, 2 Veſey, 89.] 

Depoſitions, in a former cauſe in Chancery, admitted to be read, 
upon motion, the ſame matter being then under examination, as 
now. Ca. Ch. 73. 175. Of 

Tho? neither the plaintiff, nor any under whom he claims, was 
party to the former cauſe. R. Ca. Ch. 73 —Cont. at Law, 2 Ri. 
679. J. 35. . | | 

Tho? neither the plaintiff, nor the defendant, was then a party. 
Ca. Ch. 73. Cent. 1 Ver. 431. 

And tho? the former cauſe was more than 30 years paſt, and the 

witnelſes dead. Ca. Ch. 73. 

SZ3o, depoſitions in a cauſe diſmiſſed for want of equity for relieſ. 
Ca. Ch. 175. 

So, depoſitions for a legatee againſt an executor, to prove aſſets, 

in a bill brought by another legatee for the ſame intent. 1 Ver. 413 

[A decree in a former cauſe wherein the then leſſee, and not the 
impropriator, was plaintiff, and the then tenants were defendants, 
admitted as evidence. Biſhop Lincoln v. Ellis, T. 1722, Bunb. 110. 

[If, on a bill brought by deviſees to eſtabliſh a will, the heir at 
law prevails to ſet it aſide, he ſhall have the benefit of the depoſitions 
in that cauſe, in another brought by him againſt a purchaſer before 
the anſwers came in in the former. Grath v. Ward, P. 174, 
2 Atkyns, 174.] | | 
And if the plaintiff or defendant obtains an order for the ufc of 
depoſitions in another cauſe, the adverſe party may uſe them, with- 
out motion, unleſs he be inhibited by the fame order. Ord. per Cs: 
Rules and Orders of Chancery, 109. 25 

[Depolitions in a former cauſe for a modus, where the impropriatot 
had not anſwered, nor the vicar replied, cannot be read. Baker v. 


Sevzet, in * 1721, ON 91.] [A decree 
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rA decree (in a tithe cauſe) cannot be read unleſs proved to be 


touching the ſame lands or title. Benſen v. Olive, T. 1730, Bunk. 


_ verdict between the ſame parties, obtained ſince iſſue joined in 


equity, cannot be read, unleſs proved to be touching the ſame lands. 
_— when the former cauſe was diſmiſſed for irregularity, the de- 

Gtions therein can never be admitted in another cauſe for the ſame 
matter; for the former cauſe never was regularly in court. R. Ca. 


Ch. 175. 10 
44. bill exhibited by the defendant againſt the plaintiff at another 
time, ſhall be read, upon proof, that it was exhibited with his pri- 
vity. Ca. Ch. 65. bg = | 
(in a cauſe againſt a bankrupt and another, the plaintiff cannot 


* 


read the examination of that other before the commiſſioners under 


the bankruptey, unleſs it is proved in the cauſe that ſuch examina- 
tions were taken before the commiſſioners. Eade v. Lingauoad, P. 
1747, 1 Atkyns, 203+] - 

The examination of defendant's attorney before commiſſioners of 


: bankrupt, to prove a fraud, cannot be read, unleſs he has been ex- 


amined in chief in the cauſe. Hamond v. Myers, H. 1746, 3 Athyns, 
15. | 
l Gu the examination of defendant before commiſſioners may be 
read, if he has ſet up a different right by his anſwer, to ſhew the in- 
confiltency. Bid. | E; L 

[In the Exchequer, the court will ſometimes refuſe to give leave on 
motion to read the decree and depoſitions in a former cauſe, ſaving 
juſt exceptions, tho” a motion of gourſe in Chancery; for there, hav- 
ing only one judge, he may diſallow them if he ſees juſt exception 
but here, having four judges, if they ſhould be equally divided in opi- 
nion, they mult then be read whatever reaſon might be to the con- 
trary, for no juſt exception could appear. Biſhop Hereford v. Cooper, 
M. 1730, Bunb. 293.] . 


(T 6.) The defendant's anſwer.) So, the anſwer of the defendant 
may be read -againſt him; but then the whole may be read by the 
other party. | 


So, if a defendant, being an infant, anſwers by guardian, and at 


full age neither amends or makes a new anſwer, as he may do, but 


prays a hearing of the cauſe de novo, his anſwer ſhall be evidence 
againſt him. g. R. 4. WE 
Ulf the plaintiff is charged by an anſwer, he muſt diſcharge him- 
{elf by proof, an cannot do it by reading the whole anſwer. Parte- 
riche v. Powlet, T. 1942, 2 Athyns, 383.) | 
{Defendant's anſwer in another cauſe may be read, to ſhew that a 
>a 4 O_ once exiſted. Whitfetld v. Fauſſet, H. 1749, 1 Ve- 
1h 387. J | | | 
[lhe anſwer of two defendants, arbitrators, may be read againſt a 
third, party to the award. Mullins v. Symonds, P. 1725, Bunb. 196.] 
The anſwer of à defendant diſclaiming all right to an eſtate, ad 
not brought to hearing, ſhall be read againſt another defendant. Hill 
Vo Adams, P. 1740, 2 Athyns, 39-] 
[Defendant is not bound by an admiſſion of a conſequence in law, 
. 14 | or 
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or a conſequence in equity, for the court is judge of it. Pearce y. 
Grove, T. 1747, 3 Atkyns, 522.) ' 

If the defendant by bis anſwer denies an agreement, Gc. it ought 
to be proved by two witneſſes, for one is not ſufficient. 2 Ca, Ch, 8. 
1 Per. 161. | 

[Lf defendant's anſwer is equally ſtrong with the depoſition of one 
witneſs, there can be no decree againſt him, but if concurring cir. 
cumſtances ſupport the depoſition, there may. Walton v. Hobbs, 11, 
1739, 2 Atkyns, 19. Janſon v. Rany, H. 1740, 2 Athyns, 140, 
Only v. Walker, T. 1746, 3 Atkyns, 407. Vide 1 Bro. Ch. Rep. 52, 
See alſo Mortimer v. Orchard, 2 Veſ. jun. 244. 

[If the denial of defendant by his anſwer is not clear, poſitive, and 
full to the fact, the court will decree on the teſtimony of one wit. 
neſs. Le Neve v. Le Neve, MH. 1748, 3 Atkyns,,646. 1 Veſey, 64.) 


(T 7.) Deeds.] A deed, mentioned in the bill, to which the de- 


fendant ſays, he believes there is ſuch a deed, ſhall not be read, with- 


out proof ; for the confeſſion does not admit more than is alleged by 
the bill, and does not warrant the reading of a deed with like clauſcs. 
R. 2 Vent. 161, | | 
The probate of a will may not be read in caſe of a real eſtate, 
tho' defendant has admitted he believes there is ſuch a will; other- 


| viſe, if his admiſſion had been full. Mullins v. Pratt, in Sc. T. 1716, 


Bunb. G.] 8 
So, a deed proved upon a commiſſion againſt one defendant only, 
ſhall not be admitted againſt the other defendant. 2 Vent. 361. 
[A deed 40 years old, without proof, or ſhewing where or how 
they came by it, Benſon v. Olive, T. 1730, Bunb. 284.] 
[But not a deed of 35 years old, in general, tho' ſometimes. Vid. 
[An ancient copy of a bargain and ſale inrolled at the chapel o: 
the rolls, atteſted by five witneſſes, or even without atteſtation, 15 


good. Harvey v. Philips, P. 1743, 2 Atkyns, 541.] © 
Ulf defendant by anſwer in another cauſe has admitted that a deed 


in queſtion, a releaſe, once cxiſted, and defendant has the leaſe be- 
longing to this releaſe, plaintiff may read the draught of the releaſe, 
if well proved, Whitfield v. Fauſſet, H. 1749, 1 Veſey, 387-] 
[A counterpart may be read, if the original deed is loſt if no 
counterpart, a copy; if no copy, parol evidence how it was loſt, 


Villiers v. Villiers, M. 1740, 2 Athyns, 751.] 


The book of impropriator's predeceſſor admitted as evidence of 2 
mortuary. Anon. in Sc. T,-1719, Bunb. 46.] 

{Miniſters accounts, tho' ſubſequent to 31 H. 8. may be read in 
a tithe caule, Benſon v. Olive, T. 1730, Bunb. 284. 

[Entries in the accounts of the lord's ſteward, admitted to prove 
a modus to the vicar, in diſcharge againſt the impropriator the plain- 
tiff. Moaduoth v. Lord Cobham, M. 1724, Bunb. 180.] 

[A bailiff's accounts have been admitted as evidence of quit - rents. 
Sed. Q as to a lord of a manor's books. Anon. T. 1719, Bun. 46. 

[That an account may be evidence for quit-rents, it muſt appear 
to be a bailiſf's, and ſigned by him. Franks v. Carry, H. 174% 
2 Athyns, 140.] 

[An entry in a man's book of accounts, may, on a reference to 3 
maſter, be read, not as evidence of the debt, but of a claim 0 1 : 
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's the lifetime of the deceaſed, Lefebure v. Worden, M. 17 50, 
2 Veſ. 54. 


otherwiſe not. Peacoch v. Monk, H. 1750, 2 Veh. 190.] 


clarations may be read. 1bid.]J 3 7 

An inquilition of Junacy, and other inquiſitions, may be read, 
but are not concluſive evidence, for they may be traverſed. Sergeſon 
v. Seatey, M. 1742, 2 Atkyns, 412. | f | | 

[The cultoms of neighbouring manors may be admitted to ſhew 
the cuſtom of the manor in queſtion, in mine countries and fen 
countries, where there is a ſimilitude. Dean of Ely v. Warren, T. 
, | ; 

[A Certificate of an original agreement between rector and vicar 
from the abbot of a foreign abbey, cannot be read, if it does not ap- 
pear that it came out of the charter-houſe of the abbot, or that he 
is the proper officer to keep the records, Carte v. Ball, P. 1747, 
3 Atkyns, 496. | 1 

(Lems in a partnerſhip account relating to the particular intereſt 
of the book-keeper, will not be ſupported. Smith v. D. Chandes, P. 
1741, 2 Atiyns, 159] | | | 

[Tf a bond, Sc. has been delivered up to plaintiff, he cannot read 
parol evidence to the contents of it, whether the bill is to be relieved 
2xainſt it, or whether it comes in by way of collateral evidence. 
(ile v. Gibſen, T. 1750, 1 Veſ. 503.] | : 

[A liſt of bank-notes in teſtator's hand-writing, ſome marked as 


many years have elapſed without any demand on the unreceived notes, 
_ are ſuppoſed to be loſt, Glyny v. Bank of England, AM. 1750, 
2 Fe. 38.] 15 | 

{Exhibits proved vivd voce at the hearing, cannot be read where 
there is à right to controvert, or to a croſs-examination. E. Pomfret 
v. Id. Winder, T. 1752, 2 Veſ. 472-] „ | 

A deed may be proved viva voce at the hearing, but not a will. 
Harris v. Ingledew, H. 1730, 3 P. W. g1.] | 

{A will of areal eſtate ſhall not be proved as an exhibit. Niblett 
v. Daniel, M. 1731, Bunb. 310] 

The court will order public books (as of a manor court) to be 
produced, in whatever hands they are, but not private. Anon. T. 
1754, 279, 578.] 5 
nulty, to ſet aſide which a bill is brought, ſhall be obliged to leave 
ine draught with his clerk in court, but not on oath. Stanhope v. 
Reberts, M. I741, 2 Atkyns, 214. ] 


produce their books relating to the truſt, tho' the Tabmitted by their 
anſwer to produce as the court ſhould direct. Attorney-General v. 
City of Coventry, M. 1730, Bunb. 290.] 
lt defendant's witneſs proves a deed, and refers to it, yet plain- 
4A * him to produce it. Hedg on v. E. Warrington, H. 
3. . 35.7 LF 
(Parol evidence cannot, in general, be admitted to ſupply a circum- 
ance in a deed or will; as, where « legacy was given to 2 _— 
| | why 


Letters or books of an agent or ſervant may be read if he is dead, 


(So, a feme-covert having a ſeparate eſtate, and giving bond, das. 
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received, others as not received, cannot be read in evidence, tho”. 


[An executor who was counſel and drew the draught of an an- 


[A corporation, as truſtees for a charity, ſhall not be obliged to 
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who was dead at the time, his executors, adminiſtrators, and aſſon 
parol evidence to ſhew that the teſtator knew the perſon was 2 
and that he meant the legacy ſhould go to the executors or adalini. 
ſtrators cannot be admitted. 1 Broton. Ch. R. 85.) * 
[But where a perſon in exiſtence was deſcribed by a name not biz 
real one, but one by which the teſtator uſed to call him, evidence 
may be admitted to ſhew whom the teſtator meant. 19. ibid, 1 Ve. 
272. 
70. a grant of an annuity, a bill was filed to redeem, on a ſup- 
geſtion that it was part of the original agreement, but omitted in 
the deed, from an apprehenſion that it would make the tranſac. 
tion uſurious : parol evidence was offered to prove it was part of 
the original agreement; but it was refuſed to be admitted, the bil 
not ſtating the omiſſion to have been by fraud. 1 Brown, Ch. Ry. 
2. 8 os 
, ha where there is an ambiguity in the words of an inſtrument, 
parol evidence, which goes to ſhew that the words taken down in 
writing are contrary to the concurrent intention of all parties, can. 


not be rejected as incompetent, as where it appears doubtful whe. 


ther a party to a ſettlement had notice of a prior incumbrance, 
the parol evidence of the attorney may be admitted to prove it. I. 
340-] 25 

[So, evidence of the ſtate of a teſtatrix's property may be let in 
to ſhew that by a gift of a ſum in /ong annuities, ſhe meant a groſs 


ſum, not an equivalent annuity. Id. 472.] 


\ 


(V) Interlocutory Orders. 


HE orders made by the court upon hearing are interlocutory, or 
final and decretal. Vide Pract. Reg. in Chan. 253. | 
The interlocutory (which comprehend all orders made bythe 
eourt before the decree) ſhall not be explained by petition, but by 
motion upon notice to the other party. Vide Pract. Reg. in Chan. 
255. : 
[An interlocutory order, or even a decree, if gained by colluſion, 
may be ſet aſide on petition, Sheldon v. Forteſcue, A. P. 1731, 3 P. N. 
104. | Ig 
0 order on a petition made on hearing counſel on both ſides, 13 
not diſcharged on motion; on a petition ex parte, it is.  Bijbop v. Wi 


lit, M. 1750, 2Vef. 113.) 


[The court can make an order in the nature of a decree, on mo- 
tion or petition, with conſent of all parties, but not for {ale ot 
mortgage of a term, to be a charge on the inheritance of an infant 
plaintiff. Beard v. Powis, T. 1751, 2 Pf. 399-] i 

[ Vet, on plaintiff's affirming their conſent to a petition, (tho the 
cauſe is abated by the infant plaintiff's marriage with defendant, 2 
not revived,) the court will declare it will not reſtrain truſtees from 
raiſing and paying. Bid. | : 

An order made without mention of a former order, concerning 
the ſame matter, is ſurreptitious, and ſhall not be uſed. Vid Prall. 
Reg. in Chan. 2565. 3 b 

Nor, ſhall it be entred after the 8th day from the pronouncing 1 
excluſive. Vide Prat. Reg. in Chan. 256, Vide, for the entry rig 
(3 6.) T . 


ang, 
ead, 
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court 
— any miſtake may be rectiſied. Rules and Orders in Exchequer, 12. 
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' The conſent of the ſolicitor to an interlocutory order is ſufficient. 
Ca. Ch. £6. f = . 

In the Exchequer, after judgment upon an hearing, or rule upon 
a motion pronounced, the minutes ought to be repeated openly in 
before the hearing of another cauſe, on motion, to the intent 


Rule 30. 


ly, that it is put off only to next term. P. 1737, 2 Atkyns, 2.] 
TIF there is a variation between the original will and the probate, 
the cauſe mult ſtand over, and the parties may apply to the ſpi- 


ritual court for amendment. Marſh v. Howe, T. 1740, 2 Athyns, © 


0. | | 
7 he court never orders any thing to be pulled down on motion, 


rzrely on decree: Ryder v. Bentham, T. 1750, 1 VJ. 543.] 
Decretal order cannot be diſcharged on motion, tho' by conſent, 
2nd tho” ſurpriſe be alleged. Anon. 1 Veſ. jun. 93. 


[A final decree cannot be made on an interlocutory order without, 


conſent. Allan v. Boaver, 3 Bro. C. C. 149.] | 
[Queſtion of intention of a will to be determined by the court, 
not by the maſter. Pitt v. Ld. Camelford, 1 Ve. jun. 83. 3 Bro. 
C. C. 160. S. C.] 
Deritce of ſtock for life, with abſolute power of appointment, if 
no children; reference to the maſter to inquire what became of a 
child ſhe had, circumſtances of ſuſpicion appearing: Sculthorp v. 


Burgeſs, 1 Vel. jun. 91.) ob 


(W i.) Reference to a Maſter. 


V HEN the court would be informed of any fact, it is uſually 

reterred to a maſter; as, to examine the ſufficiency of an an- 
\wer. Vide Rules and Orders in Chancery, 119. Vide Pratt, Reg. in 
Clan. 305, 6. Ps ; 

To take aecounts. Vide Pra#. Reg. in Chan. 309. 

To examine into impertinence or ſcandal.] | 

A bill cannot be referred for impertinence after anſwer, or eren 
ſubmitting to auſwerz as by praying time, &c. 2 Ver. 631.] 

(For ſcandal, the old rule was that a bill might be preferred at 
any time, Jide 2 Ver. 24. 631. Bunb. 304. But it has been ſince 
held that, by anſwering, defendant waived any objection, and. onght 
not afterwards to procure the bill to be altered, and made a new one. 
2 PF, W. 311. 2 K. Ab. 69.] | 

{ There is no eltabliſhed rule within what time an anſwer may be 


| Telerred for impertinence. Lord, Hardwicke diſcharged an order of 


reference for impertinence of an anſwer, after plaintiff had lain by, 
lome time. 2 Ver. 631. Lord Thurlow refuſed to difcharge ſuch 
an order. 1 Brown, Ch. Rep. 400: ] 


LA party may have the affidavit of his own ſolicitor referred for . 


Tpertinence. Philipe v. Philips, M. 1746, 3 Athyns, 391. 

a ap defendant pleads a decree of diſmiſſion of a former cauſe for 
e lame matters, in bar to plaintiff's demand on his new bill, if 
N does not apply to refer to a maſter to ſtate whether there 
N _ decree, but ſets down the cauſe for hearing, it is a waiver 
Vor. II X l 5 


f 


[An order that a cauſe ſhall Rand over indefinitely, does not im⸗ 
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of his right of application for ſuch reference, and the court will de- 
termine it. Morgan v. Morgan, H. 1738, 1 Athyns, 53.) 

[The court will not make an order for a maſter to admit depoſi- 
tions in a former cauſe between the ſame parties to be read, for he 
may judge if they are proper, and if he is miſtaken, you may except. 


Anon. T. 1747, 3 Ath. 524.) 


[Reſervation of further directions does not reſerve intereſt which 
ought to he expreſsly directed by the decree to be reſerved ; but aſter 
direction of trial at law, reſervation of general directions includes 
coſts, intereſt, Wc. Champ v. Moody, T. 1752, 2 Ve. 470.) 

But a reference of the ſtate of the caſe is not frequent, without 
conſent of the parties. Vide Pract. Reg. in Chan. 306. 

Nor, a reference to determine the cauſe, except where the parties 
are poor, or of kin, or do conſent. id. 

Nor, a reference to take accounts, till the hearing of the cauſe. 
Vide Pract. Reg. in Chan. 307. zog. 9 8 

A reference to examine court-rolls is made to two maſters. Jt: 
Pract. Reg. in Chan. 307. 

[Where the matter of a cauſe has been referred to arbitration, it 
cannot come on upon exceptions to the award, but upon ſurther 
directions. 1 Brown. Ch. Rep. 398.] - | 
[he court will compel witneſſes (tho' ftrangers) te attend. Shorter 

v. Scortin, T. 10 G. Bunb. 169. — 

LA party once examined may be examined again on new inter- 
rogatories to the ſame matter without an order, the malter being 
judge; but a witneſs may not, without order. Cow/lade v. Corniſh, 
P. 1751, 2 . 270.] SE 

[A-maſter may proceed ex parte without order, if the other party 
does not attend. Ex parte Bax, T. 1751, 2Vef. 388.) 

[Where a matter has been referred to a maſter, and the reference 
was futhciently large to have admitted a report whether the plain- 
tiffs were a teſtator's natural children, and no notice is taken of that 
circumſtance in the report, nor any exception taken on that account, 
no further reference will be made to the maſter for the purpoſe ot 
ſuch an inquiry, becauſe if new references were to take place, when- 
ever parties wiſhed to bring forward freſh facts, it would lead to in. 
convenience, and would be doing on a re-hearing what would be the 
proper ſubject of a bill of review, where the parties muſt ſwear the 
fact was not in their knowledge, at the filing of the former bil. 

I Brown. Ch. Rep. 426.] . 8 


(W 2.) Report. 
The report or certificate of the maſter ought to be ſuccint and 
Iain, without recital of all the points of the order of reference, ot 
the debates of the counſel upon which it was founded. Ord. pe 
Cla. Rules and Orders of Chancery, 118. Jide Pratt. Rey. in Chan. 


320. | 
The maſter uſually delivers his opinion in the report, if the caſe 
be not difficult. Vide PractF. Reg. in Chan. 319- | | 
And if it be difficult, he ſhall make a Tpecial report; but oo 
(hall not be upon the importunity of counfel, but only when the 
court, or the intricacy of the caſe, in his judgment, requires it. - 


, 
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yer Cla. Rules and Orders of Chancery, 118. Vide Prag. R g. in | 


. 210, 320. | 
En ſpecial reports ſhall not ſet forth the evidence and their 


opinion on it, but only ſtate the bare matter of fact. Dy. Maribro 
v. Wheat, H. 1737, 1 Atkyns, 454] 


The report ought not to exceed the order of reference. Vide Prat. 


Reg. in Chan. 320. N | | | 
[Under a decree to account, the maſter may ſtate /pecial matter, 
tho” there is no direction ſo to do. Anon, T. 1743, 2 Athyns, 


21. | . ' 

1 hall be made upon conſideration of the whole anſwer, or mat- 
ter referred, that thereby the court may be fully informed. Ord. per 
Ch. Rules and Orders of Chancery, 119. Vide Prack. Reg. in Chan. 


20, 3 | 
: As, if it be referred, whether ſuch a thing be confeſſed or alleged 


by the anſwer, the maſter ſhall alſo conſider, how ſuch confeſhon 
is balanced or avoided, by another part of the anſwer. Lid. 

[Before report the court refuſed to order balance of charges al- 
lowed againſt the defendant on account, and the whole alleged in his 
diſcharge, to be paid into court on certificate by the maſter, and de- 
ſendant's examination before him: but alſo refuſed to take the cer- 
tificate off the file, Fox v. Mackreth, 1 Veſ. jun. 6 .] 

[No certificate by a maſter, as by the Accountant-General, but 
there muſt be a report in order to the court's taking notice of any 
thing in the maſter's office, bid. 70.] | | 

[Where a ſurplus to be diſtributed from time to time is an uncer- 
tain ſum, the maſter ought to report the ſhares in aliquot parts, not 
in money. Attorney-General v. Haberdaſhers' Company, 1 Vef. fun. 
295.1 | | 2 
after the report is made, it ſhall be filed with the regiſter, under 
tic hand of the maſter, and then confirmed by the court, unleſs 
cauſe is ſhewn to the contrary, within ſeven days, by the other ſide. 
Vide Praft Reg. in Chan. 323. | 7 

If cauſe is not ſhewn, it ſhall be confirmed abſolutely. 5 

[lf a report is confirmed niſ, and by the regiſter's minutes at 2 
ſubſequent ſeal in the ſame cauſe, it is taken down order abſolute ; 
but neyer entred z the court will not order it to be entred nunc pro 
unc, unleſs on recent application, on a motion of courſe; after 
length of time there muſt be notice. Anon T. 174), 3 Athyns, 521.1 

Yet, a report being poſitive, and not to ground a decree, ſhall 

of force, and proceſs ſhall be awarded immediately for the per- 
formance, unleſs the other party, upon notice, files[excepti@s to it 


with the regiſter within eight days in term-time, or in the ſeals, or 


5 be after the ſeals, within ſour days of the next term. Ord. per 
- Rules and Orders of Chancery, 120. Vide Pratt. Reg. in Chan. 
lerer 29 02, 4 V. & M. reports ſhall be filed with the regiſter, 
. — 2 four days after ſigning, who ſhall indorſe the day of filing; 
25 proceedings thereon before filing ſhall be void. Rules and Or- 
In 4 Chancery, 189, Vide Pratt. Reg. in Chan. 321- 

time fix xchequer, a report ought to be delivered {ix days before the 
we kat for the hearing of the cauſe, to the clerk in the cauſe, you 

; 4 4 x 2 , 
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ſhall forthwith give notice thereof to the clerk on the other (de 
| Vide Rules and Orders in Exchequer, 14, Rule 36. : 888 

[Order ni to confirm the maſter's report for the purpoſe of com- 
pelling A., reported the higheſt bidder, to complete his purchaſe, af. 
terwards made abfolute, no cauſe being ſhewn. Cunningham v. Wil. 
liams, Anſir. 344. Vid. Prafiice.} 


(W 3.) Exceptions to the Report. 


If exceptions are taken to the report, they ought to be filed with 
the regiſter within eight days after the report filed, if it be within 
the term or the ſeals. Vide Rules and Orders of Chancery, 120. Vid 
Praf. Reg. in Chan. 323,—In the Exchequer, two days before the 
hearing ot the cauſe. Rules and Orders in Exchequer, 14. Rule 36. 

If in the vacation, within four days of the next term, Vi; 
Rules and Orders of Chancery, 120. Vide Pract. Reg. in Chan. 323. 
And he, who files the exceptions, ſhall depoſit 40 s. (marginal noe 
of Clar. Ord. is 5 l., and fo is Pract. Reg. in Chan. 169.) with the 
regiſter to be paid to the other party, with other coſts as the court 
ſhall think proper, if they are diſallowed. Ord. per Cla. Rules and 
Orders of Chancery, 120. 

If they are difallowed, the 40. ſhall be returned. Ord. per 
Cla. Rules and Orders-of Chancery, 120, 121. : 
So, if any one exception is allowed; as, when the maſter report 
an anſwer inſufficient in ſeveral particulars, and the exceptant pre- 
vails in ſome particular, which is not inſufficient in it, the 405. ſhal! 
be returned. Per Cowper, H. 4 Anne. 

But by Rule 12 Feb. 1676, the exceptant ſhall pay 10 J. over the 
40s. for every exception, or diſtinct part of an exception over: ruled. 
Confirmed by Rule 30 Apr. 2 J. 2. Rules and Orders of Chancery, 


titled to the depolit.\ Parker v. Prout, T. 32 Geo. 3. 4 Br. C. 
Rep. 1.] 
:  Obieftions to the maſter's report put in an hour before the time 
limited for his ſigning it. He ſigned it notwithſtanding the report 
was confirmed. Anon. 1 Anſtr. 277.] 8 
And by order 17 January, 1 W. & M. tho the exception de 
waived; and if the exception is declared to be frivolous and imper- 
tinent, he ſhall pay for it 20s, Rules and Orders of Chancery, 186, 
Vide Pig. Reg. in Chan. 169. | | 
The Y:ciſter ſhall enter the exceptions in courſe, to be dete f 
by the court. Ord. per Cla. Vide Rules and Orders in Chancery, |” 
Vide Pra, Reg. in Chan. 325. 3 
And the paper of the day ſhall be ſet up by the regiſter in 8 0 
fice for two days before. Ord. per Cla. Rules and Order: of Cate 
ery, 120. Vide Pradt. Reg. in Chan. 325, 6. a 
And notice of the day ſhall be given by the exceptant to the oth 
party. Ord. fer Cla. Rules and Orders of Chancery, 120. 
Pract. Reg. in Chan.-325. | Wo 
[If a bill is referred for impertinence, and the maſter's 7epet, 


"EL . i 
ertinent, the deſendant may except generally, and go 2 


142. 168. 
[Where the — prevails in any of his exceptions, he is er- 


rmined 


v'thout pointing out the particular impertinence by the exception. 
Mackwarth v. Briggs, P. 1741, 2 Atkyns, 182.] : 
| [No matter not objected to before the maſter, ſhall be gone into. 

Huſe v. 
2 Vef: 388. } : ; 5 | | 
"if a maiter varies his report on objections, the party may take 
exceptions without other objections. Ex parte Bax, T. 1751, 2 J. 
god party may obtain leave to file an exception, tho' the maſter 
_ attended by his ſolicitor, who made no objection, and tho' con- 
yorances have been drawn and executed in conſequence of the maſ- 
ters avprovation in his report. Baſkerville v. Baſkerville, H. 1741, 
2 Atb;ns, 279. 7 | 

[Lf the error in the maſter's report is owing to the exceptant's not 
laying a material evidence before him, the court will not order him 
to review lus report. but on the exceptant's giving up his depoſit. 
Hidges v. Cardonel, T. 1742, 2 Attyns, 408.] 5 

[After exe ptions argued, and the report confirmed, the court will 
not order the maſter to review his report; but errors in computation 
merely, may be ſet right at any time. Hawkins v. Day, M. 1748, 
1. 189.] ; „ 

[lf a report is confirmed without exception or objection, the 
court will not open it on a point: of form, if material Juſtice is done; 
tho' a lunatic is intereſted. E. Bath v. E. Bradford, T. 1754, 
2 V0. 585.7 | © . 


(W 4.) Final References. 


Sometimes the court refers a cauſe to a maſter, or others, to be 
determined by their award. Vide Pratt. Reg. in Chan. 306. | 
hut ſuch reference is made by the conſent of all parties. Ca. 
Ch. 86. | 
And the conſent of the ſolicitor is not ſufficient. R. Ca. Ch. 
86, 87. | 
Nor, is it ſuſhcient that any party attends upon the reference, un- 
leſs he does actually conſent. Ca. Ch. 87. | | 

But the ſolicitor, who conſents, ſhall not pay coſts, tho? the award 
was made upon his conſent, and afterwards reverſed for that reaſon ; 


proceed upon it. Bid. 
And tho' ſuch an award be afterwards affirmed by a decree, it 


made by the conſent of all parties. R. Ca. Ch. 86, 87. c 
90, if the award be of only part of the matters referred, R. Ca. 


OT 7. 


Or impoſſible or repugnaut. R. Ca. Ch. 87. 


() Trial by Common Law. 


Ometimes the court refers the matter to a trial by the common 
_— upon an iſſue by them directed. Vide Pra. Reg. in Chan. 
As, if it be doubtſul whether the plaintiff, who ſues as admini- 
| X 3 | | ſtratrix 
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Latbes, in Sc. M. 1721, Bunb. 93. Ax parte Bax, T. 1751, 


for his conſent was void, and it was the folly of the other fide 0 


ſhall be reverſed upon a review, if it does not appear to have bean 
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ſtratrix to her huſband, has her huſband living or not. R. C 
Ch. 50. | | 

[If a man and woman deny their marriage by their anſwer, it ſhli 
be left to a jury. Revel v. Fox, P. 1751, 2 ef. 269.) 

In a bill for a legacy, c. if the defendant controverts the will, i 


ought net to be eſtabliſhed by a decree, before a trial at law of the 


validity of the will. R. inter Cook and Parſons, 6 Feb. 13 V.;. 
and a decree per Finch cont. reverſed. R. Eq. Ca. 90. (2d par df 
2 Mod. Ca.) | 5 

On an iſſue directed to try the validity of a will, the court may 
give ſpecial directions to know, if the jury finds againſt it, whether 
it is for forgery or defect in the execution. Barnſley v. Powel, T 
1748, 1 9, 119. | 

Or, if it is doubtful, whether a prior mortgage is executed er fi. 
tisfied. Eg. Ca. 39. | 

So, if a fact be controverted, a trial is uſually directed; as, whe. 
ther there is ſuch a cuſtom, preſcription, W'c. Vide 1 Ver. 489. 

| [Granted on a bill againſt a judgment by default, on a 881-5 


contract, to try if defendant was poſſeſſed of ftock, Anftruthrr x, 


Chriflie, T. 1724, Bunb. 178.) 8 

[On a bill for tithe of fiſh by cuſtom, tho' there was a former de. 
etee eſtabliſhing the cuſtom, ſigned by 130 pariſhioners, and ny 
evidence by defendants againſt it. Gaeaves v. Kelynax, T. 1727, 
Bunb. 239.] | . 

[The court may direct an iſſue to try a modus, tho' the evidence 
varies a little from the bill. Laitles v. Chriſtian, MH. 1734, Buri, 

40.) 
it on a bill for tythes a modus is ſet up, and it is admitted by tle 
arſon, that there have been ſuch cuſtomary payments time imme. 

morial ; but he inſiſts the modus is void, as unreaſonable, uncertain, 
c. the court will not over-rule the modus without directing an ifiue, 
Hardecaſtle v. Smithſon, T. 1745, 3 Atkyns, 245. | | 

[The court will order a trial on motion, if it is agreed that tic 
point mult be tried; as, whether deſendant has a right to bull, 
whereby plaintiff's lights are obſtructed, Ryder v. Bentham, T. 17505 
1 7 543-] | | 

Whether a judgment, bond, debt, &c. be ſatisfied. Ch. R. 2. 

So, the court ſometimes directs a trial of a fact, which gives 3 
right, tho' it was in iſſue before, upon a commiſſion to examine Vi 


neſſes. 2 Ca. Ch. 3. | | 


So, if the queſtion in iſſue be, whether there was an agreemei, 
the court may direct a trial thereupon, whether the agreement wi 
waived. K. 2 Ca. Ch. 40. | 

So, there ſhall not be a decree to bind the inheritance generally, 
without two trials if the parties dęſire it. Vide 1 Per. 293- 

So, if the matter be of value, a ſecond trial ſhall be direQted. R. 
2 Ver. 75. | 

[There muſt be an original motion for a new trial, for the cout 
will not anſwer a petition for it when the cauſe comes on, upon! 
equity reſerved. Attorney-General v. Montgomery, T. 1742) 2 Ale 
Eyns, 378.) : _ Et 5 

[New trial will not be granted, unleſs the application be 2 
even tho the equity reſerved has not been ſet down fooner, - oy | 
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yarty wanting it ſhould have ſet it down. Legard v. Daly, H. 1748, 


1e. 192. 


Caſter iſſue directed, and trial had, the court will not direct a new 
trial, becauſe the verdict gives defendant more than he claimed by 
his anſwer, nor on pretence of ſurpriſe, if plaintiff oppoſed putting 


of the trial, nor becauſe one of the plaintiffs is an infant, nor be- 


cauſe one of defendant's anceſtors was attainted, (which gives right 
to tlie king but not to plaintiff,) tho' the thing in diſpute is land of 
great value. Ibid.] | 1 | | 

Af there have been two trials, the laſt at bar, the court will ſuffer 
that to prevail, and not grant a new trial, Attorney-General v. Mont- 
gomery, T. 1742, 2 Atkyns, 378.] ; i Me 

But after a pl-a to a bond, quod ſolvit ad diem, if the defendant in 
(Chancery ſuggeſts that the bond was not executed, or that it was ob- 
tained by fraud, Chancery may well order payment of the bond, with- 


out directing a trial of the validity of it, which was admitted by 


the defendant's plea upon the ſuit at common law. R. in Parl. Ca. 
Parl. 16. =” 

So, if the defendant by fraud ſuppreſſes a deed, the court will 
make a decree, without directing a trial. Ca. Ch. 293. | 
So, a trial ſeems to be in the diſcretion of the court. 

So, the court may direct a ſpecial iſſue; or, if there is no impedi- 
ment, put the party to his action at law. 2 Per. 503. | 

The court may fend a caſe to be argued before two judges at 


their chambers. Rigden v. Vallier, H. 1741, 3 Atkyns, 731. 


When a trial ſhall be enforced upon an original bill. Vide poft. 
r ; 

[Bill for diſcovery, injunction, and delivery of a bill of ex- 
change; on the anſwers, and evidence, the right being clear, the 
court refuſed a trial of it at law, and decreed an immediate delivery. 
Newman v. Milner, 2 Veſ. jun. 483.] . 

The court will not direct an iſſue on motion. In Exchequer, 
Ann. 2 Auſtr. 480. But ſee contra, Attorney-General v. Lane, ibid. 
589. | 5 oy, 

[ſue ordered to diſcover a witnels's intereſt. Stokes ve N (Kerral, 
ot the Rells, 3 Bro. C. C. 228.7 A 


(Y 1.) Decree. 


Decree by the court ſhall be drawn with convenient brevity, 
reciting only the ſubſtance of the proceedings briefly. Vide 
Pra. Reg. in Chan. 127. So, in the Exchequer. Rules and Orders 
in Exchequer, 12, Rule 32. | 
If it be made by the maſter of the rolls, or a judge, it ſhall be 


ſigned by them, and afterwards by the chancellor or keeper. . ide 
Pract. Reg. in Chan, 1 23. 127. 


yo 


And before it is preſented to them to be ſigned, it ſhall be ſigned 


7 the lix-clerk, to whom it belongs, or his deputy. Ord. per Ca. 
ules and Orders of Chancery, 117. Vide Praf. Reg. in Chan. 123. 
And the ſix-clerks are to keep a public book of all deciees made 

and ſigned; and therefore the regiſter, at the beginning of every 

term, ſhall give them a liſt of all the decrees and diſmiſſions "gue 
| | 2 A, 7 


* 
— — —— > ne En 
— be _ — nd, 2 — 


—— — 


— — — — 


1 
[ 
F " 
wo 
: 1 
1 
1 
1 i 
z 1 
die] 
5 
1 1. 
1 
' 5 
4 * 
| 4 0 
1 kf 
: } 1 
ö Fir 
+6 Nn 
11 
11 
1 
1 
1 
11 
17 
640 
4 41 
W154, 
Wit) 
bs Fe; in 
. 19 
"it 
. [ by 
VL 
$1 
1 
1 : 
N : n 
4 5 
N 
117 
1 n 
Wis 
Fr # 
1 
' 
94 
: 
1 
: 3.3 
0 ; 
I We : 
p 1 o 
11: 
TE 1 
1 
4 
3 
Hi 
A 
* » 
1 i 
HEY 
1 * 
y 1 & 
y 259 * 
1 + 
TIE 
Ls 4 / * 
1 22 
wy 
: 1 5 
: Fe \ 
17: 
1 
"IS 
4 9 
: * 
75 
| l 
"7 45 
* 
©! ( 
'Þ 4 I 
$ ! 4 
. #: 
. * 1 
17 2 . 
1 » 
* 
: 1 
1 A, 
: * 
11 
3 [ Ss: 4 
: Ln 
va» 4 
. +, 
7 
' 75 
L 
1380 * 
1. 
1 
„ 
5 F 
1 
1 be! 
'S 
1 is - 
. : 
1 ( 
4 * 
* 
1 
; 
4 _ 
* F. 
Þ 
7 + 
bt tt 
. $87) 
) 
1 
EZ 5 
; 
Ii; - 
1 ! 
** 
„ 1.3 
++ LO. 
wy 
4 
$3: 
„ 
1 
v3 LOIN 
i 8 
1 F 
x 
1 2 
in * 
4 
! 
1 
4 
4 
bf 4 
; 
| i 
7 
: = 
f 
_ 
"_ 
- 
0 


312 : CHANCERY. 


by the chancellor, in the term of vacation precedent. Og, 7 
Cla. Rules and Orders of Chancery, 117. ö 
| Every decree ſhall be drawn, ſigned, and inrolled before the fir 
day after the Zichaelmas or Eaſler term next enſuing the pronouncing 
of it. Ord. fer Cla. Rules and Orders of Chancery, 116, pi; 
Praft. Reg. in Chan. 123. | 3 8 

And ſhall not be afterwards ſigned and inrolled, without leave of 
the court. Ord. per Cla, Rules and Orders of Chancery, 116, 1 17. Vil, 
Pra. Reg. in Chan. 124. | IC 

[A caveat may be entred againſt inrolling a decree without if. 
ſigning reaſon, which ſtops it for a month. Anon, MH. 174% 7%. 
326.3 | | 
5 [The court will vacate the inrolment of a decree, tho' {triQly re- 
gular, if it is extremely quick, and it appears the other party jy. 
tended to enter caveat, but came too late by milſlaking the place. I bug 
==; of law ſet aſide judgments, as en ſurpriſe, tho? ſtrictly regular, 
The court never ſuffers a decree to account to be ſigned and in- 
rolled, becauſe it would tie up their hands if there ſhould be any de. 
fet in the directions. Staunton v. Oldham, T. 1742, 2 Atkyns, 

83. | kl 

> 85 in the Exchiquer a decree of diſmiſſion ſhall not be entred after 
the laſt day of the next term, without leave of the court, upon mo- 
tion. Rules and Orders in Exchequer, 12. Rule 31. | 

In Chancery, it may be inrolled after the death of the defendant. 
2 Ch. Ca. 227. | 
So, if a guardian is decreed to pay money, having confeſſed afſets, 
he ſhall be bound, tho' the infant dies before the inrolment. 2 Cu, 


Ch. 199. | 


If the decree concerns land, or a leaſe, it ſhall be entred in the 
docket of the regiſter, within ſix months; otherwiſe, a purchaſer 
ſhall not be prejudiced by it. Vide Pract. Reg. in Chan. 128. 

It ought to recite the facts, which are agreed or proved; other- 
wiſe a bill of review would be prevented. 1 Ver. 214. 

Tf a decree be for relief againſt a judgment in another court, the 
judgment {hall firſt be read, and then the decree does not vacate the 
judament, but correts the unreaſonable part. Vide pdf. (3 WÄ. 
Vide Pra. Reg. in Chun. 127, 8. 3 | 

[in a ſecond cauſe between the ſame parties, the court will not 
make an inconſiſtent decree, becauſe it would create confuſion ; but 
will direct the cauſe to ſtand over, that plaintilF may lay the matter 
before the court, by bill of review or otherwiſe, - Shepherd v. Tiley, 
7. 1742, 2 Athyns, 3 ,8.] . | 

[Acquieſcence under a'decree of diſmiſſion in a former cauſe may 
be inſiſted on, unleſs it was without prejudice to the preſent queſtion. 
Þ1id. ATC 
8 "it a bill is brought, and decree made in Wales, and an appeal to 
the lords who aflirm, and deſendant, to avoid execution flics into 
England, an original decree may be had here on a bill (lating all the 
facts. Semb. Morgan v. —— MA. 1737, 1 Athyns, 408.] 

[If any matter is reſerved at the hearing till after the maſter's re- 
port, the court will not determine it ou motion, byt it muſt ce 
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ſet * 5 the equity reſerved, Cooke v. Gwyn, H. 1748, 3 Athyns, 


—_— it will grant a receiver on motion, notwithſtanding ſuch re- 


ion. bid. | Wor. 
Rf plaintiff ny to relief againſt defendants, A. and B., and 
A. is decreed to pay plaintiff, the court will give A. leave to proſe- 
ſecute the decree againſt B. Walker v. Preſwick, T. 17155, 2 Veſey. 
ia a ſuit where the attorney- general, a party, leaves it to the court 
to make a decree, ſo as not to prejudice the rights of the crown, the 
court will decree with a ſalve jure to the crown, and alſo give leave 
to the parties to reſort back, if the execution is by act or right of the 
crown obſtrufted, Penn v. Ld. Baltimore, P. 1750, 1 Veſey, 444-] 
When a cauſe comes on aſter the pgfea returned, upon the equity 
reſerved. the decree is always abſolute. Geale v. Winter, in Sc, P. 
1719, Bunb. 40.) 85 1 5 | | 
If a decree be by the conſent of counſel, and no other cauſe appears 
for it, it {hall be reverſed ; for conſent of counſel is not ſufficient 
ground for a decree. 1 Ver. 274. 1 
By a privy ſeal, the chancellor, or keeper, may fign and inrol a de- 
crec of his predeceſſor. 1 Ver. 132. | | 


(Y 2.) Who are bound by a Decree. 


All parties and privies are bound by a decree. | 

So, a purchaſer aſter the decree. Ca. Ch. 231. 1 Ver. 459. 

So, a purchaſer pendente lite. Ca. Ch. 152. 1 Ver. 459, 460. 
Sa, a dectee for forecloſure of a redemption againſt a tenant in tail 
binds his iſſue. Ca. Ch. 220. | 2 

So, it binds the remainder-man, who claims by a voluntary ſettle- 
ment of the tenant in tail, altho' no party to the decree, Semb. 


Ca. Ch. 220. 


So, if a perſon, preſent at the pronouncing of a decree, pays money 
to an executor contrary to the decree, though he was no party to the 
ſuit, nor ſerved with an order for the non-payment, he ſhall be bound 


by the decree. R. 1 Ver. 57. 123. 


So, if four pariſhioners are named to defend for all, and there is 
decree againſt them; another pariſhioner, not party or privy to thoſe 
four defendants, ſhall be bound by the decree. Ca. Ch. 272. 282. 

If the lord of a manor is decreed to admit copyholders upon a fine 
certain; a copyholder, not a party, ſhall take advantage of the de- 
cree. Hard. 169. DTT 5 


TS (Y 3.) Who not. | 
But a purchaſer bona fide before the bill exhibited, not being a party 
by the bill, nor by order, ſhall not be bound by the decree. Vide 


Prad. Reg. in Chan, 12 5, 6. | 


Nor, any one, who does not appear is, nor was ſerved with 
proceſs ad audiendum fudirium. V. IE Pre. Rag. Chan. 125. _— 
_ EO who has an intereſt, and is not party or priyy. R. 
[Copyholders in fee, or freeholders for life, not parties, are not 

bound by a decree againſt the lord of the manor. Pore v. Clerk, H. 
R h 
| Ss | So, 


Vide ante (D 7). Fide Ca. Ch, 301. 


under the ſeal of the court. 


thereof, by order of court, a writ of execution may be left at his 
| houſe or laſt abode, or a copy ſhall be left with his clerk in court. 


bid. | 


Martin v. Kerridge, H. 1733, 3 P. V. 240. 


the remainder of the debt. Tarroth v. Seys, P. 1720, Bunb. 62. 


motion on the death of the party. Anon. in Sc. MH. 1718, Bun), 


Weed v. Freeman, P. 1743, 2 Athyns, 542. 
And a ſequeſtration may iſſue ="g 
, decree be only for a perſonal duty. R. Ca. Ch. 92. 242. 


the ſequeſtration abates, and there muſt be a bill of revivor. Wharan 
v. Broughton, M. 1748, 1 Veſey, 180. 
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So, if one defendant is in contempt to a ſequeſtration, and a de. 
cree is made againſt other defendants ; that does not bind the de- 
fendant in contempt, but he may afterwards appear, and anſwer, a, 
have the cauſe heard. 1 Per. 228. | | 

A decree in Chancery does not bind the right, but only the perſon, 


(Y 4.) Execution of a Decree. 
After a decree made, the defendant ought to be ſerved with it, 


And in the Fxcheguer, no perſon ſhall be in contempt, for not per- 
forming an order or decree, until he is ſerved by delivery of a true 
copy to him, and ſhewing him the order or decree under the ſeal of 
the court. Rules and Orders of Exchequer, 14. Rule 25. | 

Or, if he cannot be found to be ſerved perſonally, upon an affidauit 


In Chancery, if the defendant, being ſerved with the decree, does 
not pay obedience to it, all the proceſs for contempt ſhall iſſue againſt 
him ſucceſſively. Vide what they are, ante, (D 3, Cc.) Vide Prad. 
Reg. in Chan. 174. CS. 

[If defendant is in cuſtody on an attachment, ſequeſtration ſhall 
not iſſue till return of attachment, and then if he does not obey, it 
may iſſue againſt his land and goods, though his body is in cuſtody, 


Cattle ſequeſtred may not be ſold till the commiſſion returned, 
and then a venditioni expona- for the cattle, and a new ſequeſtration for 


[On affidavit of oppoſition to ſequeſtrators, a writ of aſſiſtance ſhall 
be granted. Granſlade v. Baker, T. 10 G. Bunb. 168.] | 
[A ſequeſtration muſt be returned before it ſhall be diſcharged on 


31-] | 
[There is no abſolute ſtated fee for a ſequeſtrator, it is diſcretionary. 


an eſtate real or perſonal, tho' the | 


And the ſequeſtration ſhall be continued againſt the heir, if the 
defendant dies under it. Ca. Ch. 241, 2. | 
[But if there is a decree for payment of money, but not ſigned an 
inrolled, and a ſequeſtration for non- performance, and plaintiff dies, 


Tho! the heir claims by a voluntary ſettlement of his father, with 
power of revocation, made before the ſuit. R. Ga. Ch. 242- 
1 if it was without power of revocation (tho voluntary}. 

If the defendant be taken by the ſerjeant at arms, or committed, 
he ſhall not be diſcharged until he performs the decree in all things 
preſently to be performed, and give ſecurity for the perſormance © 
the parts to be performed in futuro. Ord. per Cla. Rules and 7 
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ancery, 117. Vide Prad. Reg. in Chan. 175.—80, in the Ex- 
| 8 ide Ru es and Orders in Exchequer, 14. Rule 37. 

And the chancellor alſo may fine him for the contempt, and eſtreat 
the fine. Vide Pract. Reg. in Chan. 17g. | — | 
And if he procures himſelf to be removed into B. R., and then 

eſcapes, he may be recommitted, Ca. Ch, 32. 2 

If there is a general pardon after commitment, by which all con- 
tempts are pardoned, he ſhall not be diſcharged, Dub. Hard. 192. 

If the decree is for land, and the defendant, being impriſoned, 
will not perform it, the court grants an injunct ion for the poſſeſſion. 
Vide ante, D 7.) | 3 

Vide Pract. Reg. in Chan. 177, ; £7 

And upon an affidavit of ſervice, and that it is not obeyed, a com- 
miſſion ſhall be granted to ſpecial juſtices, and a writ of aſſiſtance di- 
rected to the ſheriff, if neceſſary to put the party into poſſeſſion. Vid 
Praf. Reg. in Chan. 17). [LStribley v. Hawkie, M. 1744, 3 Atlynt, 
f decree is guoiſque, or temporary, and a bond, or aſſurance is 
alſo decreed for the performance of it, and the aſſurance is 
given abſolutely, yet it ſhall be guided by the decree. R. Ca. Ch. 
251. 

805 a fine acknowledged, or a recovery ſuffered purſuant to a de- 
cree, ſhall be reltrained of operation beyond the intent of the de- 
cree. R. Ca. Ch. 49. | 

[A ſequeſtration goes only where the defendant is in the cuſtody of 
the warden of the Fleet, not of a ſheriff. Marham v. Wilkinſon, 
2 Anſtr. 579] 

(Eitate ordered to be ſold for debts, money raiſed under ſequeſtra- 
tion paid into court, though contempt cleared, —— v. Bennet, 
1 Vef. jun. 89.] | Frets | 

[Sequeſtrators ordered to ſell the goods, where the party was in 
contempt for non-payment of money. Cawvil v. Smith, 3 Bro. C. C. 

(Y 5.) Re-hearing, 


[The decree muſt be made complete againſt the defendant, tho? 
he has made default, before you can petition for a re-hearing. Bar- 
ter v. Wilſon, H. 1740, 2 Atkyns, 152. Vide Review, ante (G).] 

[A re-hearing is not permitted till the decree is drawn up. Crofly 
v. Shadforth, H. 1723, Bunb. 142.] | | 
: {The court will grant a re-hearing, tho' the parties have entred 
into an order by conſent to abide by the decree, and not to appeal. 
Buck v. Fawcett, H. 1733, 3 P. V. 242.) es 

[A decree by conſent ſhall not be ſet aſide. Harriſen v. Rumſey, 
7. 1752, 2 Vefey, 488.) oy, | 
hetore the inrolment of a decree, the cauſe may be allowed to be 

re-heard, for good cauſe. Vide Pra. Reg. in Chan. 311, 


As, if the fact, or proof, upon which the decree is founded, be 
miſtaken, Ca. Ch. 54 | | 
So, if there be any omiſſion in the inrolment of the decree, 
21. 359. 5 | 
=P _ an inrolment irregularly made, or by ſurprize. 1 Per. 
* 32. . | 
(If 


- 
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If plaintiff continues an infant till near pronouncing the decree 
and his ſolicitor has been groſsly negligent, ſo that the merits haye * 
been heard, the court will diſcharge the inrolment of decree, (on 
paying coſts of the day,) and permit him to apply for re-hearine. 
Kemp v. Squire, H. 1748, 1 Ve. 205.] | 4 

But generally, after an inrolment, a re-hearing ſhall not be allowed: 
7 then the decree is upon record, which ought not to be vacated. 
1 Ver. 131. Ty | 
[No re-hearing ſhall be granted, unleſs applied for within fix months 
after the decree. Drake v. Hopkins, M. 1731, Bunk. 309.] 

So, by order 12 May, 2 Fac. 2., no re-hearing ſhall be granted, 
if the party does not depoſit 5/. for coſts, if he has no relief. Rll 
and Orders of Chancery, 167. (Vide Pract. Reg. in Chan. 312. where 
the depoſit is increaſed to 10/., and aſterwards to 204.) 

And by the ſame order, a re-hearing does not ſtay proceedings upon 
theoriginal decree without ſpecial order. Rules and Orders of Chan- 
cery, 167. 25 85 5 


So, by order. 23 OF. 1 W. A., the court ſhall be attended two 
days beſore the re-hearing, with a copy of the decree, and petition 
for re-hearing. Rules and Orders of Chancery, 186. 

[Two days notice ſufhcient for a re-hearing. 1 Yef. jun. 45. 

[There cannot be a re-hearing after a deeree by conſent, Sen. 
King v. Wightman, 1 Anſtr. 81.] h 
l A cauſe originally heard before the chancellor, muſt be opened ou 
re- hearing as a caſe. Anon. T. 1740, 2 Athkyns, 50.] | 


(Y 6.) Decree enſorced by an Original Bill, 


A man decreed to do ſuch an act may have an original bill to en- 
force the doing of it; as, if a mortgagee be decreed to account for 
profits received before and ſince his aſſignment, he ſhall have a bill to 
enforce the aſſignee to ac-ount for the time ſince the aſſignment. 
Ca. Ch. 3. 55 

So, 152 decree be for the king, it may be enforced upon an ori- 
ginal bill. R. 1 Rol. 373. J. 50. | 

So, a decree in an inferior court of equity may be enforced upon a 
bill here. R. 1 Rol. 373: J. 30. 0 ; 

So, after a decree aſſmed in parliament, a bill may be brought for 
the diſcovery of a deed embezzled pendente lite, in aid of the decree, 
or for explaining of it. 1 Per. 417. + 8 

So, if a decree be for a ſpecial purpoſe, or guou/que, an origina! 
bill may be brought, to ſhew the matter ſatisfied, or the purpoſes pe- 
formed. R. Ca. Ch. 251. | 

80, if the decree be for aiding a defective conveyance of land, 
there may afterwards be an original bill againſt the heir for the 
meſne profits. R. 2 Ca. Ch. 134. 72. | WP 

Tho' the plaintiff by his firſt bill had prayed an account of the 
profits. 2 Ca, Ch. 134. But this ſeems not to have been prayed. 
2 Ca. Ch. 71, 72. 2 

So, an original bill for the execution of a decree,gggainſt a pure 
chaſer, who claimed under parties to the decree, was allowed upon 
demurrer. 26 Car. 2. Ca. Ch, 231, | ” 
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80. 2 decree by commiſſioners of charitable uſes was confirmed by 
original bill. Ca. Ch. 193- FYidepoft. (2 N 1.) | MEETS: 

If 4. conveys a real eſtate for a charity, then makes his will and 
gives 3000 /. (the exact value of that land) to the ſame charity, and 
250 J. to the ſame, and gives the eſtate to A. wiſe of B. and to D. 
a5 tenants in common; and on a bill brought for ſettlement and 
decree, and directions to the maſter to receive a ſcheme, and he re- 

orts a ſcheme for laying out the money in purchaſe of theſe lands, 
and the 250 /. in other lands fit for the ſchool, and report confirmed 
and decreed that all ſnould be carried into execution, B. and A. ac- 

vieſcing; A. ſurvives and dies; D. ſettles his moiety on himſelf in 
tail, and dies, leaving an infant ſon ; the court will not enforce the 
execution. of the former orders. Attorney-General v. Day, H. 1748, 
1 Veſ. 218. | 1 | 
4 if * be an original bill for the execution of a decree, a parol 
agreement after the decree cannot be pleaded in bar, but the party 
ought to enforce his agreement by a new bill, to which the other 
may give an anſwer. R. 2 Ca. Ch. 8. 1 5 5 : 

So, a decree may be revived by pony -after it is ſigned and 

inrolled, to be put in execution. Vide Pra. Reg. in Chan. 351. 
hut a /cire facias lies only for a party or privity; and therefore 
ſhall not be allowed for a purchaſer or aſſignee z for he wants privity. 
1 Fer. 426. | 

Yet. a defendant cannot plead in Fugliſb, to a ſulpœna ſcire Haig. 
if he is not privy, but ſhall apply to the court by motion. Eg. R. 


234. (In the Exchequer in Ireland.) . 

[Tho' in general the court only enforces, and does not vary; yet, 
on circumſtances it will conſider the directions, and whether there 
was any miſtake. Weſt v. Skip, P. 1749, 1 Vef. 239. 


(Y 7.) Or avoided. 


An original bill cannot be brought to affect or alter a decree, 
unleſs obtained by fraud; but if the decree is ſigned and inrolled, it 
muſt be by bill of review; if not, by application to bring ſupplemental 
bill in nature of a bill of review. Wortley v. Berkhead, T. 1754s, 
3 Athyns, 80g.) | | 

So, a decree that a mortgagee account for profits received be- 
fore, and ſince his aſſignment, was avoided by an original bill, ſhew- 
" that the aſſignee had a title paramount to the mortgage. Ca. 
So, a decree abſolute for the enjoyment of land, upon non-pay- 
ment of money due upon an account, was avoided by an original 
bill, ſhewing the neceſſity of the non-payment, by matter ſubſequent 
to the decree. Ca. Ch. 64. 58 | | 

So, a decree obtained by fraud may be avoided by original bill, b 
a ſtranger, who may be admitted to Lad the ſuggeſtions upon hic 
the decree was founded, Ca. Ch. 1 52. 

90, a decree for alimony upon a ſeparation, affirmed upon a bill of 
review, and by the houſe of lords upon an appeal, ſhall be annulled 
"pon an original bill, brought by the huſband, who tenders co-habit- 
E * £4. Ca. 6. Vide Ca. Cb. 250. 

» 3 decree againſt an infant may be avoided by original bill dur- 
| 1 — 


* 
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ing his infancy, and a re-hearing, or a review is not neceſſary ; but {4 
is proper to recite the errors of the decree in the bill. P. V. 33). 

But a decree ſhall not be explained by an original bill, upon a mat. 
ter precedent to the decree z as, if a man has a deeree upon an agree. 
ment to convey a manor, being of 110 J. per ann., to which a farm of 
250 l. per ann. had fallen in, and then the decree is made for the con. 
veyance of the manor, generally, it ſhall not be explained by original 
bill, that it did not extend to the farm. R. Ca. Ch. 45. 


[1fa decree has been made to ſell a truſt eſtate for payment of debts 


before the maſter to the beſt purchaſer, and afterwards the truſtees 
enter into articles with A. for it, and then ſcruple to convey, leſt it 
ſhould not be a purſuance of the decree: the court will not compel 
them, but the ſale muſt be had before the maſter under the decree, 
and A. may purchaſe if he pleaſes. Anneſley v. Afburftl, T. 1534, 


3 P. W. 282.) | 
Nor, ſhall there be a bill to diſcover aſſets, upon a decree to pay 


coſts out of the aſſets, c. till the decree is ſigned and inrolled. R. 


Ch. R. 33, 4- 4 — 
' FA decree, tho? obtained by fraud, cannot be ſet aſide on petition, 


Muſſel v. Morgan, 3 Bro. Ca. Ch. 74. 


(Z) Accident, 


A Ccident, fraud, and truſt, are proper for relief in Chancery, 
1 Fran. 27. Vide pot. (3 M1, &c. 4 WI, Sc.) | 

If A. executes a bond as ſurety for B., but by miſtake of the 
| writer, his name is omitted in the 1 the obligee ſhall be relieved 
againſt A. in equity. R. Ch. R. 99. 

[If a deed granting a rent-charge, or a bond is loſt, a bill may be 
brought for the rent or money, . becauſe an action at law muſt be with 
a profert, &c. Anon. P. 1740, 2 Atkyns, 61.] 

So, tho' the party provides for accidents, Chancery ſometimes re- 
lieves beyond the proviſion of a party; as, if an attorney, who takes 
120/. with a clerk, agrees that 60“. ſhall be returned if he dies wich - 
in a year, and he dies within three weeks; his executor ſhall return 


100 guineas. 1 Ver. 460. 


(2 A) Account. 
(2 A 1.) When it ſhall be decreed. 


CHa will oblige any one to give an account for money by him 
received. | | 
As, a guardian, or any one who receives rents and profits as guar- 
dian. Ca. Ch. 126. 1 Ver. 296. Videpot. (3 O 1.) : 
A woman, who receives rents, 6c. upon pretence of a deviſe, 
which appears afterwards to have been revoked. Ca. Ch. 126. 
An executor, or adminiſtrator, who receives. the perſonal eſtate 


a deceaſed. 
Tho' the teſtator ſays, that the executor ſhall diſtribute the reſidue 


to ſuch and ſuch perſons, without compulſion, and all of them c- 
quieſce, except one. R. 2 Ca. CF. 198. | Rast | 


A man, who enters without title, where the entry of the 
was prevented by a leaſe in ee, Ch. R. 288. If 
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It he enters by title, to receive ſach parts of the profits, and re- 
ceives the whole, he ſhall account for the overplus. Eg. Ca. 32. 
[On a bill to redeem, where the mortgagee has been in poſſeſſion | 
cars, and has received more than the value on it, and has kept 
the accounts intermixed with thoſe of his own eſtate, the court will 
decree him to account, and afterwards order all books, papers, &c. | 
relating to the account, to be produced on oath. Dean v. North, M. 
1730, Bunb. 288.] : | PAGE 
if a man brings bill, praying that a deed may be produced at the. 
trial of an ejectment which he has brought a ainſt defendant, and. | 
delivered up for plaintiff's benefit, and for relief generally, and an 
affidavit is annexed of the want of the deed, and it appears plaintiff 
could not come at the deed without the aſſiſtance of this court, and 
that he had an equitable title only, there being a term of years in 
truſtees which this court removes, and plaintiff recovers in eject- 
ment, this court will decree an account of rents and profits from 
the time plaintiff's title accrued, tho* the bill does not charge that de- 
fendant was in poſſeſſion. Dormer v. Forteſcue, P. 1744, 3 Atlyns, 
124. | \ | | 
10 a ſhare in the New River is ſettled on A. for life, with remain 
ders over, and after his death his heir having the ſettlement conceals 
it, and claims the ſhare, and levies a fine of it, he ſhall account for 
the profits from the time the title accrued. Lord Townſhend v. Wind- 
bam Afb, P. 1745, 3 Atkynt, 336.] | . 
A. receives pay for a company; he ſhall account to the captain for 
_ whole, not for the perſonal pay of himſelf and ſervants only. R. 
2 Ver, 682, | * REA 
8 a factor, agent, fc, ſhall be accountable to his principal. 2 Ca. 
11. | 3 
So, an account ſhall be demanded in Chancery againſt the executors 
of a guardian, with an averment of aſſets, tho' they are not privies. 
R. upon Demurrer, Carey, 54. | | 7 | VEE 
Or, by an executor, or adminiſtrator. 1 Ch. R. 261. 
So, againſt an executor of an executor, who was guilty of a devaſ- 
tavit, Semb. Ca. Ch. 303, Cb. R. 39. 1 5 | 
1 _ executors of feoffees to a uſe, before the ſat. 27 H. 8. 
4 Inft. 8). 5 : 
wg againſt executors or adminiſtrators of a truſtee. * R. 4 Inf. 
7 | | 
So, an account ſhall be demanded againſt a leſſee, where the leſ- 
for covenants to allow his part of law-ſuits. Ch. R. 235, 
againſt an adminiſtrator, after his adminiſtration repealed and 
granted to another. R. Ch. R. 40. | a 
[A creditor of a partner deceaſed, may bring a bill againſt the ſur- 
| ing partner, as well as againſt the repreſentative of the deccaſcd ; 
and this tho the repreſentative has already brought bill for an account 
. the ſurvivor. Newland v. Champion, T. 1748, 1 Veſey, 105.] 
So, againſt a factor, for himſelf and his co- factor, now dead, tho 
SXECutor is accountable, Eg. Abr. 8. 
,, - 2 3gainlt the executor or adminiſtrator of an apprentice employed 
chan. Eg. Air. 6. a 
„there ſhall be an account by one joi &, 
a | y one joint-tenant, parcener, Vc: 
aut the others, 1 Ch. R. 49. Vide poſt. (3 V 6.) 1 
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So, an account ſhall be demanded, by a legatee, againſt an executor 
of an executor of the teſtator, altho* a co-executor of the firſt teſtator 
be living, upon a ſuggeſtion that goods came to his hands; for ey 
one, who has goods of a teſtator, is accountable to a legatee. R. 
upon Demurrer, Ca. Ch. 57. 


[So, againſt an executor, tho' he ſtated in his anſwer, that the teſ. 


tator died inſolvent, and that plaintiff had cited defendant before the 


eccleſiaſtical court, where he alleged there was no fund. Per Sir 


Ted Kenyon M. R., reſerving the conſideration of coſts, JWWrigh v. 
Lagoufton, cited 2 Veſ. jun. 58.) 
[If a truſtee, to whom rents and profits are deviſed, has notice 
thereof, and does not renounce, but receives them, he ſhall account 
to- the claimants under the will, tho' he pretends he received them 


not as truſtee, but for the ſon and heir at law as his factor, and ac- 


counted to him. Conyngham v. Conyngham, T. 1750, 1 Veſey, 522.) 
So, there ſhall be an account in equity for meſne profits. 1 Ch, K. 
48. | A 
So, every truſtee is accountable to the ceſtay que truſſ. 
[A truſtee, named executor, not proving, but power reſerved, and 
money coming to his hands, may be decreed to account, but not as 


executor, and ſhall have proper allowances before the maſter. Mare = 


v. Moore, T. 1755, 2 Veſey, 596+} | 
So, if the truſtee employ A. as his ſervant, A. ſhall be accountable 
to the ceſtuy que tri. R. 2 Ca. Ch: 121. | 
— A. had accounted to the truſtee himſelf in his lifetime. 
d. | = D 
[Truſtees are mere ſtake-holders, and cannot be affected with 
more than they actually receive, without wilful default. 1 Ye/. jun: 


193. 


count. So mult a ſtranger on a bargain with a ſervant, which is a 
fraud on the maſter. Eaft India Company v. Henchman, 1 Vef. jun, 
a89.] 


taking faQorage duty, or a ſtipulated ſalary, muſt account. Jbid.] 
[So muſt a manufacturer, who obtained by eolluſion an unfair price. 


Did.) 


out entring into an undertaking to pay abſolutely, Vid. 1 Ve. Jun. 
293. _— 
N an attorney uſes his influence over his client, to ſettle an 
unfair account between them, the court will open it at avy ume. 
Lewes v. Morgan, 3 Anſtr. 769. Os 
Un ſuch a uit, ? 2 if the court ſee on the whole that 
the account is unfair, altho' the particular objections raiſed by 
bill are not made out in evidence. id.] 
- [A ſettled account between attorney and client, opened on general 
allegations by the client of error, admitted, tho' no ſpecific errors 
were pointed out. Matthews v. Wallwyn, 4 Ve. jun. 118.] | 
[Bill to open a ſettled account, muſt ſtate ſpecific errors, not ge- 
nerally, that it is erroneous, Fohn/on v. Curtis, 3 Bro. C. C. 266. 


[Where the account is incidental to plaintift's title, the —_ 
mult ſet it forth. Hail v. Noyes, 3 Bro. C. C. 483-] LA 


[Servant taking by colluſion more than belongs to his office muſt ac- 


(Factor buying goods, which he ought to furniſh as factor, taking 
the profits, and dealing with his conſtituent as a merchant, inſtead of - 


[Duzre, Whether executors are not entitled to an account, with- 


— 
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[A decree for an account may be made without declaring the will 
well proved, where one of the witneſſes is abroad. Fitzherbert v. 
Fitzherbert, 4 Bro. C. C. 2314] NES Wy | 

[Where huſband has received intereſt of wife's ſcparate property, 
there ſhall be no account againſt his repreſentatives. Squire v. Dean, 
4 Bro. C. C. 326. ors $4723 | 
| {In à doubtful caſe, the account of rents and profits directed 2 
ſrom the time of the bill being filed. Forder v. Wade, 4 Bro. C. C. 

20. 

a 74 creditor may obtain an order for proſecuting a decree for an 
account. 2 Veſ. jun. 165. !] 5 | 
So, if an infant, who uſed to receive money ſrom B. by the order 
of his guardian, after full age receives money by order of the ſame 
guardian from B, and then accounts with the guardian, but does 
not put thoſe ſums into the ac:ount, and there are general releaſes 
between them, he ſhall be accountable to B. for thoſe ſums. R. Ca. 

Parl. 17. ö / | 

So, 1 ſhall account as bailiff to B., tho? B. ſeizes his papers, but 

aſterwards reſtores them. R. 2 Fer, 33. 
So, there ſhall be an account in equity, where there are mutual 
debts, tho” one is upon bond, and the other upon ſimple contract, 
and 18 years are paſizd ; for a diſcount is natural juſtice. Ahr. Ca. 8. 
a!tho' the diſcount is againſt an executor, or an aſſignee of a commiſſion 
of bankrupt. Abr. Ca. 8. Vide 2 Per. 428. | 

t plaintiff claims as a creditor under articles, and alſo as a legatee - 
under a will, and the legacy is ſo large as to cover the whole perſonal 
eitate, the court will direct an account to be taken of teſtator's per- 
ſonal eſtate, at the time of making the will, and at the time of his 
death, in order to judge whether plaintiff ſhall take under both ar- 
ticles and will. King v. Philips, P. 19149, 1 Veſey, 232. 

If a man cohabits with a woman, and receives her rents, and they 
make agreement that he ſhall leave her by his will as much as he re- 
ceives of her eſtate, deducting what ſhe is indebted to him, the ac- 
count ſhall be taken immediately, tho' the payment is in future, 
Rattray v. Darlay, T. 1752, 2 Feſey, 424] | | 
[If money is over-paid in purſuance of an uſurious contract, the 
court will decree it to be accounted for, notwithſtanding the agree» 
ment of the oppreſſed party to allow ſuch payments. Boſangquet v. 
Daß sed, M. 8 C. 2. C. T. T. 38.] „ ; 

(If defendant acknowledges any particular ſum due, tho' he ſwears 
chat hoſe ſums are diſcharged, it is ground for directing an account. 
Brace v. Taylor, H. 1741, 2 Attyns, 253«] | 
„The court will direct an account after a very great length of time, 
if no preſumption of ſatisfaction ariſes from it, and if plaintiff's 
right was not fully diſcloſed to him in due time. E. Pomfret v. Ld. 
Windfr, T. 1752, 2 Poſey, 472.] 

[Eſpecially if it is ia part for the execution of a truſt of real 
eſtate, tho when executed it will become perſonal. Bid.) 
* [If a perſon has offered by letters or meſſages to account, or to re. 
fer, an account ſhall be decreed, notwithſtanding the ſtatute of limits 
ations, Ibid.) | | 
2 a mere ejectment bill, if defendant admit the title and receipt 
ol the rents, an account will be decreed. 2 Vef. jun. 128. d 
1 | | 
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' [Tt was agteed between the owners of a colliery, and their 
that he ſhould have no emolument beyond his falary ; he pure 
timber of A. ſor the uſe of the colliery ; it was afterwards diſcove 
that the timber was ſupplied by the agent and A. jointly; that A. 
eretly admitted the agent into partnerſhip in that concern, but they 
were not partners in any other reſpect. The agent decreed by M. R 
to account for his ſhare of the profit made by ſuch clandeſtine ſale. 
Bill diſmiſſed as againſt A., as he diſclaimed all knowledge that the 
agent was not authoriſed by his employers to join with him, Maſſey 
v. Davies, 2 Veſ. jun. 317.] | 


ent, 
aſez 


[Bill againſt truſtees having various objects diſmiſſed with coſts ; and 


the truſtees having been always ready to account, the court refuſed to 
retain it for that purpoſe 3 but without prejudice to a bill for that 
only. Myadleton v. Ld. Kenyon, 2 Vil. jun. 391.] ; 

{Tenant for life puniſhable for waite with power under an incloſ. 
ing act, to mortgage for the expence of the incloſure, felled timber, 
and applied the produce to that purpoſe, decreed to account to the 
| owner of the next eſtate of inheritance. Lee v. Alon, 1 Ve. jun. 58, 
3 Bro. Ch. Ca. 37. S. C.] 5 a 

[Admiſſion that any timber has been wrongfully cut, gives a right 
to an account. bid. 82.} | | 


(2 A 2.) When not. 


[Where an account has been ſtated, unleſs particular errors are al- 
ſigned. Dawſon v. Dawſon, M. 1737, 1 Atkyns, I.] 

A purchaſer of the land of a delinquent, (againſt whom he had a 
judgment, which was allowed in the purchife,) ſhall not be compelicd 
to account for the profits ; ſor they are pardoned by the act of obli- 
vion. R. Ca. Ch. 172, 3. | 

The court will not decree an account of rents and proſits of an 
eſtate, where poileſſion has not been recovered, as treſpaſs will not lic 
At law for them till then. Norton v. Frecker, H. 1737, 1 Athy, 
524. 

c Nor, of rents received by the original debtor and owner of ile 
eſtate, pendente lite, from the filing of the bill, even where 2 fraudu- 
lent conveyance has been ſet up and removed in favour of judgment 
creditors. Higgins v. York Buildings Company, IA. 1740, 2 Athy, 
107.1 | N 

Nor, againſt a mortgagor, left in poſſeſſion, in favour of a mort- 
gagee. Did. gl 

[An account of the proſits of eoals dug cannot be decreed un. 
Jeſs plaintiff ſhews poſſeſſion ; if he has not had poſſeſſion he mult 
aſcertain his right by ejectment, and then may have account, and | 
the bill is for ſettling boundaries alſo, the court will retain it till aſter 
ejectment, otherwiſe will diſmiſs it. Sayer v. Pierce, P. 17497 759. 
232. | | | 
Nor, ſhall an executor of a creditor, who recovers againſt a bank- 
rupt, and converts the goods beſore the ef is known, bo 
obliged to account with the other creditors, as if his teſtator had made 


a dewaſlavit ; for his teſtator was in the nature of a purchaſer. 
Lb. 303} 2 45 


* 


C ˙¹o¹ oe 


[The court will not order an account between two merchants, part- | 
ners 24 years ago. Bridges v. Mitchel, T. 1726, Bunb. 217.] | 
Nor, thall an executor of a merchant account to another merchant, 


who is accountable for ſo much to him in another buſineſs ; for all 


accounts between merchants, by cuſtom, are evened by way of ef- 


toppel. D. 2 Ca. Ch. 7. 4 
[The court will not order an account between the executor of a 


houſe ſteward and the executor of his maſter, when many years are 
elapſed between their deaths without demand made. Lacon v. Briggs, 


T. 1744, 3 Altyns, log.) 


A counſellor ſhall not have an account againſt a ſolicitor for fees. 
R. upon Demurrer, 1 Ch. Rep. 38. 1 TELE 
(uf two parcet ers (as the regiſters of the prerogative) do not agree 
in appointing a clerk, and the deputy does appoint one, who acts 


and takes the fees, he is the officer de facto, and entitled to the fees, 


and the court will not order him to account. Seymour y. Bennet, M. 
1742, 2 Atkyns, 482.) 5 | | 


,F F . 
So, if 4. enters and takes the profits of land for his life, his ex- 
ecutor ſhall not account to him who claims the eſtate, where there 
was no truſt or infancy in the caſe, and no entry by him who claimed 


the right, R. 2 Ver. 724. | 

So, A. ſhall not account for profits not received for an infant, or 
25 a trultee, or when there is no entry upon the eſtate by another. 
Eg. Abr. 75. eh 

And if a man covenants to ſecure 500 l., and aiterwards pays part 
of the money, he ſha!l not be obliged to give fecurity for the money 
due upon the account, before rhe account ſtated. R. Ca. Ch. 294. 


So, if a bill is brought by an infant, for an account of profits of 


land recovered againit him by a verdict, he ſhall not have an account, 
till he has eſtabliſked his title at law. R. 1 Ver. 295. | 
7 detainer of charters, or writings, is a plea in bar of an account, 
2 Fer, 33. ; O 
90, an infant ſhall not be compelled to account upon a contract, 
pas pos for his trade, or as bailitt, altho' he is factor for another. 
r. Ca. 6. | | 


lf a receiver, appointed by a guardian or a truſtce, has accounted 


to him, he ſhall not account at the full age of the infant to him, R. 


Pr. Cha. 535. | 


So, if the Royal Exchange Aſſurance or other company lend to a 
ſirector or other perſon, who hath ſtock in the company, money 
upon intereſt, the company, without an agreement or bye-law which 
lubjects the ſtock to ſuch debt, cannot diſcount their debt, or refule 
transfer of the ſtock till their debt is paid. R. Abr. Ca. 9. | 

So, a lord of a manor cannot reſuſc his copyholder to 3 to 
another, till his own debt is paid. . Co. '9- = 

(if a father adminiſtrator durante minore tate of his daughter, ex- 
un and reſiduary legatee of her grandmother, agrees on her mar- 
nage to give her 800/., which is called a portion, and in conſidera- 
tion of love and affection, and it is admitted that the reſidue of the 
"2" may did not exceed 500 J., the 800 J. ſhall be deemed a ſa- 
1 — for it, and his repreſentative ſhall not account for it, tho 

1 ed worth 8000l., and left only a ſon and this daughter. Mood v. 

ments H. 1742, 2 Athyns, 5 21. ET 
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[After the death of huſband.and wife, her repreſentatives ſhall not 
account for money received during coverture, whether ſhe had ſepa- 
rate eſtate or not, unleſs a ſpecial caſe is made. Peacock v. Monk, H. 

. 2550, 2 Veſey, 190.] . 
Nor, is huſband liable to account for the income of his wife's ſe. 
parate eſtate, which ſhe permitted him to receive. 2 Pf. jun. 715. 

{Nor, ſhall truſtee of part of perſonal eſtate be called on to account 

by a particular pecuniary legatee; he muſt account to the executor. 


Moore v. Moore, T. 1755, 2 Veſey, 596. 


[Adminiſtrator diſputing by his anſwer the foundation of the bil, ; 


viz, a balance of accounts againſt the inteſtate's eſtate, need not ſet 
forth an account of the perſonal eſtate, &c. by way of ſchedule, 
Philips v. Caney, 4 Veſ. jun. 107.] TRE 

{Bill difmifled without account, the value being trifling. Lilla v. 
Airey, 1 Veſ. jun. 277.J | 

[Son employed under, paid by, and accounting to his father, may 
be a witneſs in a ſuit by the father's principal, but is not account- 
able to him. Cartwright v. Hateley, 1 Veſ. jun. 292. 
 [Mortgagee is not entitled to an account of rents and profits re- 
ceived by the mortgagor, tho' the ſecurity, being on an eſtate for 
lives, is become inſufficient. Colman v. Duke of St. Alban's, 3 V.. 


fun. 25.] | | 
| (2 A 3.) Account ſtated. 
So, after an account ſtated, a mon ſhall be obliged to give an ac- 


count de novo, upon ſhewing particulars, in which the account was 


miſtaken. | 

90, after an account ſtated, with the teſtator, and a bond given 
for the balance, upon allegation that 200 J. paid and entred in his 
books (which he had not at the time of the account) was not allowed, 


the executor was compelled to anſwer, with a rule not to proceed. 


further, without leave of the court. K. Wen a Plea of an Acccunt 


Hated, Ca. Ch. 262. 


So, aſter an account ſettled before a maſter between a montgager 
and mortgagee, upon allegation by a ſecond mortgagee, that it was 


done by colluſion between them, and ſhewing the particulars miſtat- 


ed, the firſt mortgagee ſhall be compelled to give an account de noto. 


Semb. Ca. Ch. 299. = 
So, when no particulars are ſhewn, the deſendant ſhall anſwer to 


the colluſion. Bid. | 


50, after an account ſtated upon a treaty of marriage, by the guar- 


dian of the wife, to the huſband, and the balance paid, and a bond 

given by the huſband, to give a releaſe of all accounts after the mar- 

ringe, the guardian, before the releaſe executed, may be "compelled 
to give an account de novo after the marriage. 2 Ca. Ch. 1 58. 

„ after an account given of an orphan's eſtate before the aldermen 

of Lendon, an account de novo ſhall be compelled to be made 1 

.. *Chancery. R. upen a Plea, 2 Ca. Ch. 170. WW 

So, after an account ſtated between a mortgagor, and the heir © 

the mortgagee, upon proof that it was agreed, that the account 

ſhould be reviewed, if there. was any miſtake, and that intereſt - 

intereft was computed, a new account ab origine Was decreed- 8 

Ch, 55. 3 Ch. Rep. 18. | | 5 

| | ; | 


— 
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"Ag So, after an account between partners, and a note given for the 
2 balance, where it was by ſurpriſe, Oc. Ch. Rep. 431. 
1, Or, if it appears to the court, from the nature of the account, 
that intereſt upon intereſt was computed. 3 Ch, Rep, 18. 
eo So, after an account. ſtated, and a releaſe given. Skin. 148, | 
] [A dividend made between the parties is not ſufficient to ſupport a 
nt ſtated account. Dawſon v. Dawſon, M. 1737, 1 Arkyns, I.] 
r. [When defendant ſets forth a [tated account, he fhall not be obliged 
to go on upon a general one, for a ſtated account may unravel what : 


would remain confuſed on-a general one. Summer v. Thorpe, H. 
1736, 2 Atkyns, 1.] 5 | : 

[If a bill is brought for a general account, and defendant ſets 
forth a ſtated one, plaintiff muſt amend and pay coſts of the day only. 
Bid. ; X | | | 
"lf chere are only miſtakes and omiſlions in the ſtated accounty 
the party objecting ſhall only ſurcharge and falſify ; if fraud appears, 
the whole ſhall be opened tho” of 23 years ſtanding, and theefraudu- 
leut perſon dead. Vernon v. Vawdry, H. 1740, 2 Atkyns, 119.] 5 

[Where parties have mutual dealings, it is not neceſſary that the 
account ſhould be ſigned, to make it a ſtated account, but only that 
tie perſon to whom it is ſent keeps it a length of time without mak- 
ing objection. Willis v. Fernegan, H. 1741, 2 Alkyns, 251.] 

The delivery of vouchers is an affirmation that it is a ſtated ac- 
count, but it is not neceſſary in order to make it one. Bid.) 

(It a man aged 3o, entitled as the ſon of a freeman, and alſo to 
the orphanage ſhare of his ſiſter who died an infant, ſtates an account 
with his mother the executrix, it ſhall not be unravelled, but the- 
parties ſhall be at liberty to ſurcharge and falſify. Coomes v. Elling, 
I. 1747, 3 Atkyns, 676. | | 

[If pending ſuit, parties come to compoſition, it ſhall not be ſet 
alide on new diſcovery, becauſe there is no particular account by 
ens. If a minute ſtrict account is entred into, it may be otherwiſe 
ou new diſcovery. Sewell v. Bridge, T. 1749, 1 Veſey, 297.] 

After an account ſtated, if leave is given to ſurcharge and falſify, * / 
tlie onus probandi lies on the party having that liberty; and if the ac- 
count was between perſons of great and equal abilities, the evidence 
1750 igen to make any alterations. Pit v. Cholmondeley, T. 1754, 

n | | 7 
N = an account in the ſpiritual court, and a decree thereupon. 

2er. 47+ ; ; | 

So, after an account with the mortgagor, and a decree for fore- 
cloſure, A. who would redeem by a ſubſequent mortgage, Wc. ſhall 
"= - de novo; and the former account is no bar. R. 

er. a 3. 5 | | 
: But if a man would compel an account de novo, after an account 

wed, he ought to ſhew in what particulars it is miltaken. Ca, Ch. 

9. 1 Ver. 180, 5 | | 

And aſter an account ſtated and reſted on for a long time (as 14 = 
jexrs) without exception, the accountant ſhall not be obliged to give i 
en account de nove. Ca. Ch. 127. | | 

So, after 7 years. Ch. R. 66. | 1 | = 
A bill may be brought for errors in an account, much more than | 

ears after it is ſettled, Roberts v. Kufſin, A. 1749, 2 Athyns, - 
112,} Y 3 | So, | 
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So, if the mortgagee employs a ſervant of the mortgagor to receive 
the profits, and after the death of the mortgagee, the mortyagor ac- ſp 
counts with his executor, takes the accounts of the executor, and 
agrees by writing, that he will not charge him for ſo much, as his bu 
own ſervant received, he ſhall not afterwards compel the executor to ct 
account, R. upon a Plea, Ch. R. 5. 

80, if a man buys goods, fold by the ſheriff, upon an execution pa 
at the ſuit of B. againſt C. where they were offered to B. at the ſame 
— and refuſed, it ſhall be a good plca in bar, to an account. Eg. 
Abr. 11. | | | | 

So, an account between partners ſhall be taken only from the laſt 
balance made. Ch. R. 190. 

If no balance, from the commencement of the partnerſhip, Dil, 

So, an account of the voyage of a ſhip, ſettled by the major part 
of the part-ownerg, binds the reſt. 1 Fer. 465. Vide peſt. (2 A5.) 

So, an account between merchants, where no objection was made, 
after the trade between them ceaſed, until one of them died, {hall 
be regarded, and the parties ſent to law. R. 2 Ver. 276. 

If no objection is made by a merchant for two or three poſts, after 
an account received, it imports an allowance of the account. Per 

! Hutchins, 2 Ver. 276. | | 
a [If a merchant ſends an account current to another in a different 
b country, on Which a balance is made due to himſelf, and the other 
keeps it two years without objection, it (hall be conſidered as a ſtated 

account. Tickel v. Short, H. 1950, 2 Feſcy, 239. 

So, an account upon a decree for a tenant for liſe againſt his truſ- 
tees, before the birth of a ſon in the remainder, binds the ſon. R. 
1 + » Cs 

So, if an account is decreed againſt an executor, and is ſettled and 
perfected and acquieſced in for many years, the executcr ſhall net 
have an account for a debt due to himſelf. 2 P. V. 665. 

[If there is an account ſtated between a minor juſt come of age 
and his ſolicitor for compoſition of a cauſe, the court favouring ſuch 
compoſitions will not overhaul it. Brown v. Pring, H. 1749, 1 Ve. 
fey, 407-] | 
but accounts ſtated between them where there are items © For all 
Hhw-charges”—What you pleaſe “ For bill of fees and diſburſe- 

ments“ (when none ſuch had been delivered); “ For riſk run in 
money laid out” (when no 1iſk run, and money improperly laid out); 

all ſuch ſhall be ſer aſide, and a general account directed. Did. 

[An old account ſhall not be unravelled, tho' ſettled on an etto- 
neous principle. Gray v. Minnethorpe, 3 Veſ. jun. 103-) 


| (2 A 4 ) The Manner of the Account. 


[If one of the parties appears to be a weak man, and eaſily induced 
to ſay any thing, tho' untrue and againſt his own intereſt, the court 
will order that the maſter ſhall examine him in perſon, and ſee that 
no advantage be taken of his weakneſs. Piddoct v. Brown, T. 1734 
3P.W. 288.) | Sp 

[A party who is at liberty to ſurcharge and falſify is not confine 
to errors in fact, but may take advantage of errors in law. Nobert. 
v. K in, M. 1740, 2 Atkyns, 112.] ch 


i 
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n equity the account mult be taken as it lies, unleſs there be a 
ſpecial caſe to vary the terms of it. 1 V/. jun. 82. RG 
(Adminiftratrix not allowed debts paid after a decree to account; 
but in taking tae accounts has a right to ſtand in the place of the 


creditors the has paid. Jener v. Fukes, 2 Vg. jun.'518.] 
[Where on a balance of accounts a note has been given, it mult be 


paid, altho' there are ſubſequent accounts on which the payee may 
eventually be ſound indebted to the maker. Preſton v. Struttony 


1 Anftr. 50. 


[At the commencement. of a partnerſhip, the partners both living 
in the ſame houſe entertained their cuſtomers jointly : one removing, 


the whole expence of entertainments (which were neceſſary in the 
rade) fell on the other. There ought to have been an agreement in 
reſpect to an allowance: the court can make none. Thornton, v. 
Practar, 1 Anfr. 94.) £ 
[Che accounts having been annually balanced without ſuch allow - 
ance, is concluſive. 16:d.] ; | 
[Where vouchees have been delivered up, and cannot be found, 


the oath of the accountant muſt be admitted as to their import. 


Lewes v. Morgan, 3 Auſir. 577+] 


(2 A q.) What allowance an accountant ſhall have ; and what not.] 
The accountant {hall be allowed, upon his oath, all ſums expended 
under 404. 2 Ca. Ch. 249. | 

"The accountant muſt ſwear pcremptorily to ſums under 4os. 3 
lis belief is not ſufficient, Robinſon v. Cumming, T. 1742, 2 Atkyns, 
459] | EO” | 


If he mentions in his affidavit, to whom, and when paid. 1 Ver. 


223. 470. If the whole do not exceed 100 1. 1 Ver. 470. 
But other ſums, Sc. he ſhall not be allowed, without proof. Semb. 
2 Ca. Ch, 12, : | | 
(if there is no poſitive proof of fraud, but only circumſtances of 
N 2 
alpicion, the court will not order _ ſum to be allowed defendant 


. bu what he ſhall produce receipts for, or are proved by witneſſes | 


pretcut at the payment, but will only give leave to ſurcharge and 
Ullily, Townſend v. Lowfield, T. 1747, 3 Athyns, 536. 1 Feſey, 35.] 


U notes are found forged on an iſſue directed, the party whether 


ſuing in his own right, or as aſſignee, ſhall not be allowed to ſet up 
viher evidence. Kemp v. Mackrell, T. 1754, 2 Vifry, 5 70. ] 
Do, if he loſes his papers without his own default, as by ſeizure 
in « foreign realm, Sc. he ſhall not be charged, but upon his oath, 
for money gained by the ſale of his merchandiſe. R. Ca. Ch. 128. 
ay expences are allowed upon oath that they were neceſlary. 
got o | 19. | | 55 
90, leeds, Sc. ſold and delivered in his trade to a gardener, un- 
der 495, value, ſhall be allowed upon his oath, but not trees fold 


by the gardener to the ſeedſman, 2 er. 176. 


lu an account by a merchaat againit a factor, he ſhall be allowed 
"pon the account all cuſtoms ſaved fiom a foreign king. R. Ca. Ch. 


23. 76, | 
Otherwiſe, of the cuſtoms ſaved ſrom our own king. R. Ca. Ch. 
90, | 


3 


in an account by an infant againſt his father-in law for a le- 
YL 4 EE att. 


* — = IV = - \ = = - - r - 
Ec er e——————_ 


» - 
— —— — 
8 — 2 r 


Dr | 


12 CHANCERY, 
gacy, he ſhall be allowed a ſum for putting him | 
"W Vent. 353. E. Abr. 7. Putting nim apprentice, &. 


But not for maintenance, ſo as to diminiſh the principal R 


2 Folk 303 
So, a truſtee for an infant ſhall be allowed upon account money of 


which it is proved that he was robbed ; and his oath ſhall be allowed 
as to the quantum of which he was robbed. 2 Ca. Ch, 2. 

If a parcener, Cc. avoids the leaſe of his anceſtor without the pri. 
vity of his companion, he ſhall account for a moiety of the profits, 
1 Ch. Rep. 49. | | | 

If there are three part-owners of a ſhip, and two of them navigate 
the ſhip againſt the conſent of the other, and the ſhip is loſt in the 
voyage, he who did not conſent ſhall have an account of the profits 
if there were any, and ſhall bear his part of the loſs, R. 1 Ver. 297, 


A truitee ſhall be allowed a ſalary for a bailiff for the truſt eſtate, 


but not for himſelf, if he manages it. 1 Ver. 316. Eg. Abr. 7. 
So, in an account againſt A. by the adminiſtrator of B., who had 
mutual dealings with A. for a loug time, A. ſhall be allowed a debt 

for goods ſold by him to B. R. Pr. Cha. 5 82. | 

So, for diet given to B. Eq. Abr. 8. | 

If a ſettlement be for default of ie male to daughters until 3000). i; 
paid by B. in the remainder, in an account to B., the daughters ſhall 
be allowed intereſt for the 3000 /, and the rents ſhall not go in di- 
minution of the principal, till a third part is raiſed. Bid. 

lf a father creates a term, the truſtees do not take poſſeſſion, heir 
at law takes poſſeſſion, and then purchaſes the term, and is to account 
for profits from a year after being confirmed, and there is ſome delay 
in making out the title, and lives fall in; the court will direct him 
to account for heriots received, and fines taken on letting the eſtate, 
Blount v. Blount, P. 1748, 3 Atkyns, 636.] 2h 

So, in an account to a partner, the defendant ſhall be allowed 
money borrowed of him by the plaintiff, E. Abr. . 

But the South Company ſhall not be allowed money borrowed 
of them, on a bill to transfer ſtock in the company, if the ſtock was 
not made a ſecurity for the payment. bid. | 

If 4. accounts, he ſhall not have an allowance for the diet of the 
plaintiff who was his relation and came by his invitation, 1 Per. 19. 

If an executor accounts for aſſets, he ſhall not be allowed a judg- 
ment confeſſed pendente lite. 1 Ver. 457. | 

Nor, a payment made /ponte, without ſuit, pendente lite. 

69. | 

n Cn an account of the rents and profits of a real eſtate, the court 

will order annual rents to be made, but not in an account of perſonal 

eſtate received by an executor. Robinfon v. Cumming, T. 1742, 2 fl. 
kyns, 409.] | 

llt a debtor, whoſe lands are extended by elegit, comes here for 

relief, the creditor ſhall account for the whole he has received, and 

not for the extended value only; and the debtor ſhal! pay intere 
tho it exceed the principal. Gedfrey v. Watſon, P. 1147» 3 Athyns, 
17. 

ic E a mortgagee who has tacked a judgment to his mortgage, ſhall 

be allowed intereſt upon the debt ſecured by the judgment, tho' it 


excecds the penalty. Ibid. FA nen- 


I Ver. | 


A mortgagee in poſſeſſion is not obliged to lay out money, further 
than to keep the eſtate in neceſſary repair, but if he expends mo 
in ſupport of the mortgagor's title when impeached, he may add it 
to the principal debt, and it ſhall carry intereſt. Godfrey v. Watſon, 


P. 1747, 3 Athyns, 517. | 
7 pk ſhall not be allowed for his own trouble in receiving 


rents; but if the eſtate lies at ſuch a diſtance that he muſt have em- 
ployed a bailiff had it been his own, he ſhall be allowed what he paid 


the bailiff. Bid. | . | - 


(Tho' an account againſt a mortgagee or an executor is decreed 


without future words, yet he ſhall account for what he receives aſter 


the decree» Buſſtrede v. Bradley, M. 1747, 3 Athyns, 582.] 
[If a long time intervenes before filing the bill, the court will not 


(always) order it to be taken from the time the right accrued, Rigs - 


den v. Vallier, H. 1741, 3 Atkyns, 731.) | 
[A receiver appointed by this court may diſtrain for rent, without 

a particular order, unleſs there is a doubt who has the legal right to 

the rent. Pitt v. Snowdsn, H. 1752, 3 Athyns, 750.) | 
[If two parties employ an attorney to ſettle a matter in diſpute be- 


teen them, and when it is entirely finiſhed voluntarily agree to 


give him 2000 J. a-piece, and reſt on this for ſeveral years, he ſhall 
be allowed his 4000/7. in account; eſpecially if one of the parties 


after bill brought for account, ratifies this gift, Oldham v. Hand, P. 


175%, 294. 259] | | 
[If on an aſſignment or purchaſe an agent pays money to the 
allipnee, and the aſſignment is afterwards ſet aſide, the agent ſhall 


be allowed the ſums paid. Tayleur v. Rochfort, P. 1751, 2 Vs} 


281,] | | 
[The depoſitions in a croſs-cauſe may be read on taking an account: 


directed in the original cauſe, tho” the croſs-bill be diſmiſſed. Len- 


tere v. Genou, T. 1754, 2 Pe. 579] 


(2A 5.) Fer what he ſhall not be charged. } A man who hath loſt 
his papers, without his own default, ſhall not be charged but upon 
lis oath. R. Ca. Ch. 128, Where the papers, Sc. were ſeized upon 
an embargo in Spain. | 3 | 

So, an agent, factor, &c. ſhall not be charged for goods diſpoſed of 
according to his orders. 2 Ca. Ch. 12. | 

Altho' not delivered .accordingly, when the omiſſion was by acci- 
dent, or without his default. Bid. : 

Aud it is ſufficient by his anſwer to ſay generally, that all by him 
_— was diſpoſed of according to the order of his maſter. 1 Ver. 
136. 208, | ; | : me 

Let, he ought to anſwer, for it is no plea, that he paid to his maſ- 
ter. 1 Fer. 95. 136. 13 . 

{If a receiver is appointed, and the owner of the eſtate is in poſ- 
ſrilion, the parties ſhould apply. to the court to have poſſeſſion deli- 
rered to the receiver, who cannot diſtrain the owner; and therefore, 


if loſs happens he ſhall not be charged. Griffith v. Griffith, T. 1751, 


21%. 400. | 
So, a man charged to account for meſne profits of land, ſhall be 


charged only for ſo much as he hath received, or might ha wed 
ip t Ve recewed, 
vubout his default. Semb. 1 Ver. 44, 45 ; 
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If an heir is decreed to account for profits to a purchaſer he 
| ſhall not be charged for that which was applied for payment of the 
debts of the vendor, or received by the purchaſer himſelf, R. Ca. 
Ch. 10r. . FA | 
A woman charged for the profits of land deviſed to her, which 
deviſe was afterwards revoked, ſhall not be charged for legacies de. 
viſed out of the land, paid before notice of the revocation. R. Ca. 
Ch. 126. 
Ik partners account, they fhall not account for debts compounded 
but according to the compolition. Ch. R. 191. ; 

So, after a long time, Cc. as 20 or 14 years, an accountant ſhall 
be diſcharged, upon his oath, where proof of debts paid, &c. cannot 
be made by bonds cancelled, Sc. Eg. Abr. 11. | 
So, a truſtee ſhall not be charged, with the value, which was 
only imaginary; for he ought to account only as a bailiff. 1 Ver. 
144. 6 

So, if ſequeſtrators ſell timber to the value of 700 J., and pay 
only 200 J. to che party, he ſhall not account for more; for the ſe- 
queltrators are the agents of the court, and not of the party. 1 Ver. 
160. JING |; 8 

So, a defendant ſhall not be charged in his account by the affidavit 
of the plaintiff 1 Ver. 272. 

So, a truſtee ſhalk be charged for money received by himſelf only, 
and not for money received by his co-truſtce, unlefs he joins in a re- 
ceipt for it. 1 Yer, 303. | En | 

So, an executor who bond fide lends money upon real ſecurity, not 
Xuſpicionus, but afterwards it is loft, fhall not account for the loſs, 
tho' the ſecurity was not taken with the approbation of the court, 
Per Farcourt, 1 P. W. 41. 

If a receiver of an eſtate, under order of this court, in order to 
remit a conſiderable ſum to London, takes bills of a tradeſman of 
good credit in the country, who fails afterwards, he ſhall not make 
good the loſs, Right v. E. Plymonth, P. 1747, 3 Atkyns, 480.] 

90, where mutual credit is given, as well as where there is a cur- 
rent account, the one thall account to the other, or if he be a bank- 
rupt, to the aflignees, only for the balance. Per Goreper, 1 P. . 

_-- | 
: [[f A. tenant in tail, lets a leaſe to B. his ſon, and afterwards be- 
comes inſolvent, and is diſcharged by the ſtatute, B. ſhall account 
from the time of 4.s vifcharge only. Smith v. Cooke, T. 1746, 
3 Aihyns, 378. 2 


(2 A G.) Fer hat be ſhall le charged.) An accountant ſhall be 
charged for all goods or monies delivered to him, or his order, or 
which came to his uſe. 2 Ca. Ch. 12. = 

Altho' delivered according to his inſtructions, if afterwards em- 
ployed by his order, or to his uſe. R. 2 Ca. Ch. 12, I | 

So, it the delivery was to another hand, if the benefit afterwards 
eame to his uſe. 2 Ca. Ch. 12. 


So, he ſhall account for all received, or which he might have It | 


ceived without his default. 1 Ver. 44. 144. Vide paſt. (4 A 6.) _ 


If an executor or truſtee makes intereſt, he ſhall account for it, 


a!tho' he was not directed to place the money out at intereſt. 2 8 
348. ] | 


— 


149. 
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do, 2 factor ſhall account for himſelf and his co- factor, now dead, 
ho! his executor may be compelled to account. 1 EA. Abr. 5. 


[1 Ch. Ca. 127. S. C. See 2 Ark. 510. 2 Feſ. 100. 265. 371.] 


If B. enters, and takes the profits of an eſtate of an infant, and 
contir ues to receive them, for ſeveral years after the infant is of full 
age, he ſhall account for all the profits received after, as well as be- 
fore his full age. Eg. Abr. 7. 8 

80, if A. and B. purchaſe in moieties, and incumbrances are to 
be paid out of the purchaſe money, and the creditors abate intereſt 


out of friendſhip to A., and for his ſole benefit, he ſhall account to 


Z. for his ſhare of abatement. Eg. Abr. 7. 

If the mate of a ſhip, upon the death of the captain in the voy- 

age, takes the money of the captain, intended for trathc, and im- 

proves it by trade; it is not ſufficient to repay it with intereſt, 

but he ſhall. account for his improvement. Per Harcourt, 1 P. V. 
/ 


80, a man who continues in poſſeſſion of the eſtate of an infant, 
ſhall account to the infant for the profits, from the time when his 


| title accrued, and not from the filing of the bill only. 2 P. . 


645.) 


(2 A 7.) When bound by an account «with another.] If land is in 
mortgage to A., and afterwards to B., and a bill is brought by A. 
for redemption, B. ſhall be bound by the account between the mort- 


- pagor and A. upon ſuch bill. 2 Ca. Ch. 32. K. If colluſion be de- 


nied. Ca. Ch. 299. | 
| [On bill brought by huſband and wife, an account taken ſball be 
binding on a contingent remainder-man when his title veſts. Allen 
v. Papworth, AM. 1748, 1 Yef..162.] | 

So, if land is mortgaged to A., and afterwards ſettled for a join- 
ture, and then the mortgagor becomes bankrupt; the account between 
the mortgagee and the aſſignee binds the jointreſs; for the aſſignees 
ſtand in the place of the mortgagor. R. 1 Ver. 179. | 

So, an account ſettled by the major part of the part-owners of a 
trip, binds the other owners. 1 Fer. 465. Vide ante, (2 A 3.) . 

So, if a book in which an account is entred by the defendant is 


produced to charge him, it ſhall be allowed for his diſcharge. Eg. 


Abr. 10. 


If a defendant is charged only by his account annext to the an- 
cer, and upon proofs in the cauſe, nothing is diſproved, but a matter 
which might have been proved, is verified by proof before a maſter, 
the defendant in other particulars ſhall be diſcharged by the ſame ac- 
count, g. Abr. 10. 
do, 2 is charged only by his oath, he ſhall be diſcharged by the 
ame. id, | 


* — 8.) When not.) But generally, an account with A. does not 
in 6 ; | 
So, an account by workmen with the government, did not bind 
the Duke of Marlborough for the building of Blenheim. Eg. Ca. 26. 
{24 part of 2 Mod. Ca.) | 
So, an account by J. S. with a truſtee of a truſt eſtate, who au- 
N thoriſcd 
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thoriſed him to manage it, does not bind the cgftuy gue truf. E= 
Abr. 6. | | 
Yet, if A. receives money as ſervant to B., and pays it to him, he 
ſhall not account afrerwards to another perſon, to whom B. is ac. 
countable, unleſs there is colluſion between them, if he declare this 
by his anſwer. id. | p | 


And it is ſufficient to ſay generally, that all received by him, way 
received and diſpoſed of by the order of his maſter. Bid. 


(2 B) Adminiſtrator. 
(2B 1.) When he ſhall have Relief. 
AY adminiſtrator ſhall be relieved in Chancery againſt a fraud 


to his adminiſtration ; as, if an adminiſtration is wrongfully 
obtained, and afterwards repealed upon citation, an aſſignment of 
a term in truſt for himſelf, ſhall be revoked and avoided by the 
ſubſequent adminiſtrator. R. 2 Ca. Ch. 129. Vide Adminiſtrator and 
Adminiſtration. — Vide poſt. (3 G 1.) 

Llf 4. and B. are adminiſtrators, and empower C. and D. ſons of 
B. to get in the inteſtate's effects, and B. without the privity of 4. 
ſettles an account with them, receives the balance, gives a releaſe 
and dies, tho? this releaſe being given to perſons acting under the 
letter of attorney of both, and therefore accountable to them in 
their own right, would be good in law, yet equity will ſet it aſide it 
it appear unfairly obtained. Hudſon v. Hudſon, M. 1737, 1 Athyns, 
460.7 | 

So, an adminiſtrator may exhibit a bill for the diſcovery of the 
perſonal eſtate of his inteſtate. 

Altho' there is a ſuit in the ſpiritual court for revoking the admi- 
niſtration ; for that is no plea for the avoiding of a diſcovery. R. 
1 Yer. 106. 


[So, the next of kin and legatèe in a teſtamentary paper, beſore 


probate or adminiſtration obtained, is entitled to an account of the 


perſonal eſtate of the teſtator, againſt the executor of a former will, 


ſuggeſted to have been obtained by fraud, the will having been im- 
peached in the eccleſiaſtical court, and the probate called in, and a 
releaſe from the legatee having been fraudulently obtained by his 
own attorney, colluding with che defendants. 2 Brown. Ch. Re 
121. x : 

[If adminiſtration is not taken out when the bill is filed, and this 
is not objected to in the anſwer, it is ſufficient if it is procured be- 
fore hearing. Fell v. Lutwidge, H. 1740, 2 Atkyns, 120.] 


(2 B 2.) When there ſhall be Relief againſt him. 


So, upon a bill by a legatee, the huſband adminiſtrator de bonis not, 
&c. to his wife, executrix and reſiduary legatee cum teftamenta an- 
nexo, ſhall be obliged to give ſecurity for the legacy, upon a ſuggel- 
tion of his inſolvency. R. 2 Ver. 249, | . 
| [If a perſon in debt has aſſigned his effects to one abroad, dies in- 
teſtate, and the next of kin applies for adminiſtration, and is going 
to his uſual reſidence out of the juriſdiction of this court, . 
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der him to give ſecurity to abide the decree to be made on hearing. 
Baker v. Dumareſque, M. 1740, 2 Atkyns, 66.] 


But if an executor or adminiſtrator pays a debt upon bond to a 


truſtee for himſelf, who had obtained judgment; a creditor ſhall not 
be aided againſt him. 2 Ch. R. 103. | | 

Altho' the bond was given to leave his wife 1500 J. at his death, 
when her portion was but 500 J. R. 2 Ch. R. 103. 

Altho' the whole portion was not paid; but the part not paid 
ſhall go in ſatisfaction pro tanto. 2 Ch. R. 104. 


So, if an adminiſtration 1s repealed and granted to another, and 
the prior adminiſtrator has accounted in the ſpiritual court to the 


ſecond, and delivered to him all the effects; he ſhall not afterwards 
be charged by creditors of the inteſtate, becauſe he had goods of 
the teſtator in his hands, without an account de novo. R. Ch. R. 
123. | | 
85 if there is a ſettlement for a jointure in bar of all ſhare of 
the huſband's perſonal eſtate, which the wife may have by cuſtom 
or otherwiſe, ſhe ſhall be barred of the ſhare, which ſhe would have 
had by the ſtatute of diſtribution, 22 & 23 Cer. 2. if ſhe ſurvives her 
huſband. R. per Lord Nottingham, reverſed by Lord Guilford, and af 
firmed by Fefferys, 1 Ver. 15. Vide poſt. (2 M 10.) = 

[An adminiſtrator ſhall not be charged with intereſt, on account 
of perſonal eſtate in every caſe; but if he has it long in his hands, 
and part is out at intereſt, he ſhall. Wilkins v. Hunt, H. 1740, 
2 Atkyns, 151. ] | 8 

[It A. and B. are ſureties with C. in an adminiſtration- bond, and 
C. exhibits an inventory, and D. a creditor of inteſtate by bond 
brings action againſt C., who pleads no aſſets ultra, &c. and there - 
upon D. gets aflignment of adminiſtration bond, and brings three 
ations againſt A., B., and C.; for that C. had not exhibited a per- 
ſect inventory, and no defence being made has judgment by default; 
this court will on a bill for an injunction order an account only of 
what was exhibited upon the inventory, and that the verdict ſhall 
ſtand as a ſecurity for ſo much as that ſhall fall ſhort of ſatisfying 


_ Cefendant's principal and intereſt. Greenfide v. Benſon, T. 17453 5 


3 Athyns, 248.) 


[A ſolicitor in diſburſe for his client, ſhall be paid out of a duty 


decreed to his adminiſtrator, and has a lien upon it before the bond 
creditors of the inteſtate. Turtoin v. Gib/on, T. 1749, 3 Athyni, 


720. 
(2 C) Agreement. 


(2 C 1.) When decrecd. 


(2 C 1.) Upon articles for — will enforce the performance of 
the aſſurance of lands.)} 
for the conveyance of lands for money, and the vendor afterwards 
refuſes, he ſhall be compelled to make fuch aſſurance as a maſt 
ſhall approve. R. Cb. R. 20. | 
(ln conſtruing agreements there is no difference between a court 
of law and a court of equity. A court of equity cannot make an 
agreement for the parties; it can only explain what their true mean- 
ng was, and that is alſo the duty of a court of law. Per Lord 


| Mangfield, 


an agreement; as, if articles are ſigned - 
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Nangieid, Douglas, 277. in the Caſe of Hoetham v. Eaſt India Con. 


gany.] 
[See alfo Fearne's Contingent Remainders, 59. 93. 110. 113, 125. 
131. 428.] | 
(If a real eſtate is deviſcd to truſtees to ſell and pay debts, E. 
2nd the reſidue to the heir at law, and A. agrees with one of the 
truſtees to purchaſe, and enters on part of the premiſes, the court 
will compel him to complete his purchaſe, tho' the will is not proved 
in equity againſt the heir who is abroad. Colton v. Wilſon, T. 1733, 
3 P. V. 190.] 
Zo, if the articles are to make a jointure, leaſe, Qc. Vide pf), 


(34 1.) 8 

So, if articles are to levy a fine; a fine ſhall be decreed in ſpecie 
R. 2 Mod. 91. 

So, if articles are ſigned, tho' not ſealed, nor the money paid. 

So, if a ſettlement upon the filter of B. by their father, is ac- 
knowledged by the mother and guardian of B., and poſſeſſion de- 
livered, with a covenant by the mother upon her marriage, that ſhe 
ſhall have the lands to her and her heirs, to which B., during his 
nonage was a witneſs: it ſhall be decreed, tho“ there be no proof of 
a ſettlement by the father. Ca. Ch. 47, 

IIf A., tenant for life, remainder to his firſt, tc. ſons in tail, re- 
mainder to his right heirs, and his two ſons, B. and C., releaſe to 
truſtees, to hold (as to part) to the uſe of A. for life, to B. for life, 
to D. and E. truſtecs to preſerve, Cc. to his firſt and other ſons in 
tail, to C. for life, to his daughters of B. in tail, to the daughters of 
C. in tail, remainder to the right heirs of A, and as to other part to 
. for life, to C. for life, &c. in like manner, with covenant to 
fuffer recovery in twelve months, and for further aſſurance, (but the 
truſtee in the original ſettlement not a party,) and by other leaſe and 
releaſe to which the truſtee in the old ſettlement is a party, A., B., 
and C. make D. and E. tenants to the præcipe to ſuffer a recovery 
for the purpoſe in the former ſettlement; and before the recovery 
B. dies, leaving a ſon, and then A. and C. covenant to ſuſfer a tc- 
covery, D. and E. to be tenants to the precipe, to the uſe (as to 
part) of A. in fee, and as to other part to the uſe of A. for liſe, te- 
maiuder to C. in fee, and the recovery is ſuffered accordingly; and 
it is found that B. was a baſtard, yet his ſon ſhall have the lands 
limited to him by the firſt deeds, and the benefit of the covenants 
therein; and C. ſhall have thoſe limited to A. for life, with remainder 
to C. for life, Stapilten v. Stapilton, T. 1739, 1 Atkyns, 2. 
For this agreement in the lifetime of B. was a compromiſe of a 
doubtful right; and a compromiſe of a doubtful right is a ſuſſicixut 
foundation for an agreement, 1 Atk. 19.] 

[If father and ſon on the ſon's marriage execute articles, and {ct- 
tle part of the eſtate to the ſon for life, then in aid of other lands 
to ſecure wife's jointure, then to raiſe additional portions to daugh- 
ters, then to truſtees to preſerve, Ic. to ſons in tail male, then to 
ſons by other marriage, then to his ſecond daughter A. and her her 
male, unleſs the father makes other appointment, then to his other 
daughters in tail, then to B., and then to the father's right heirs); 
and the father and then the ſon die; the articles ſhall be carricd into 
execution for the benefit of 4, Goring v. Neſb, A. 1744 3 4 
kyns, 186.) . ( 


CLF 4. on marriage with B. agrees to ſettle her fortune on her for 


life, then if no children to himſelf ; and afterwards, an acceſhon of 


fortune comes to B, on her liſter's death, to ariſe by ſale of her 
ſather's eſtate, which is ſold, and the money received by C., a truſtee 
in the marriage articles, to whom A. gives a receipt for his ſhare 
which he thereby promiſes to lay out purſuant to the truſt repoſed 
in C., this note binds A. his repreſentatives and claimants under his 
will to perform, and the court will decree the money to be ſo laid 
out. M bor wood v. Univerſity College, T. 1750, 1 Veſ. 534. ] 

80, if upon a purchaſe, there is a covenant to give collateral ſe- 
curity that his wife ſhall not revoke it, it ſhall be decreed, that the 


heir of the wife ſhall convey, or that'ſuch collateral ſecurity ſhall be 


given. C. R. 192. | | 2 
So, if there is an agreement for the ſale of an eſtate, the heir 
ſhall be decreed to convey, tho' the money ſhall be paid to the ex- 
ecutor. 2 Ver. 215. | 
So, if the agreement is by bond, to ſettle before ſuch a day, and 


the obligor dies before the day, by which there can be no perform- 


ance, and the bond is ſaved. R. Jg. Abr. 18. 
If there is an agreement, before the death of B., to divide all 


that B. ſhould deviſe to A. and C. between them, it ſhall be decreed. 


2 P.IW. 183. 9 
If an agreement is by a veſtry, upon a valuable conſideration, that 
a bell ſhall not be rung in a morning early. 2 P. V. 267. 

lf there is an agreement for the purchaſe of land, and the pur- 


chaſer dies, the executor ſhall be decreed to pay the money, tho? the 


\ agreement was voluntary, and the land ſhall be conveyed to the heir. 


2P.IW. 175. (631.) 


[If a contract for ſtock be executed, the court will not break into 


itz if it be only executory, plaintiff muſt ſeek his remedy at law. 
Capper v. Harris, M. 1723, Bunb. 135.1 75 5 
[4n agreement for a leaſe from a dean and chapter, ſigned by 
the dean only, for himſelf and chapter, ſhall bind the chapter. Dean 
of Ely v. Stewart, T. 1740, 2 Athyns, 44-] | 
Af A., treating with the agent of B., conſents he (B.) ſhall build, 
on condition he employs him (A.) in his trade, the agent ſays no- 
ting, B. builds and does not employ A., and A. builds a wall to 
ooſtruct the lights; A. ſhall be decreed to pull down the wall, and 


ow employ him. Eaſt India Company v. Vincent, M. 1740, 
2 Ahn, 83) | 
_  Ipecific performance of articles of agreement to grant a leaſe to 
the plaintiſff decreed, altho' he had contracted to underlet con- 
trary to the articles. At the Rolls, Williams v. Cheney, 3 Anſir. 59. 

[At an auction, one perſon only bid for the vendor to 75 /. an 


are, on a private notice to the auctioneer: then after a contelt with 


real bidders, the eſtate was bought at.101/. 17. an acre, and the 


purchaſer ſome days afterwards paid the duty; he was decreed to 
2 the contract with coſts. Bramley v. Alt, at the Rolli, 3 f,. 
a, 620. | 


11 (No objection to a ſale by auction that perſons were employed by 


Vent, 2 V Jun. 625. in not.] UP f 
cHorm-; 


nenne „ 


© vendor. to bid for him without public notice. Semb. Connolly v. 
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[Performance cannot be decreed of an agreement with a ya. 
Fiation made in it by the court. Ferdan v. Sawkins, 4 Bro. C. C. 
477.0 
[Specific performance of an agreement to purchaſe, may be de. 
creed after conſiderable delay; if the vendee has not demanded hig 
depoſit, or ſhewn a determination not to proceed in the purchaſe. 
Pincke v. Curtis, at the Rolls, 4 Bro. C. C. 329.]J _ | 

(Upon ſale of a reverſion, a part of the terms was, that the pur- 
chaſe money ſhould be paid by a certain time: not being ſo by de- 
fault of the vendee, vendor held to be diſcharged from his contract. 


Newman v. Rogers, 4 Bro. C. C. 391.] 


(2 C2) Againſt whom it ſhall be decreed.) So, an agreement ſhall 
be decrecd againſt a ſubſequent purchaſer, with notice. R. Ca. Ch, 
212. Vide paſt. (4 I. Sc. —4 W 28.) | . | 

Altho' a conveyance and fine be executed to him. Semb, Ca. Ch. 
212. | 

[So, againft the heir of a perſon who contracted to fell a piece 
of land for a ſum of money and an annuity, tho' the annuitant died 
before any payment became due, if no impeachment can be made to 
the fairneſs of the tranſaction. 1 Brown. Ch. Rep. 157.) | 

[But if A. being indebted to B. by judgment, agrees to aſſign a 
leaſe to him who is to give him a defeaſance, and A. ſends the leaſe 
to B., and a letter to a ſerivener to draw ſuch aſſignment and de- 
feaſance, and before execution dies; and his executor, without no- 
tice, aſhgns the intereſt of leaſe to C. and D. in truſt for himſelf, 
and then for them (who were all judgment creditors), Tho! this 
is a good lien on the teſtator, and on the executor, and within the 
ſtatute, yet as the executor and C. and D. have a legal as well as 
an equitable title, the court will not decree the agreement to be car- 
Tied into execution. Smith v. Watſon, in Sc. H. 1719, Bunb. g5.] 

90, there ſhall be a decree againſt an heir, who claims by vo- 
luntary conveyance, where the articles are upon a valuable conſidera 
tion. R. 1 Ch, R. 146, 7. Vide pgſt. (3 M.) . 

So, if A. who has only a poſſibility, in caſe his elder brother dies 
without iſſue, agrees to ſettle lands, after his deceaſe, if they deſcend 
to him, upon a relation, who married without his father's conſent, 
to the intent that his father ſhould be reconciled, tho' there was no 
other confideration. R. 1 Ch. R. 159. : 

So, an agreement with an infant, if he receives intereſt under it 
after his full age, ſhall be decreed againſt him. 1 Ver. 132. 

So, an agreement with the trultres of the inheritance, after an 
eſtate for life in A. for the purchaſe of the whole eſtate, ſhall be 
decreed againſt A., if made with his conſent. R. 1 Ch. R. 228. 

[lf money is devifed to be laid out in land, to the uſe of B. in 
tail, remainder to C. in fee, and they agree in writing to divide the 
money, and B. dies without iſſue beſore it is divided, the agreement 
ſhall be decreed againſt C. in favour of B.'s executor. Carter v. 
Carter, P. 6 G. 2. C. T. T. 271.] 

So, an agreement with huſband and wife to levy a fine, 
a ſurrender, Cc. ſhall be decreed againſt the wiſe ſurviving. K. 


2 Ver. 61. So, 


make 


So, by an elder and younger brother, it ſhall be decreed againſt 
the younger, after the death of the elder brother. Dub. Winch, 4, 5. 
But an agreement, by tenant for life or in tail, lord of a manor, 
for a copyhold eſtate, ſhall not be decreed againſt him in the re- 
mainder or reverſion. 1 Ver. 472. | 7: 
If tenant in tail, with or without remainder over, contracts for 
ale, receives the purchaſe-money, and dies without fine or recovery, 
the agreement ſhall not be carried into execution againſt the iſſue in 
tail, or remainder claiming per formam domi even tho? tenant in tail 
had been decreed to perform. 2 Veſey, 634.) | 3 
[But the reaſon of this caſe is that the iſſue or remainder-man 
claim not from the tenant in tail, but from the original creator of the 
eftate.] | | 3 
An 1 by a joint-tenant for his moiety ſhall not be decreed 
zpainſt the ſurvivor. 1 Ver. 63. | 
Yet, an agreement upon a marriage to make a ſettlement, after 
the iſſues of the marriage, upon other ſons of the father, ſhall be de- 
creed againſt the covenantor at the ſuit of the younger ſon, tho? not 
within the conſideration. 2 P. W. (594-) 
So, a voluntary ſettlement ſhall be decreed againſt the heir. 
80, a voluntary fettlement upon one daughter ſhall be decreed 
apainſt the other daughter and co-heir, tho? the father by his will de- 
viſed the eſtate to them both. R. 1 Ch. R. 167. | 
go, an agreement by A. and B. upon the account of a pariſh for 
pavement or other work done for the benefit of the pariſh, where A. 
has the agreement in his cuſtody, ſhall be decreed againſt A. and B., 
and they muſt purſue their remedy againſt the other pariſhioners.” 
R. Hard. 205. | Foes 
If A. and others undertake the draining of a level, and are allowed 
a third part of the level, and thereupon agree to maintain the banks 
of the whole; B. upon this agreement ſhall be aided againſt A. and 
the others, if they do not maintain them, altho' he is not party or 
privy to the agreement. R. Hard. 169. 


 (2C3.) When upon a parol agreement, and when not.] So, if 
there be an agreement by parol, if it is in part executed, as if the 
mw or the greateſt part of it, is paid to the vendor. Vide Eg. 

r. 19. | 5 = . 
An agreement is binding on a party who has not ſigned it, if he 
has done a particular thing thereon, as if he has paid part of pur- 
chaſe-money. Owen v. Davies, H. 1747, 1 Veſey, 82.] 

So, if a man exchanges land by parol, and one party enters upon 
the 9% he ſhall be compelled to convey his land to the other, Vide 
29. Abr. 21. | 
So, a parol agreement, executed by delivery of the poſſeſſion, was 
creed againſt a purchaſer with notice after conveyances to him ex- 
ecuted, 1 Ver. 364. Eq. Abr. 21. 

» 2 parei agreement in conſideration of a marriage with the 
Part) s niece, where the huſband has made a ſettlement accordingly 
on his part. R. Ch. R. 465. 

* upon an agreement for the ſurrender of a term, where the 


2 Fee bis the key, he ſhall be bound to accept of the ſurrender. 
: «113, | 


Pon. U. TE: 80, 
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So, if 4. offers 1200 J. for a purchaſe, which is accepted, and 4. 
has poſſeſhon given, and a conveyance is directed, but afterwards 
A. would recede, he ſhall be decreed to proceed, if the title is good. 
a 

[If A. has paid part of the purchaſe- money for copyhold lands, 
and B. given him a note acknowledging the receipt in part, and pro- 
mifing to make good title, Sc. and brought his writings to As 
counſel who approved, and A. had done acts of ownerſhip and made 
promiſes, Sc.; the court will compel A. to a ſpecific perſormance. 
Borret v. Gomeſerra, in Sc. M. 1721, Bunb. 94.) 

So, if an agreement is executed for the making of a jointure, &. 
and afterwards, by parol agreement, part of the portion is depoſited, 
for making a purchaſe of the jointure, and 100 J. per annum is pur- 
chaſed therewith, and afterwards mortgaged, there ſhall be a decree 
againſt the mortgagee. R. 2 Ver. 619. 

[If there is an agreement in, writing for taking a houſe at 32, 
owner to put it in repair, and afterwards parol agreement for 40 J., 
owner having rebuilt with tenant's conſent, and leſſee brings bill for 


ſpecific performance of the written agreement, parol evidence may 


be given of the new agreement to rebut the equity prayed. Legal v. 


Miller, T. 1751, 2 Veſey, 299.] 


[If a man gives bond to his ſon's marriage to pay his wiſe and the 
ſurvivor 150 J. per annum, parol evidence may be given that the real 
agreement of all parties was for 100 J. only. Pi cairne v. Ogbourne, 
T. 1751, 2 Pefey, 375-]. 

But a parol agreement was not decreed when the money was not 
paid, tho” it was provided for the vendor; but only damages given 
for the money provided. | 

Ho, where che draught of a conveyance was agreed to and ordered 
to be ingroſſed, the agreement not being ſigned, nor any money paid, 
it was not decreed. 

[The vendees ordering conveyances to be drawn, in purſuance of 
a parol agreement, and going ſeveral times to ſee the premiſes, and 
a letter from the vendor mentioning the agreement but not the price, 
are not ſuſſicient evidence to have the agreement decreed ; but ta- 
ing poſſeſſion, or ſuch other act, in purſuance of agreement, is. 
Clerk v. Wright, H. 1737, 1 Atkyns, 12.] | 

[If a ſteward makes an agreement with a tenant to deliver up part 
of his premiſes, and to have a new leaſe of the reſt on certain terms, 
and the tenant delivers the agreement to the fleward to be entred in 


his lord's contract book, which. is done, and the tenant delivers up 


the part of his premiſes accordingly ; yet the lord is not bound by this 
agreement. Charlwoed v. D. Bedford, H. 1738, 1 Atkyns, 497-] 

[If A. and B. agree, that if B. will ſurrender his copyhold to C., 
A. will ſecure him an annuity of 5/., and A. ſurrenders his copyhold 
to C. charged with the annuity, bo B. refuſes to ſurrender his, C. 
ſhall rot be obliged to pay the annuity, and parol evidence ma) be 
admitted to rebut the equity ſet up by the bill. Waller v. Walker, 
M. 17 40, 2 Athyns, 98.7] | : 

[But C. might bring his bill to compel B. to ſurrender. Vid.) 1 

[If hvſband gives bond to truſtees to ſecure 500 J. to his wife; | 
ſhe ſurvives, parol evidence cannot be admitted to ſhew it was un. 
tended in lieu of dower. Tinney v. Tinney, M. 1743, 3 Aiihni, "le 


[If a bill is brought to carry into execution agreement for the leaſe 


plaintiff, who wrote the agreement, omitted to make the rent (which 
was reduced to 9/. inſtead of 14 J. the former rent) payable clear of 
all taxes. Foynes v. Statham, M. 1746, 3 Athyns, 388.] 5 
[If A. tenant in tail, to raiſe money to pay debts on his eſtate, pro- 
poſes to his brother B. tenant in tail in remainder, to join in mort= 
gage and bond for 1000 J., which is done, and the money all paid to 
4. on a bill brought againſt B. to exonerate the perſonal eſtate of A., 
parol evidence ſhall not be admitted to prove that this debt ſhall be 
entirely on the eſtate of B. Semb. Robinſon v. Gee, 1749, 1 Veſey, 
251. (a). | SE 
1 41 for a leaſe of a farm referring to a paper containing 
the terms of it, parol evidence, to prove which of the clauſes in that 
paper had been read at a meeting between the parties, refuſed. Brodie 
v. St. Paul, 1 Veſ. jun. 326.] © | th. 

[If a mother agrees to give her daughter a portion on marriage, 


© 


name as witneſs, ſhe ſhall be decreed to pay. Welford v. Beezeley, 
M. 19 G. 2. Wilſon, 118.] _ | 

So, after 18 paſſed, and a fine levied of the land, and no claim 
within five years, a pars agreement was not decreed. 
So, where only 10s. was paid, or 20s. 1 Ch. R. 241. | 
So, a leaſe by parol only ſhall not be decreed againſt the heir. R. 
2 Ca. Ch. 202, | | | C'S 

[Where there is an agreement by parol, and part of it executed, 
equity will decree pecile execution of the whole; but where there 
5 an agreement by writing executed, evidence cannot ſupply any 
defect in that agreement, which was intended to be part of that 
agreement, but not inſerted in it. Binſtead v. Colman, in Sc. T. 1720, 
2 65. But if the non-inſertion is charged to have been by 
aud. 2. 1 — : 
[Bill for ſpecific performance of a parol agreement to renew a leaſe 
of the eſtate of the two defendants, on which the plaintiff had built 


erent from that in the bill: the defendants by their anſwers ſtate an 
azreement different from both: in ſtrictneſs the bill ought to have 
been diſmiſſed ; but ſpecihc performance was decreed according to 
the anſwers, with coſts againſt the plaintiff. Mortimer v. Orchard, 
2 Fef. jun. 243.] | | | 


(2 C 4.) Since the ft. 29 Car. 2. c. 3.] And by the Bt. 29 Car. 2. 3. 
all leaſes, eſtates, or intereſts of freehold or for years, or any uncer- 
tun intereſt in or out of lands, tenements, Cc. not put in writing, 
auc ſigned by the parties or their agents, authorized in writing, ſhall 
we no effect but as eſtates at will, except leaſes not exceeding three 
years, whereof the rent ſhall be two thirds of the true value. Vide 
bat. (3 Z 2.) | =» 
Ile) The reſult of all the caſes relative to the admiſſion of parol evidence to prove agree- 
— ts ſeems to be this ; that where a bill is brought to enforce a parol agreement, if no- 
"ag nd to take it out of the ſtatute of fraud, it ſhall not be decreed 3 but where a 
aner v8ht for another purpoſe, evidence may be given on the part of the defendant, of 
rec ment, to rebut the equity of the plaintiff's bill.] | | 
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of a houſe, defendant the leſſor ſhall be admitted to parol proof that 


which is recited in articles to which ſhe is not a party, but ſets her 
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340 CHANCERY, 

And no action ſhall be to charge a defendant, on any agreement 
on conſideration of marriage, or on any contract or ſale of lands 
Sc. or any intereſt concerning them, unleſs ſugh agreement, . 
ſome notice of it, be in wihing ſigned by the party or ſome autho. 
rized by him. 

Equity will not lay down any other rule of conſtruction of this 
ſtatute than law does. Hayward v. Hammond, M. 1738, 1 Atkyns, 

13. | 

. add to an agreement in writing, by admitting parol evidence 

of what will affect land, is againſt the ſtatute, and againſt the rule 

of common law prior to it. Parteriche v. Powlet T. 1742, 2 Atkyns, 


And therefore an agreement by parol ſhall not be decreed, tho' the 
plaintiff expends money in confidence of it. 1 Ver. 151. 

[So, if A. agrees to ſell land to B. and writes to his agent to give 
him the title deeds, he having agreed to diſpoſe of it to him, and 
ther. A. ſells it to G. who had notice of this tranſaQion ; yet this 
letter does not take it out of the itatute of frauds and perjuries, for 
the agreement does not appear in it. Seagood v. Neale, P. 7 G. Str, 

426. | | 
| 8 when an agreement is in writing, and an additional agreement 
is afterwards made by parol, this tha} not be helped. R. 2 Ca. CI. 
142. | 
If A. in treaty for a purchafe defiſts, upon an agreement by B. to 
permit him to have part of the land, tho' B. thereupon purchaſes. 
Cont. at the Rolls, but per Cowper acc. 2 Ver, 627. 

So, if there is a letter agreeing to give ſo much with a daughter, 
and afterwards a different agreement is written, but not ſigned, it 
ſhall not be decreed. Semb. 2 Fer. 74. | 

Yet an agreement to aſſign a term and goods, and that it ſhould 
be put in writing, was decreed to be executed, it being part of the 
agreement that it ſhould be put in writing and part of the money be- 
ing paid. R. upon a Plea of the flat. 29 Car. 2. 2 Ca. Ch. 135, 6. 
Adam. 1 Ver. 151. Eſpecially if the reducing it into writing is pre- 
vented by fraud. Eg. Abr. 19. (a) | 

If a bond is given by a woman to A. to ſettle her eſtate on him in 
fee after marriage; altho' the bond is made void by the marriage, it 
ſhall be evidence of the agreement, which ſhall be decreed. 2 P. V. 
244. 

So, an agreement to ſell a houſe, Sc. ſigned only by one; he (hall 
be enforced to perform it, tho' it was not ſigned by the other. 
2 Ca. Ch. 164. 5 

So, if an agreement be by A., B., and C. to make a leaſe, and it 1s 
executed by A., it ſhall be decreed that B. and C., who were the 
ſons of A., ſhall execute it, tho' the agreement was by pare! ; for it 
is out of the ſtatute. R. upon a Plea of the flat. 1 Ver. 210. 

An agreement for a mortgage ſhall be decreed, tho' by pars 
where it was executed by one party. Eg. Abr. 20. 


(a) Note: Lord Thurlow ſaid that where the medium of fraud was interpoſed to e 
vent the agreement being put in writing, and it was ſtated to be part of the agreement 
that it ſhould be put in writing, he agreed that this would take it out of the ſtarute 3 
but that the doctrine as laid down here generally was but a ſingle cecition, and contra” 
dicted, though not expreſely, yct by tle current of opinions. 2 Brown, 565+ 80 
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So, if J. upon a treaty of marriage between his daughter and B. 


writes by letter, that he will give 1500 J. in anſwer to a letter by C., 


and afterwards C. by another letter ſays, that he will go no further 
in the treaty, if A. will not give more, and A. afterwards by parol 


declares that he will give 15007., he ſhall be decreed ſo to do, tho? . 


the firlt promiſe to C. ſeemed to be waived by his anſwer.—R. 1 Ver. 


111, 201. R. where there was ſuch a letter without more; and 


affirmed in parliament, 2 Ver. 322. Dub. f£q. Abr. 20. 
But a letter, that he will give 3000 J. not ſhewn to the huſband, 


who accepts of 2000 J. given by will, is not a ground for more. 


2 P. V. 75. 


So, if a joint-leſſee agrees by parol to aſſign his part of the leaſe to 


his companion, and accepts of any thing to bind the contract, the 
ſtatute is no plea. 1 Ver. 472, 3. 


So, if there is a parol agreement for a leaſe for 21 years, and leſſee 
enters and enjoys for ſeveral years, he ſhall not plead the ſtatute, 


Earl if Ayleford's Caſe, M. 1 G. 2. Str. 783. - 

So, if money is expended, in confidence of a parol agreement, 
equity will relieve for the money. 1 Per. 159. „ 

So, if a leaſe by A. to B. is agreed by parol, and drawn and in- 
grofſed by the counſel of B. and afterwards executed by A., it ſhall 
not be ayoided by B. Semb. upon a Plea of the ſtat. and the Plea over- 
ruled. 1 Ver. 221, 2. | 

[A perſon ſubſeribing a deed as a witneſs only, and knowing the 
contents, is a ſigning within the ſtatute, if it is a complete agreement 
reduced to a certainty ; for where the ſubſtance has been complied 
with, the forms of the ſtatute have not been infiſted on. Welford v. 
Beafeley, P. 1747, 3 Atkyns, 503. 1 Veſey, 6.) Wilfon, 118. 


80, it an agreement, upon a treaty of E is drawn by an 


attorney, but before the ſigning they part, yet the marriage 1s ſo- 
lemnized with the privity of them all, it ſhall be decreed. R. 2 Fer. 
200, 

(So, if the defendant before marriage promiſed verbally to ſettle 
the plaintiff's eſtate to her ſeparate uſe, and after marriage declares 
by letter, that he is ready to ſign the writings according to her de- 
lire ; he ſhall not be permitted to plead the ſtatute of frauds and per- 
_ Viſcount Dowager Montacute v. Maxwell, M. 6 G. in Canc. 

r. 236. ] | 

{If an agreement is made previous to marriage, that an eſtate ſhall 
be after the mother's deceaſe enjoyed by the wife for her ſeparate uſe 
during the coverture, and the deeds are drawn, limiting it to the 
huſband, and ſhe refuſes to execute till rectified, whereupon a note 
is given and ſigned by the huſband that ſhe ſhall ſo enjoy; this note 
Chal be looked on as part of the agreement and ſettlement, and the 
wife ſhall be relieved againſt the huſband or his aſlignees. Tyrrell v. 
thee, P:. 1743, 2 Atkyns, 558. ö | 


lt there is an agreement that 500 J. ſhall be ſettled to the wife's 


uſe during coverture, and afterwards as ſhe ſhall appoint, but the 
parties are married before it is executed; afterwards it is prepared, 
and alterations made in huſband's writing, who tells wife that they 
are for her benefit, and ſuffers her to receive to her uſe during co- 
veriure ; the ſtatute of frauds cannot be pleaded to a diſcovery of 
ſuch agreement. Tayler v. Beech, T. 1749, 1 Veſey, 297-] 
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If fgned by the plaintiff, but the defendant tears the articles, yet 
aſſents to the marriage, the defendant ſhall be decreed to execute. R. 
2 Ver. 373. Eg. Abr. 20.] | : . 

If an agreement prayed to be performed be confeffed by the an- 
ſwer, it ſhall be decreed, altho' by parol. Eg. Abr. 19. Eg. Ca. 86. 
(2d part of 2 Mod. Ca.) (a). | p 

[Bill for ſpecific performance of an agreement for the ſale of land; 
and chattels : Plea, ſtat. of frauds. The defendant, during the nego- 
ciation, delivered a particular of the whole ſigned by him. The 
agreement was afterwards made at a leſs price. Both parties gave 
inſtructions to the attorney to prepare the conveyance z and defend. 
ant delivered to him the particular, as inſtructions for the deed, which 
Was prepared. Plea good; and the agreement, being void as to the 
lands, is void in toto.) | 
[The bill charging that defendant had written to the attorney, in 
which the. agreement was admitted, there muſt be an anſwer to that 
fact. Cooke v. Tombs, 2 Anftr. Rep. 420. Bid. 425. in notis.] 

[By the terms of an auction, the title deeds were to be produced 
by a certain day, but were not produced on the day ; the purchaſer 
received them afterwards without objection; held, he could not then, 
on difliking the title, object to the delay. Smith v. Burnam, 2 Arjir, 
527.4 | | : | 

A. agreed to ſell goods to B., to be accounted for in part of a debt 
due to B.; C., with notice, agreed to ſell the goods as factor, not 
allowed to retain for a debt due to him from A. Weymouth v. 
Boyer, 1 Veſ. jun. 416.] 

[Property in a cargo transferred by a bill of ſale ſigned by vendor 
and vendee; but by a new agreement ſigned by them before they 
parted, that it ſhould be fold and accounted for by the factor for 
vendor, the caſe is reduced to that of an agreement, and therefore a 
ſubject for equity. Bid. 425.] = 
| [Ste collection of caſes, 3 Veſ. jun. 38. in notis.] 

[The court has gone too far in taking caſes out of the flat. of frauds 
on the ground of part-performance of an agreement; the relief ought 
to have been confined to compenſation. Per M. R. 3 Ye. jun. 712.] 

[Bill for ſpecific performance of a parol agreement to grant a leaſe 
for 20 years: plea the ſtat. of frauds, and anſwer, denying. that ſacts 
alleged as a fart-performanc# were done in part- performance; the 
plea was ſaved to the hearing, with liberty to except; the Lord 
Chancellor inclining to the opinion, that altho' the agreement were 
admitted, the ſtat. might be uſed as a defence to the ſuit. More 
v. Edward, 4 Veſ. jun. 23.) 

[Bill for ſpecific performance of a parol agreement for a leaſe 
within the ſtatuteof frauds, charging polleſſion taken under the agree. 
ment, and other acts of part-performance ; plea of the ſtatute, and 
. anſwer, not denying the acts alleged as a part-performance ; but 
ſtating, that being adviſed, he entred as tenant at will, he gave notice 
to quit; plea over-ruled. Bowers v. Cator, 4 Vef. jun. 91. | 


() Note; There ſeems yet to be much doubt on the ſubjeR of pleading the ſtatute to 
parol agrec ments, and tow far a confeſſion, by anſwer, will over- rule the plea. 
queſtion much agitated in 2 £rown, Cb. Rep. 559, ct ſeq. 


Vide this 


(2 C 5. 
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(2 C 5.) Decree, tho hot equal.) And an agreement may be * 
creed, tho it is not equal; as, if a man agreed to aſſign a college 
eaſe, for an abatement of 420 l. (when the leaſe was purchaſed for 


43201.) when the king was reſtored ; the agreement was decreed 


againſt the ſon after the Reſtoration. R. Ca. Ch. 42. 


If A. agree to pay 750 J. per ann. for rent of water to the city of | 


Lindn, and it is not of the value of 3oo/. per ann. he ſhall not be 


aid:d ; for a loſing bargain ſhall be decreed as well as a beneficial one. - 


R. 2 Ver. 423. 


If A. agrees to pay 40 J. per ann. to B. an executor, in conſider- 


ation of the perſonal eſtate of the teſtator transferred to him, and 
there is not ſuſſicient for payment of debts, if there was no miſrepre- 


ſentation, it ſhall be decreed to be carried into execution. R. 1 P. V. 


42. | "PA 
TWhere a nephew entitled to an eſtate on the death of an uncle 
without iſſue agreed to give the deſendaut 6000/7., on the death of 
the ancle before the nephew, without iſſue, in confideration of 200/. 
annually during the joint lives of uncle and nephew, provided that if 
tie uncle did not die without iſſue, nor the nephew ſurvive the un- 
ce, the defendant ſhould loſe the money; the annuity was regularly 
paid, and the nephew ſurvived the uncle, who died without iſſue ; a 
bill brought by the nephew to ſet this agreement alide was diſmiſſed. 
2 Brown. 17.] 


(2 C 6.) Tho" founded upon miſtake, ] So, an agreement founded 
upon miltake, may be decreed z as, if tenant in tail deviſes freehold 
lind to his youngelt ſon, and copyhold to the eldeſt, and the youngeſt 


lets up a recovery, whereupon it is agreed, that the youngeſt and 


eldeſt ſon ſhall enjoy their reſpective deviſes ; the agreement was de- 
—_ againſt the eldeſt fon, tho no recovery was completed, R. 
a. Ch. 85. | 
So, marriage articles to make a ſettlement upon a ſon, for life, to 
lis wife for jointure, then to the firſt, ſecond, and other ſons of the 
marriage, then to the right heirs of the ſon, ſhall be allowed, tho' 
the father inſilts that he was ſurpriſed, and intended, upon default of 
ſue male, to have a limited proviſion for the iſſue female of the fnar- 
riage, and then to his ſecond ſon, Ec. 1 Ver. 320. 3 
f the proper papers are before the parties and their counſel, when 


preparing an agreement, they ſhall be ſuppoſed to be acquainted with 


the conſequences at law; aud after an agreement has ſettled all diſ- 
putes between parties, the court will not enter into a queſtion which 
might have been ſtarted had there been no ſuch agreement. Pullen 
". Ready, M. 1743, 2 Atkyns, 587-] 3 
lt a man deviſe an annuity payable out of real eſtate, and the an- 
nutty is paid for many (16) years, without any deduction, the cour: 
will prelume it was by mutual conſent, and will not decree the an- 
Nuitant to refund the land-tax, tho? for the future he ſhall be ſubject 
tt. Nicholls v. Leeſon, M. 1747, 3 Atkyns, 572.4 5 
k [The court will not relieve againſt a contract in writing, (as a po- 
cy of inſurance,) unleſs there is expreſs proof of the miltake of the 
mention of the parties. Henkle v. Royal Exchange Aſſurance, M. 
1749, 3 Veſey, 317.] | | 
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(2 C 1.) Te the conſideration was remote.) So, an agree 10 
be decreed, tho' it be — the ſettlement of I fa 
tail. Cont. Ca. Ch. 244. Vide pot. (2T 9.—4H 9.—4 0 7. . 

80, if a woman agrees with the heir, who claims the inheritance 
that if ſhe dies without iſſue, ſhe will leave him the land, or 500 !“, | 
and afterwards marries and dies, the apreemeut ſhall be decreed me 


9 


againſt the huſband. 1 Ver. 48. 

So, if an agreement for a jointure, proviſion for children, Ec. is ro- 

luntary, it ſnall be decreed. 1 Ver. 427, 8. | m 
But, where A. ſettles land, upon the marriage of B., his ſon, for 
life, afterwards to his wife for liſe, afterwards to the heirs of tte 
body of B., and covenants to make a ſettlement of other land to 
the ſame uſes, and makes B. his executor, and dies, without making tet 
any other ſettlement : B. levies a fine of the lands ſettled, and gives in 
2000. to C., his ſon, upon condition that he re eiſes all demands to 
his executrix; C. ſhall not be aided, in reſpect of the covenant cf 
the other ſettlement made by A., becauſe by ſuch ſettlement B. would 
have been tenant in tail, and might, by fine or recovery, have barred 
C. 1 Per. 480, | 


(2 C8.) But an Agreement ſhall not be decreed. 


(2C8.) If made without a conſideration.) But an agreement ſh:l! 
not be decreed, if there be not any conſideration for it. Vide pvp. 
"*s be = | | 
( Or, if the conſideration does not extend to the plaintiff; as, if 4. 
upon the marriage of his ſon with B., covenants to ſettle lands, to 
the uſe of himſelf for life, then to the ſon for life, then to B. for lite, 
then to the firſt and other ſons of the marriage in tail, remainder to 
D., his couſin, Fc. After the death of the ſon without iſſue, D. 
ſhall not compel the execution of the covenant againſt the deviſee of 
A. R. in Exch. 5 G. 2. inter Parry and Hughs, 2 P. W. 256. 

[An agreement to ſettle boundaries mutually is a conſideration for 
the court to decree ſpecifcally. Penn v. Ld. Baltimore, P. 175% 
1 Veſe „444.4 | : 

If A. has a perſonal eſtate by will, which gives it, if 4. dies with- 
out heirs male of his body to D., and afterwards A., upon marriage, 
agrees to purchaſe land to be ſettled ut /upra, and before the ſettlement 
is made, A. dies without iſſue male, having three daughters. N. 
Whether D. ſhall compel execution? Temp, G. 2. 10. Vide infra. 

If tenant for life contract for ſale of lands, the agreement {hall 
not be decreed for the ſon, becauſe the lien was not reciprocal. . 
miger v. Clarke, T. 1722, Bunb. 111.) ; 
But, if the conſideration extends to him in the remainder, it ſhall 
be decreed ; as, if A. and his ſon, upon the marriage of the ſon, co. 
venant to make a ſettlement, after the iſſue of the marriage, upon b. 
the ſecond ſon, it ſhall be decreed, if there was an eſtate in the el- 
deſt ſon; for perhaps the ſettlement on B. was an inducement to A. 
to join. 2 P. V. 256. (594.) 5 

8, if a teſtator had limited a perſonal eſtate ta the ſon of A., and 
after his death without heirs male of his body, to B. the ſecond fon. 
2 P. V. (600.) | | | ö 
[An agreement to pay money in conſideration of ſtifling a 3 
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won for felony ſhall not be decreed ; but for ſtifling a proſecution for 
fraud, it may. Johnſen v. Ogilly, P. 1734, 3 P. V. 277.) 


(2 C 0.) If it be unreaſonable.) Or, if it is apparently unreaſon- 
zble; as, à marriage agreement, by which the daughter wonld have 
more than the father, who was in debt, and the mother and two other 
daughters would have left, where the huſband afterwards made his 
addreſſes to another woman, and then, without reducing the agree- 
ment into writing, married this daughter, was not decreed. 2 Ca. 
b. 17. | 

3 A. agreed to ſell land to B. for 15,000 J., which was 
to be paid in money, or land to ſuch a value returned for it, and af- 
terwards ſold at an under-value, part to B., on pretence that it was 
immaterial what value was expreſſed, and then B. would have re- 
turned the reſidue in land; the agreement was not decreed, altho' 
performed in part. R. 2 Ver. 186. 5 8 

So, an agreement of a woman, in conſideration of 10/7. to pay 
1991. if ſhe married, ſhall be relieved far all but 10/. Ow. 34. 

So, an agreement for 30 J. and 20/. per ann. for the life of a father, 
to convey the party's remainder in tail, after the death of his father, 
of the value of 800/. if he came into poſſeſſion, ſhall not be decreed. 
R. per Nottingham, cont. per North, but acc. per Jeſferys, 1 Ver. 167. 
171. 

If a daughter left an infant, ſoon after coming of age, agrees with 
the widow concerning the diſtribution of her father, an inteſtate's 


| eſtate, and her huſband afterwards ratifies the agreement, yet if it ap- 


pears that it was conſiderably more valuable, and that daughter and 
huſband were both ignorant of it, the agreement ſhail be ſet aſide. 
Cacling v. Pratt, H, 1749, 1 Veſey, 400.] | 

If it becomes unreaſonable by matter ex po? facto. Vide poſt. 
(2T 13.) FS 

[Deans and chapters, for fear of incurring the penalties of the re- 
ſtraining ſtatutes, have been careful of preſerving the ſame deſcrip- 
tions in their leaſes ſince the ſtatutes, as before; and poſſibly at the 
time of the old leaſes there might be barns or ancient buildings 
which, after ſuch a length of time, muſt have been long ſince de- 
cay*d and gone; and therefore where the ancient deſcriptions are 
preſerved, they cannot have a decree in Chancery for a ſpecific per- 
lormance of covenants for repairs againſt the preſent tenants, but 
mult be left to their legal remedy of an action at law for non-per- 
formance, 2 Atkyns, 44, 45.] 


(20 10.) Or wid in law.] So, if it is void by law; as, if the 
agreement is to give re-entry to a ſtranger. | 
| [This court will not carry into execution an agreement for aſſign- 
ment of the fees and profits of the office of keeping a houſe of cor- 
reCtion, for it is contrary to the intent of 23 H. 6. c. 10.; nor the 
profits of the tap-houſe, for it tends to increaſe debauchery, Meth- 
wil v. Walbank, H. 1750, 2 Veſey, 238-] | 
4 80, if there be an agreement by huſband and wife, it ſhall not be 
_— againſt the vile after the death of her huſband. 2 Ca. Ch. 


Yet, where an agreement cannot be performed ſpecifically, by * 
| +47 =o 
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ſon of an ineumbrance, there ſhall be a ſettlement for a recompence 
- out of the perſonal eſtate of the party. Ch. R. 406. 

[An apothecary. gave his patient fifty guineas to receive five hun. 
dred, or an annuity of one hundred, if the patient ſhould ſurvive 2 
year, which he did : bill to enforce the agreement againſt his executors 
diſmiſſed without coſts, on their paying back the money advances 
which they muſt have done on a bill to ſet aſide the agreement, Priefl 
v. Wilkinſon, 1 Veſ. jun. 214.) + : | 

[But where the plaintiff had received a promiſſory note, without x 
ſtamp, the court directed a proper note to be made to him, conform. 
able to the agreement admitted by the anſwer, Aylett v. Bennett, 


1 Anſtr. 45.) 


(2 C11.) Or, diſcharged afterwards.) So, if an agreement be dil. 
charged, it ſhall not be afterwards decreed. 


Altho” an agreement in writing was diſcharged by parol only. R. 


1 Ver. 240. 

So, if there be an agreement to pay 501. for a ſhare in the /utefring 
company, which is afterwards prohibited. 2 P. V. 220. 

[Small deviations from a plan agreed on for building not material; 
otherwiſe, if obſtinate or corrupt. Craven v. Tickell, 1 Ve. jun. 6c.) 


(2 C 12.) Or, obtained indirectly.] So, if it is obtained by practice; 
as, if A. refuſes to ſell land to B., and afterwards B. obtains an ar- 
ticle for a ſale to D., at an under. value; for articles executed in 
equity ought to be obtained without ſurpriſe, or circumvention. R, 
1 Ver. 227. Eg. Abr. 18. Videpy/t. (2 T 11.—3 M 1.—4 LI.) 

[If a man ſelling timber, afferts upon his honour that A. and B., 
timber-merchants, valued it at 3500 J., and it appears they valued it 
at 2500 J., the agreement ſhall not be decreed. Buxton v. Lifter, 
T. 1746, 3 Atkyns, 383.] | 

So, if, upon a purchaſe by B., the agent of the vendor agrees, that 
he himſelf ſhall have one farm at ſuch a price, or 1300/. Ch. K. 
3%, 3.7 | WR 3 
So, if a man upon his marriage with the daughter of B., makes 
an agreement, that he will give to his father privately ſo much of we 
portion; it ſhall be diſallowed in a court of equity. R. 2 Ver. 765. 
Vide 1 P. V. 121. 496. 

So, if the daughter promiſes B., that if he will give ſuch a po- 
tion as was required, ſhe will repay fo much afterwards. Vide £7: 
Abr. 88. | 

So, if a father takes a bond of his ſon to pay him ſo much after 
marriage; for it was cxtorted from him, by his awe of his ſather. 
1 Sal. 158. Vide 1 P. V. 121. 

[But if a father, and ſon of full age, come to an agreement to alter 
the limitations under a ſettlement, the court will not ſet it aſide, on 
pretence of being drawn in by the father's authority. Tendril v. 
Smith, M. 1740, 2 Athyns, 85.1 | 3 

So, if a man ↄgrecs to releaſe to the guardian of his wife, after 
marriage, for the peace of the family, all accounts for the meine 
profits of an eſtate of the wife, it ſhall be diſallowed ; for every 
thing, which a father or guardian infiits upon for bis private gain, ct 
any ſecurity for it,. is extortion. R. per Corper, 1 Sal. 1 58, cif 


— — 


CHANCERY. 347 
[If two executors and truſtees, one an attorney who drew the will, 
refuſe to prove, and ſay they will obſtruCt the cui que truft from aC= 
miniſtring, till he executes a deed to allow them certain ſums above 
their legacies 3 tho' this deed is ſettled by his counſel, the court will ſet 
i aide as unduly obtained. Ayliſte v. Murray, M. 1740, 2 Atkyns, 58.] 
[An agreement ſhall not be ſet aſide becauſe one of the parties was 
drunk, unleſs ſome unfair advantage was taken; nor a reaſonable 
agreement to ſettle family diſputes, becauſe paternal authority inter- 
poſed. Cory v. Cory, T. 1747, 1 Peſey, 19. ]]] | | 
[An agreement for the ſale of land at a halfpenny for every ſquare 7 
yard, which vendee at the time of Ggning knew, and concealed it 
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. from vendor, was not one fourth part of the value, is held fraudulent 
and void. Deane v. Raſtron, 1 Anſtr. 64.] | ; ; 
77 Contract to be jointly concerned in ſhip- inſurances is void by at. 
66. 1. c. 18. , 12. tho' the policies are ſubſcribed by the under- * 
N writers in their ſeparate names; but tho' the contract could not be * 
8 executed, the court would not exclude the reſult of it in decreeing 9 
ns ageneral account. Watts v. Brooks, 3 Ve. gun. G12.) | [i 
So, on ſtock tranſactions, tho' the court would not execute the il 
. contract, yet where the parties have been ſettling ſtock dealings, and 9 
3 paying diſferences, they mult be brought into the account. id.] 1 
e; (2 C 13.) Or, made without proper parties.] So, if an agrecment 
* is not made between proper parties: as, an agreement with ce//uy que 
in truſt of the ſurplus, without the truſtecs. D. Ca. Ch. 175. 
p. If the huſband of an executrix makes an agreement for the aſſign- 
ment of an annuity to creditors, but before aſſignment the executrix 
B., dies, the agreement ſhali not be decreed. 2 Ca. Ch. 17. | 
i 90, an agreement by three truſtees only, where four are intruſted, 
'r, ſhall not be decreed. R. 2 Ca. Ch. 202. , 
[One truſtee for the ſale of an eſtate having releaſed, and conveyed 
nat to his co-truſtee, refuſed to join in the receipt of the purchaſe- 
R. money : on the ſpecial expreſhon of the deed, the purchaſer was not 
_ held to the agreement with the remaining truſtee; it would have been 
Log otherwiſe, if one had merely renounced. Crewe v. Dicken, , 
the 4 Veſ. jun. 9). | 
6s. [Defendant having acknowledged by letter an agreement for ſale of 
an eſtate takes it out of the ſtat. of frauds. Tawney v. Crowther, 
or- 3 br:. C. C. 161. 318.) | 
Eg. But putting deeds into the hands of a ſolicitor to prepare a con- 
"yance of the eſtate to a ſon in law (after marriage) not ſuſſicient 
fter or that purpoſe. Redding v. Wilkes, 3 Bro. C. C. 400.] 
ag A contract that the one party ſhall convey an eſtate, and the other 
5 grant an annuity, ſhall be carried into execution, tho' the vendor 
ter died previous to any payment of the annuity, one having accrued due, 
on and having been tendred. Fackſon v. Lever, 3 Bro. C. C. 605.]J 
So A memorial of ſuch contract need not be inrolled under the, an- 
nutty act 17 Ges. * ä ; ; 
ſter | | | 
ſnc 4014.) Or net, mutual. if he agreement 
— is her reciprocal, .. * ied = the remedy upon the agre 
25 ws. 15 bond is given, with a penalty for the making of a ſettle- 
« ot an eſtate to ſuch and ſuch uſes, a ſpecific performance ſhall 


not 
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| not be decreed ; | 
—4 for he has relied upon the penalty. R. Ca. 0. ö | 
| ' wal 
(2 C 15.) Sa, failure of one party excuſes the other. | 
ment is upon payment of leſſer — —— days, - — 9 F 
ſecurities; if payment is not preciſely made at the days limited T 0 ſul 
ſhall not be a decree for performance, D. Ca. Ch. 110. R Ar" a | 
210. Ch. R. 23. 5 oi 
[But articles for the purchaſe of an eſtate ſhall b. ned, tho b 
the r did not eus his title deeds, and A. 5 4 
within the time limited by the articles. 
ay en ] y ticles. Gibſon v. OA . 1737, " 
If a deviſz is, that A., paying the arrears of an annuity in th ſor 
years, ſhall have an abatement of 100/, and all intereſt : if he does | 
Not pay the arrears, within three years, he {hall not have the ab A ing 
ment: Ca. Ch. 52. | 35 ſce 
If an agreement is for the ſale of a ſhip, land, c. and poſſeſpon vet 
delivered, and a bond given for the money ; if the vendor afterward; | 
refuſes a conveyance, upon demand, the vendee ſhall have his bond on 
delivered up. 2 Ca. Ch. 5. Vide poſt. (4D 18.) | per 
If an agreement is by articles for the aſſignment of a term, and af. | 
—_— upon a debate concerning the accruing rent, counſel pro- Col 
poſe to procure auother purchaſer within 14 days, and he makes an 34 
3 gg B. = the laſt * the 14; there ſhall not be a decree 
againſt H. for an aſſignment to A., purſuan a : of 
bad notice. R. Ca. Ch. 122. MN 77 0 On pal 
[If an agreement is made for purchafe of timber, and that articles on 
ſhall be drawn with uſual covenants, and the ſeller refuſes to inſert ſha 
ſuch covenants, (as to indemnify the purchaſer againſt a ſtranger, on hu 
whoſe land the trees and hedge-rows would probably fall,) it ſhall not ( 
be ſent to a maſter to ſee proper covenants in the caſe of land, but K 
the agreement ſhall not be decreed. Buxton v. Lifter, T. 1746, 3 4. m 
kyns, 383. or 
| ſell 
| (2 C 16.) Specific Performance in the Diſcretion of the Court. | 
And in all caſes, it ſhall be in the diſcretion of the court, whether ſid] 
performance in ſpecie ſhall be decreed or not. D. Ca. Ch. 42. lay 
And therefore, where an agreement is ſuſpicious, the court will n0! | 
_ it, nor direct that it ſhall be ſurrendred, or cancelled. 2 J. " 
32. | | | <>; 
Nor, decree an agreement for a purchaſe, where the title is doubt- ple 
ful. Cooper v. Denne, 1 Vf. jun. 565. 4 Bro. C. C. 80. S. C5 a 
IA. deviſed the teſidue of his property to his wife, in trult, to divide | 
it among their ſeven children in ſuch manner as they ſhould de · 1 
| v7 ſerve. One of the ſeven children agreed to ſel! her ſhare, and core. * 
1 nanted to make it up a full ſeventh. On bill for a ſpecific perforn- * 
= ance, the agreement was held good, and that it was not neceſſary 10! Wi 
her mother to join in the conveyance. Muſprat v. Gordon, | Anftr. 34) 17 
[Where by the terms of an auction, the ſale is to be completed bf | 
a certain day, if neither party take any ſtep to quicken the other tt 1 
it becomes impoſſible to execute the agreement by the day fixed, the Ny k 
time is waived, and equity will intertere, to prevent the purchaſer's 8 


taking adrantage of it at law. Fones v. Price, 3 Ager. 924. [Bil 
| 


[ 
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Bill for ſpecific performance of an agreement to ,grant a leaſe to 
tte plaintiff would, on evidence of his fraud, miſrepreſentation, and 


ſolvency, bave been diſmiſſed with coſts, if it had not been com- 


promiſed. Willingham v. Joyce, at the Rolls, 3 Veſe jun. 168.) 


[Specific performance of an agreement to build may be decreed, if 


ſulliciently certain; but a general covenant to lay out a certain ſum in 


a building of a certain value, cannot be ſo executed. Mrfely v. Vir- 


gin, 3 Vel. Jun. 184. J : . : 
[Altho' a formal miſtake in a deed may be reCtified by articles, of 


which it purports to be an execution; eſſential additions cannot be 
made to a conveyance, from articles of which it does not purport to 
be an execution, nor can the tranſaction be reſcinded by the court. 


Pid.] 


[Purchaſer,decreed to take a title, under an obſcure will amount- : 
ing to a power to ſell; the legal eſtate not being given, held to de- 
ſcend to the heir till execution of the power, and then to paſs to the 


vendee. Marneſord v. T hmpſon, at the Rolls, 3 Vef. jun. 513-] 
[Where ſtock has been fold at an apparently under-price, the 


court will inquire into the real value previous to decreeing a ſpecific 


performance. Czllet v. Wollaſton, at the Rolls, 3 Bro. C. C. 228.] 


f an agreement is not certain, fair, and jut, in all parts, this 


court will not decree ſpecific performance. Buxton v. Lifter, T. 2747, 


3 Ailyns, 383+] | | 
If articles for purchaſe of an eſtate is obtained ſuſpiciouſly; (as 


of a man whoſe ſpeech is loſt, and underſtanding impaired by the 


palſy,) tho* the court will not ſet them aſide, yet it will not aid in 


carrying them into execution; if the vendee will give them up, he 


ſhall be allowed for laſting improvements, but not if he proceeds at 
hw and fails. Savage v. Taylor, H. 10 G. 2. C. T. T. 234] | 

(The court will not decree a partial performance of articles; if 
auy part is very unreaſonable they diſmiſs the bill: but in caſe of 


miſtake or fraud, they go on other ground, ſtriking out the miſtake, 
or letting aſide the fraud, and ſo relieving againſt the ſettlement it- 


ſelf. Goring v. Naſh, M. 1744, 3 Atkyns, 180.] | 
{If a bill is brought for ſpecific a nan if the act is impoſe 


ſible, the court gives no relief, but leaves the party to his remedy at 


law. Green v. Smith, M. 1738, 1 Athyns, 572.) 
[ln general, this court will not entertain a bill ſor a ſpecific per- 
formance of articles for chattels not-affeing the realty, or for mer- 


cbandiſe; but where the agreement is not final, but to be made com- 


plete by ſubſequent acts, a bill to carry it into execution will be 


07 


allowed. Buxton v. Lifter, T. 1746, 3 Atkyns, 383.] 


It an uncle articles with his nephew A. for ſale of a copyhold, for 


an inadequate confideration, and . agrees with C. for ſale of it for 
an inadequate conſideration, and uncle ſurrenders to A. and his wife, 
and the heirs of their bodies, and remainder to A. in fee, the court 


vill not decree ſpecific performance. Underwood v. Hithcox, Te 


1749, 1 Pef. 279.] | 
: A. undertakes to make out the title of B. to an eſtate, and is 
nne part of the lands, tho' the agreement is * drawn by 


way of wager of a ſum of money, and the land made only a ſecurity | 
* yet the court will not decree a ſpecific reren. Poꝛue 


v. Kngawl, 


er, M. 1741, 2 At 224. 
2 G kyns, ] cBut 
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[But if B. afterwards by will directs the agreement to be ela 
into execution, the court will decree the ſhare to A. from the tine 


B.'s poſſeſſion was quieted by injunction, without arrears of rent. 
Powel v. Rnowler, M. 1741, 2 Atkyns, 224.) 5 | 

[If there is an agreement to pay a compounded ſum at a day certain, 
and it is not paid, the court will not relieve, but the whole debt 
ſhall be paid. Leigh v. Barry, M. 1747, 3 Atkyns, 583.] 

[Specific performance may be decreed againſt one-become a lunatic 
ſince the agreement, if the legal eſtate is in truſtees,” Owen v. Davies, 
H. 1747, 1 Vef. 82.) | 5 

[Performance ſhall be decreed tho' the time is lapſed, eſpecially 
if the non- performance has not ariſen by default of the party ſeeł- 
ing relief. Penn v. Ld. Baltimore, P. 1750, 1Vef. 444.) | 

[Peformance may be decreed, tho! the court cannot enforce it is 
rem, but only in perſonam. bid. ot 

[If A. and B. execute articles for purchaſe of an eſtate, with pro- 
viſo, that if either fide break the agreement he ſhall pay 100/., and 
B. being offered two years' purchaſe by another, accepts it ; the court 
will decree a ſpecific performance. Howard v. Hopkins, T. 1742, 
2 Atkyns, 371.] | | 

[The rule is different as againſt purchaſers, and between relations, 
in which laſt the court conſiders whether it will be attended with 
hardſhips or not, or whether a ſuperior or inferior equity ariſes on 
the part of the perſon applying for a ſpecific performance. Goring v. 
Naſh, M. 1744, 3 Athyns, 180.] 


[The court will decree ſpecific performance of marriage articles, 


even as to collaterals. 416:d.7 | | 

[If on marriage of a daughter entitled to 500 /. on her father's 
death, and to real eſtate from her mother, it is decreed the father 
ſhall give her the 500 J. in preſent, and the real eſtate be ſettled to 
her and her iſſue, then to her ſiſter and iſſue, then to the father and 
his heirs; the fight heir of the father ſhall have a ſpecific perform- 
ance. Stephens v. Trueman, H. 1747, 1 ef. 73.] 


[On a covenant to build, the leflors are entitled to come into this 
court for a ſpecific performance; but not on a covenant to repair. 


City London v. Naſh, P. 1147, 3 Athyns, 5 12. 1 Ve. 12] _ 
[On a covenant to rebuild, rebuilding ſome houſes, and repalt- 
ing others, or pulling down fore and back front and rebuilding, 
not a performance of the covenant, for the whole muſt be rebuilt. 
Bid. | 
[If the leſſor has ſeen the repairs going on for ſome time, without 
making an objection to it, he comes too late afterwards for ſpecific 


performance, and the court will only give relief by an iſſue to tif 


the damages. J16:.] 
If there is a contract for Sourh-Sea ſtock, and the defendant by his 
anſwer offers to pay the difference, the court will not decree a ſpe⸗ 
cific performance. Cont. per Maſter of the Rolli, but acc. per Parker 
upon an Appeal, 1 P. W. 570. 
| [On a contract for a ſtock, with a depoſit ſorfeitable on non- per- 
formance, no more than the depoſit ſhall be recovered. Shenton v. 
Jordan, 1733, Bunb. 132.) ; 
But if he demurs, or pleads the ſtatute of frauds, that it was above 
10/., it will be over-ruled. 2 P. V. 305. : 80 


i 


80 


and 


tena! 
althc 
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0 if there is an agreement for a copyhold with tenant for life, 
ark part of the money is paid, but before the reſidue is paid, the 
enant for life dies, his executor ſhall return the money received, 


I Ver. 472. TT | | | | 
a if ety an agreement for. a purchaſe, and part of the money is 
paid, and then an order by conſent is made, that the reſidue of money 
ſhall be paid on ſuch a day, or that the money paid ſhall be loſt, and 
the articles cancelled : if the money is not paid at the day, the court 
will enlarge the time; for the order was only for ſecurity of the pay- 
ment. 2 P. F. GG.. | | 


(2 C 17.) In what Manner an Agreement ſhall be decreed to be 
| executed. | | 


An agreement ſhall be decreed according to equitable conſtruc- 
ton, in purſuance of the intent of the parties, and not according to 
the words; as, if by marriage articles, the father covenants, upon 
payment of the portion to him, upon the marriage of his ſon, that 
he will ſettle a jointure upon the wife and her iſſue, and the wife 
dies without iſſue; the father, having the portion, ought to make a 
proportionable ſettlement on his ſon. Semb. 1 Ver. 199. | 
[In caſe of a bill for ſpecific performance againſt the vendor, the 
rendee or his heir being in poſſeſſion, (the agreement having been 
made by the tenant for life with the reverſioner,) and an account 
of the purchaſer's perſonal eſtate becoming neceſſary, an early day 
ſhall be appointed for the payment of the purchaſe-money, and 
on failure, the bill guoad hoc, to be diſmiſſed. 1 Brown. Ch. Rep. 
396.] W 
(lt a rector agrees with a pariſhioner for a certain ſum, payable 
, yrarly at Michaelmas, and dies before it; his executor ſhall have 
- 3 of the ſum to the time of his death. Anon. M. 1730, 
ns. 294. 
It a man by articles previous to his marriage, agrees to ſettle lands 
in S. to himſelf and wife for life, and the life of ſurvivor, remainder 
to the heirs of their two bodies begotten, with remainders over, and 
alterwards makes a ſettlement of theſe lands in the ſame words, and 
has iſſue a ſon and two daughters, and on the ſon's marriage ſettles 
Other lands on him in the uſual manner, and after the ſon's death le- 
"es a fine of the lands in S. to the uſe of himſelf in fee, and aſter- 
wards deviſes the lands to his daughters, and all his other lands to 
trultees for his ſon's ſon for life, with uſual remainders; the grand- 
is not bound by the deed, which tho' in the ſame words is of 
Cifferent import to the articles; but he muſt make his election, and 
if he chuſes the lands which ought to have been ſettled, his aunts 
= daughters) ſhall be repriſed out of the lands deviſed to him. 
1 rag v. Streatfield, H. 9 G. 2. C. T. T. 176.] 885 
5 by ſettlement before marriage ſecurities are aſſigned to a truſ- 
to de laid out in purchaſe of freehold to be ſettled to the firſt 


lon in ta; 
J — tail male, remainder to ſecond and other ſons, remainder to 
d 


cd in freehold, leaving ſeveral ſons and daughters; the court 


wil order the money to be laid out in land, and ſettled accordingly, , 
in 


altho' delay of the performance was by the default of the plaintiff. 


* in tail, and the father and mother die before the money is 


U.. 
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in order to give the remainder-men their chance, unleſs they conſeft 
in court, and then it will order the money to be paid to the eldeſt 
ſon. Collet v. Collet, P. 1749, 1 Athyns, 11.) | 

[If a man under articles to purchaſe and ſettle, purchaſes but does 
not ſettle, they ſhall be decreed to be ſettled accordingly to make 
good the articles; if freehold, not if copyhold. Whorweed v. Uni: 
verſity College, T. 1750, 1 Pe. 534. . : 

[If A. in marriage articles recites he is to be entitled to all B. 
his wifc's perſonal eſtate; therefore, for further proviſion, covenants, 
that for any ſum to come to her afterwards, he will make further 
ſettlement in proportion of 100, for 1000/., and if no iſſue, then 
B. to be paid back half ſuch ſums as A. ſhould receive or become 
entitled to in her right; and they bring a bill for her ſhare of her 
grandfather's eſtate, obtain a decree, and A. is offered 400 J. by the 
perſon in whoſe hands it is, but refuſes to accept it, and does not 
act under the decree, and dies without iflue ; B. is entitled to 400. 
per annum, and half of the q4oo/. Prime v. Stebbing, T. 1752, 
2 Vef. 40g.) 5 

If there be an agreement for a leaſe of lands in the county of N, 
where the leſſor uſually repairs, at 30 J. per auu., without ſaying who 
ſhall repair, if it appears that the land is of greater value, it ſhall 
be decreed that the leſſce ſhall take a leaſe, and do the repairs, and 
pay 301. per ann. without deduCtion, except for taxes by parliament, 
R. 2 Ver. 231. | 

f on application to the court of aldermen for licence for A. to 
marry a city orphan, they require him to take up his freedom, and 
the marriage takes eſfect, but he dies without taking up his freedom, 
the court will direct his eſtate to be diſtributed according to the 
cuſtom, altho' there was another complete agreement between 4. 
and his father, and the orphan and her rclations, previous to the 
marriage, in which the freedom is not mentioned. Frederick v. Fre- 
derick, T. 7G. Str. 45 5. | 

If A., tenant for ite, lets a building leaſe to B. for 61 years, by 
virtue of an act of parliament, with liberty to B. to quit after 20 
years, on notice; but the covenants uſual in building-leaſes are not 
inſerted, and B. is expreſsly exempted from rebuilding in caſe of 

fire; B. aſſigns to C. who builds, and pays rent to A. till he dies, 
and then to D. his ſon and firſt remainder-man in tail, who accepts 
it during fix years, and then ejects for want of the uſual covenants; 
this court will order new leaſe with the uſual covenants, and de- 
cree quiet poſſeſſion to C. Stiles v. Comper, H. 1748, 3 Athy 
692. ; 
— ſor merchandiſe are to be conſtrued according to the 
uſage of trade. Baker v. Paine, P. 1750, 1 Ve. 456.) | 

(So, if by marriage articles, it is covenanted that 4. will ſettle an 
eſtate, and by the ſettlement ſhall covenant, that it is free from in- 
cumbrances; if a known incumbrance is upon the eſtate, equi 
will not enforce a diſcharge of it, or a collateral ſecurity to be * 
againſt it, before the parties are thereby ad ually prejudiced w 
by the deed the parties ſcemed to be content with their covenant. 
Eg. R. 6. ES oaks | | tall 

So, if the covenant is, that the party ſhall covenant that B. 

enjoy tree from incumbrance. g. K. 8. oi .ernith 
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Otherwiſe, if the incumbrance was concealed from the parties, 
and afterwards diſcovered ; for that is a fraud. Eg. R. 7. 
[So, where an agreement was made for the purchaſe of marſh 


land for 100/., the annual value being repreſented to be 90 ., and 


no notice was taken of a neceſſary repair of a wall to protect the 
eſtate from the Thames, which would be an expence of 5ol. per ann. 
the concealment of this circumſtance will prevent a decree for a 
ſpecific performance. 1 Brown. Ch. Rep. 440.] one: 

[Houſes purchaſed in London are not a ſatisfaction of a covenant 
in marriage articles; tho' farm-houſes, &c. which go along with the 
eſtate may. Pennel v. Hallet, P. 1751, 2 V. 276. = 

If A. covenants that 100 J. Scuth-Sea annuities, and a note from 
C. ſhall be paid to B. if he ſurvives, and A. aliens part of theſe 
ſums, he ſhall give ſecurity that the ſums ſhall be forth-comung, 


Flight v. Cook, T. 1755, 2 Vf. 619.] b 3 | 
lf an agreement to let plaintiff into a trade is decreed to be per- 
formed, the court will not decree an account of the profits from the 
time he ought to have heen let in, tho' he might have had damages 
for it at law. Anon. T. 1755, 2 Ve. - 

[Articles of agreement may be rectified by the minutes. Baker v. 
Paine, P. 1750, 1 Je. 456. ; 

[On agreement for the purchaſe of an eſtate for 100 J. and for 
an annuity, it was not ſpecified how the annuity ſhould be ſectifed ; 
the court directed it to be by ſecurity on the eſtate, as well as by 
bond and judgment. Remington v. Deverall, 2 Anſtr. 550.] 

[Agreements for ſclling eſtates, eſpecially at auctions, ſhall not 
de impeached for trifling errors in the deſcription :; where the adver- 
tſement deſcribed all the eſtate to be freehold, when a ſmall part 
was held at will; and after an execution of articles, a treaty for an 
exchange of that part took place, pending which, at the time ap- 
pointed for completing the purchaſe, purchaſer took forcible poſſeſ- 
lon, and proceeded in the treaty afterwards, -till he finally refuſed 
to agree to the purchaſe ; on bill by vendor the purchaſe money was 
decreed to be paid with four per cent. intereſt for the time ſtipulated 
for payment, but inquiry directed as to what ought to have been the 
compenſation at that time for the part not freehold, which, with 
- Jing, was to be deducted. Caleraft v. Reebuck, 1 Vej. jun. 

21, | 

[ln a bill for a ſpecific performance of an agreement for the ſale 
of a leaſe, the court cannot apportion the price according to the 


ume elapſed after the making of the ſame, Xing v. Wightman, 
I Auſr, go.) ö ä | | 
On an agreement for a leaſe, © with all uſual and reaſonable co- 
enants,” a covenant not to underleaſe, or aſſizn, is implied where 
e cuſtom of the place is not generally againſt it. okingham. v. 
rift, 3 Anſtr, 700.] x 
N in writing between landlord and tenant, ſgned by 
es os : or a new leaſe, to be granted at ally time after the com- 
bn blank — to be made by tue tenant with all convenient ſped, 
* dlauks were loft for the day of the commen:ement : the ropa 


* N the landlord tendred a leaſe to COMmente (1007 that 
refuſal filed a bill: the anſwer admitted, thie the 
cepted ; but inſiſted, that the new leaſe Was n 
Aa | 13 
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to commence till the expiration of the old; and fo it was decreed 
parol evidence being refuſed. Pym v. Blackburne, at the Rolls, 3 Ve. 
fun. 34. | | | 
[n an agreement to purchaſe, of deviſees in truſt to ſell, perſons 
entitled to the purchaſe money ſubjeC to debts, legacies, and other 
charges, ought not to be parties to the conveyance ; and if they 
were, their covenant ought to extend only to their own acts and 
thoſe of the deviſor, not to a general warranty, without a ſpecial 
contract for that purpoſe. Wakeman v. The Ducheſs of Rutland, 3Peſ. 
jun. 233. 504. Decree allirmed in Dom. Proc. 1798, and on 28th 
July 1798, on farther directions a ſpecific performance was decreed 
with colts.] | 

[Money paid in as earneſt at a ſale of an eſtate, and ordered to 
be laid out in the funds, is part payment of the purchaſe money, and 
the vendor mult abide by the rife or fall of the funds. Poole v. 
Rudd, 3 Bro. C. C. 49.) 8 

[Altho' a partnerſhip agreement may alter the nature of real 
eſtate, yet it muſt be expreſs ſo to do. Thornton v. Dixon, 3 Br. 
C. C. 199.] 8 | | 


(2 D) Alimony. 


(2D 1.) When it ſhall be decreed. 


C will compel the huſband to give alimony to his wife, 
: 1 Ch. R. 44. 164. Dub. Eq. R. i. Adm. cont, Eg. R. 153. 

Vide Eq. Abr. 67. | 5 | 

Such decrees were introduced in the time of the rebellion, and 
confirmed by the /. 12 Car. 2. 12. / 1. for confirmation: of judicial 
' p:oceedings. N. 1 Ch. R. 187. 224. 2 Sho. 282. 

if the wife js ſeparated by the cruelty of the huſband, and after- 
wards 6000 /., part of her portion, is prayed to be veſted in lands, to 
be ſettled purſuant to articles, upon the huſband for life, &c. the 
court will direct, that they thall be ſettled for the ſeparate uſe of 
the wife, until cohabitation. K. 2 Ver. 493- 

[If A. marries B. with a good fortune, and previouſly draws and 
gives her a bond to ſecure 1700 J. if ſhe ſurvives ; B. behaves indecent- 
ly, A. uſes her cruclly, B. leaves him, 4. breaks open her cabinet, 
and takes the bond, . brings bill for ſeparate maintenance, A. after 
anſwer leaves the kingdom; the court will order what remains of | 
the wife's fortune to be placed out in a truſtee's name, the in— 
terell to be paid during the joint lives to the wife for her maln. 
tenance, till A. returns and maintains her, and 1700/. to be ſecured 
for her if ſhe ſurvives. I/athyns v. Watkyns, M. 1740, 2 Aikyns, 90. 

So, an additional portion, which accrues to the wife after ſepata- 
tion. R. 2 Ver. 671. | 1 

So, the intereſt of a bond for part of the portion where the huſb2n: 
is extravagant. R. 2 Ver. 75 2. 5 Fr 1 n 

So, if che huſband has a truſt-eſtate which remains under (hs 
direction of Chancery, the court will decree alimony to the wiſe, alter 
a divorce proper ſevitiam. R. 4 Ann, Lg. R. 1. EIN 

Zo, if there is an agrecm:nt for a ſeparate maintenance, Chancery 
wil dzc:ce the performance. N. Eg. R. 152. 3 

Oa a bill to: ſtabliſh an agreement fer ſeparate maintenance, * 


— 


CHANCERY. — > oy 


the wiſe has ſworn the peace, and the huſband by his anſwer ſays 
he is deſirous of cohabiting, the court will on motion order him to 


pay a groſs ſum for the time they have been ſeparate till the anſwer 


came in; and this abſtracted from the decree that may be made. 
Head v. Head, H. 1745, 3 Attyns, 295. 3 | 

[If the huſband ſays, by letter to the wife's father, “I will allow 
ſo much while we continue ſeparate,” and the huſband under pre- 
tence of inſanity, has endeavoured to ſhut her up in a madhouſe, 
and ſhe has thereupon obtained a /upplicavit, and the huſband till 
ſays he thinks her mad, and, if ſhe returns, ſhall treat her as ſuch, 
but till offers to receive her; the court will order the arrears to 
be paid; if the returns in a month, the maintenance to ceaſe ; if 
ſhe returns, and he does not receive and treat her as a wife, the 


maintenance to continue. Head v. Head, T. 1747, 3 Athyns, 547. 


1 Ve. 17. | | 
So, an agreement for pin money ſhall be decreed to be performed. 
And if the huſband dies, the pin-money being in arrear for a year 


and three quarters, the arrears ſhall be decreed to the wife. R. Eg. 
Abr. 140. Vide Eq. Abr. 66. | | 


(2 D 2.) When not. 


But alimony ſhall not be decreed, except where there is a ſepara- 
tion. Ca. Ch. 251. Mo. 874. | | 

And if alimony is decreed, it may be ſuſpended, if the huſband by 
2 new bill offers cohabitation. Ca. Ch. 251. £9. Ca. 6. (ad part of 
2 Ad. Ca.) Eg. Abr. 67. 5 
; _ offer ſhall not diſcharge the arrears of the alimony. R. 

a, Ch. 25 1. | | 

90, if the huſband by his anſwer offers cohabitation, the wife ſhall 
not be aided in a ſcttlement for alimony, beyond what the law 
will aid her. 1 Ver. 53. | | 

Tet, if by practice the tenants ſurrender to avoid a remedy by 
_ the court will give relief, ſo far as to put her in fatu quo, &c. 
Ver. 53. | | ; 

So, if there is an agreement that the huſband and wife ſhall ſe- 
parate, and the huſband gives ſecurity to repay the portion to the 
lather of his wife, being diſcharged from the maintenance, and 
cevts of his wife, and their children, the huſband ſhall not be re- 
lieved 3gainſt that ſecurity, upon an offer of cohabitation and pay- 
ment of the maintenance till that time. R. 2 Ver.. 386. 

[The court cannot make a decree eſtabliſhing a perpetual ſe- 
paration between huſband and wife, or to compel him to pay her a 
-Parate maintenance, unleſs upon an agreement between them, and 
15 unwillingly. Head v. Head, T. 1747, 3 Athyns, 547. 1 J. 

& | 

Un caſe of elopement and adultery, the court will not grant ſe- 
Pa maintenance; but the proof muſt be full. Watkyns v. Vat- 
55 A. 1740, 2 Athyns, 96. 

, > *<poutions to prove criminal converſation cannot be read, unleſs 


n ch. in t "ther "ſh 
, Urgech in the anſwer; but it is not neceſſary it ſhould be in 
8701. terms. Bit } 
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(2 D 3.) When in the Eccleſiaſtical Court. 


2 The eccleſiaſtical court is the more proper court to decree alimony, 
3. ED | 2 5 | | 

And therefore, where an application was made for it to the Judges 
of aſſiſe, they recommended it to the biſhop. Lite. 58. 

Andif the biſhop orders alimony, which is confirmed by the court 
of the marches in Wales, the confirmation is void. Semb. Litt. 79. 
[Vide Annuily.] | | b 


(2 E) Apportionment. 


F a rent be reſerved upon a leaſe, it may be apportioned in equity, 
when it ſhall not by /aw; as, if common is recovered out of part 
of the land demiſed, tho? the land itſelf is not evicted, yet the rent 
ſhall be apportioned, if after the recovery the rent reſerved is tuo 
great. 'Semb. Ca. Ch. 31. Videplh. (A N 5.) 
What ſhall be an apportionment at law, vide Suſpenſion (L). 


So, if a parſon, incumbent of a reQory, and the grantee of the 


next avoidance, join in a leaſe of tythes, the rent to be paid at Faſer 


and Martiumas, and the parſon dies before Martinmas, the leſſee hav- 
ing collected the greateſt part of the tythes, equity will apportion 
how much rent ſhall be paid to the executor of the parſon, and how 
much to the grantee. Semb. 2'Ver. 204. | | 

If monies are fecured by mortgage to be veſted in land for him 
and his heirs, and the intereſt, payable at Lady- Day and Michoelmas, 
to be paid to the perſon entitled to the land; if the mortgagee dies 
before Michaelmas, tho' the rent due at Michaelmas would have been 
all paid to the heir, the intereſt ſhall be apportioned between him and 
the executor. 2 P. V. 176. | 

[But if money ſettled to be laid out in land, and till then to be 
veſted in Sciil-Sca annuities, the profits to go as the rent of the land 
would, and the perſon who would be tenant for life dies in the middle 
of a quarter; there ſhall be no apportionment of the dividend. I 
fon v. Harman, T. 1755, 2 . 672. ; 

[Becauſe by act of parliament the dividends on theſe annuities are 
made payable on certain days.] 8 | 

If a portion is bequeathed to a daughter to the age of 18, or mar- 
Triage, and a maintenance of 80 J. per aun. in the interim, by half- 
yearly payments at Lady-Day and Michaelmas, and ſhe arrives at the 
age of 18 on the 16th of 4g; her maintenance ſhall be appor- 
tioned and paid up to the 16th of Auguſt. R. 2 P. V. gol. 

But if a man ſettles a rent-charge tor the jointure of his wifey and 
afterwards deviſes part of the land to her, without ſaying, that it 
| thall be in lien of any part of the rent; the rent ſhall not be appor- 
tioned. N. 1 Fer. 347. 5 

If a man deviſes to A. in tail, remainder to B., and if the eſtate 
comes to B., he ſhall pay 100 J. to his daughters; if 4. ſufters a fe- 


covery of a moicty, and then dies without iſſue, whereby the other 


moiety comes to B., he ſhall pay the whole 10co /., and it ſhall ory 
be apportioned; for the daughters claim paramount to A, who lut- 
lerecl the recovery. 2 Fer. 360. 


{if there be tenaut in tail in poſteſſion, and tenant n tail af 
iat. 5 


re- 


1 * 


mainder, and tenant in tail die before the day when the rent becomes 
due, rents paid to receivers, by tenants by demiſe determinable on 
the deceaſe of tenant in tail without iflue, ſhall be apportioned be- 
tween the repreſentative and remainder- man. 2 Brown. Ch. Rep, 


659. , 
. there ſhall be an extinguiſhment, vide pet. (4 N 6. 8, 9.) 


(2 F) Appointment. 
(2 T 1.) What ſuſſicient to charge Land. 


-.Þ 


NY fignification of an intent, to make a charge upon land, is 
A ſufficient ro ſubjeCt the ſame land to other equitable charges; 
2%, if a man deviſes that his wife ſhall have land in B. to the value 
of the portions charged upon her jointure, if ſhe pleaſes; if ſhe re- 


ſofes, Sc. the portions ſhall be charged on the land in B. K. 2 Vent. 


2102, | | 2 
; 1 a wife has a power, in caſe ſhe ſurvives her huſband, and has 
no younger children, to diſpoſe of 40:0/. charged on real eſtate, 
by writing executed before thiee witnefles, and before her ſecond 
marriage appoints, before two witneſſes only, 2000/7. to the uſe of 
her intended huſband 3 the court will ſupply this defect, as it is for 
valuable conſideration, and only the execution of a truſt. Sergr/on v. 
Sealey, M. 1742, 2 Atkyns, 412. Vide 1 Brown. Ch. Rep. 363.] 
[But if the appointment is by will, before two witneſſes only, as 
ic is voluntary and without valuable conſideration, it is void, and the 


money ſinks into the real eſtate. 1bid.} 


Where there is a power to appoint a real or perſonal eſtate, by 
deed or will, and the appointment is made by will not atteſted ſo as 
to paſs real eſtate, yet the appointment ſhall be good as to the per- 
ſonalty. 1 Brown. Ch. Rep. 147.] | 

1f a man ſettles land for the jointure of his wife, and agrees that 
ſhe ſhall have the land, till his heir pays 100. to her executor, ad- 
miniſtrators, or aſſigns; if ſhe by will, in the lifetime of her huſ- 
band, gives the 1007. to A., it ſhall be a good appointment. 1 Ver. 
244% 5. | | i 
li a man upon his marriage ſettles land to the uſe of himſelf for 
lite, and afterwards to his wife for life, remainder to the heirs of his 


body by his wife, remainder to his own right heirs; proviſo, that 


if there is no iſſue of their bodies, B., the ſcoſfee, thalF convey as 


the ſurvivor ſhall appoint ; this operates as a proviſo to revoke, and 


limit new uſes; and B. ſhall convey as the wife ſurviving appoints, 
_ the huſband by his will had deviſed the land to other uſes. R. 

er. 376. Ea MOI 
lf there is a deviſe to truſtees to convey to an infant and his firſt, 
ſecond, and other ſons in tail, and if he dies without iſſue, that . 
ſhall have the eſtate for life, and afterwards A. ſhall have it to him and 
5 heirs, but if A. dies before the eſtate devolves to him, it ſhall be 
eonveyed to his heir, if A. deviſes it by his will it ſhall be a good ap- 
N and. the deviſee ſhall have it. Per King C. temp. 
| UP fame-conert, having power to receive profits of an eſtate to her 
"Pate uſe, bring bill jointly with her hutbaud tor account, auc 
Aa} ſubmi:s 
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ſubmits they ſhall be applied to pay his debts, and it is decreed a 
cordingly, it is a good appointment, Allen v. Papworth, NM. | 4 
1 Veſey, 163.) | $2 
| [Where the words “ from time to time” were inſerted in a power 
to appoint rents and profits of the real, but omitted in the power to 
appoint the produce of the perſonal, there may be a ſweeping ap- 


pointment of the whole, the power extending to the whole after the 


appointer's death. Semb. 1 Veſ. jun. 194.) 

[Under a power of appointing a real eſtate “ to the uſe of ſuch 
child and children,” &c. (and where, in default of appointment, the 
eſtate was ſettled to the uſe of all and every the child and children ”) 
an excluſive appointment to one is good. 1 Term Rep. 432. Swi} 
v. Gregſon. See 2 Vern. 513. 1 P. Wms. 149. 1 Ath. 389. 1 Mad. 
189. 2 Fern. 640.] | 

[An appointment ought to prevail, ſo far as the power of appoint- 
ment extends, and to be void as to ſo much as exceeds the power of 
appointment. Cowper, 651. Adams v. Adams.) | 


(2 F 2.) What Appointment to the Perſon is ſufficient. 


So, if a man bequeaths the goods of ſuch a houſe to 4. for life, 
and afterwards to the heir of B., and by the ſame will, in another 
E mentions the perſon who was the heir; the executor of ſuch 

eir, if he dies before A., ſhall take, and not he who was heir at 
his death. R. 1 Ver. 35. | | 

If a term is aſſigned to A. for life, and afterwards to his iſſue, the 
term ſhall not all be in A., for by the appointment to the iſſue, all the 
iſſues take by purchaſe. 2 Yer. 24. 

So, if a term, upon marriage, is aſſigned in truſt for the huſband 
for 99 years, if he live ſo long, and afterwards to the heirs of the 
body of the huſband by his wife; the huſband doth not take the whole 
term, but it ſhall be an appointment to the iſſues of the huſband and 
wi AF 33. - | 

So, if upon a marriage, a term is aſſigned to the huſband for life, 
then to the wife for life, and afterwards to the heirs of the body of the 


wife by her huſband, the words heirs of the body of the wife are an ap- 


pointment to the iſſues of the marriage, who ſhall take, and the 
eſtate does not veſt in the wiſe. Cont. per Lord Chancellor Feſferitt, 
but the decree was reverſed by the Lords Commiſſioners, and the reverſal 
affirmed in parliament. 2 Ver. 43. 196. R. 2 Ver. 362.—Othervile 
it it had been to the heirs of the body of the huſband and wife. R. 
cont. per Maſter of the Rolls, but upon appeal R. acc. 2 Ver. 668. 

But a limitation of the truſt of a term for years to the heir of the 
termor, after a limitation to one not in , does not amount to an ap- 
pointment of the truſt to the heir, but it reverts to him who made the 
truſt. Ca. Cb. 8. 

If a woman, before her marriage with A., covenants to ſtand 
ſeiſed, to the uſe of herſelf in tail, and afterwards to ſuch uſes as lhe 
ſhall appoint, and for default of ſuch appointment, to B, her coulin 3 
and by her will ſhe appoints the eſtate to A. and his heirs ; this being 
a void uſe in law, ſhell not be decreed, as an appointment in equi]. 
R. 2 Ver. 8. but a qu. is there made. 5 0 

[IF A. ſuffers a recovery, and declares it ſhall enure to the uſe o 


hinſelf, h s licirs aud afligns, aud to ſuch uſes, Oc. as he by will ſhall 
| appoiut, 
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appoint, and by will he appoints to the uſe of B. and C., this is good, 
and not a uſe upon a uſe; for and ſhall be conſtrued cr, Dobbins v. 


man, M. 1746, 3 Atkyns, 408. | _ . 
Deviſe of perſonal eſtate ſor life, then among all the children of 


deviſee, in ſuch ſhares and manner, for ſuch intereſts, with ſuch ſur- 


vivorſhip, aud to veſt at ſuch time as deviſee for life ſhould by deed 
or will appoint 3 in default of appointment of the whole, or part, 
equally ; if but one, to that one payable at 21; nevertheleſs, the 
ſhares of any attaining 21 in the lifetime of deviſce for life, to be 
velted; but payment to be poſtponed till her death; that clauſe, 
reſting an intereſt at 21, held to relate only to the caſe of default of 
appointment; and one of two children being dead without ifſue after 
21, and without receiving any ſhare, that circumſtance will not pre- 
vent an appointment of the whole fund to the ſurvivor. Boyle v. Bi- 
hep of Peterterorgh, 1 Ve. jun. 299. 3 Bre. Ch. Ca. 243. S. C.] 

[An illutory ſhare may be accounted for by circumſtances. Bid.) 

Fruſtee to appoint cannot appropriate part of the ſum appointed 
to himſelf; but may recal it into the original fund. Bid. 

{Fund given to A. for life, with power of appointment during life, 


and after death, for want of appointment, over; it is not a veſted. 


interelt till after the death of the tenant for life, the power ſubſiſting 
upon it. Jbid, 309.] : 
(22 © 3.) When it ſhall be defeated. 


[If a father, having power to appoint 3000 J. among his younger 
children, appoints 2900 J. to one, ſubject to certain deviſes in his will, 


it. 1s a void appointment, for he cannot annex a condition, Pawlet - 


r. Polet, T. 21 & 22 G. 2. 1 Will. 224. 

Ir there is an appointment, it may be defeated by matter ex psf 
r as, if truſtees have a power to diſtribute 4000 J. among ft younger 
dren, in ſuch proportion as A. thall appoint ; A. appoints 2000 /. 
to the ſecond ſon, and afterwards the eſtate comes to him by the li- 
nations of the ſettlement ; tho' the appointment was good, when 
made, yet it is defeated by the deſcent of the eſtate ; for the ſecond 
n had a defeaſible capacity, and took ſub modo, wiz. as à younger 
call, but by the deſcent of the eſtate, he became eldeſt ſon within 
te intent of the ſettlement. Per Lord Keeper Cowper, H. 4 Ann. in 
der Tomas Dolman's Caſe, 2 Ver. 528. [Vide 1 Brown. Ch. Rep. 
Th 

do, ik no appointment is made, the court will make an appoint- 
Ment, ; 

And if diſtribution is to be made to the children of B., after the 
death of A., in ſuch manner as A. appoints, who dies without 
ming any appointment, and ſome of the children of B. are dead, 
ching iſſue; the court will direct a diſtribution per ſtirpes, and not 
fer capita. 2 Ver. 50. et 

Lit 4 man leaves 600 J. to his wife, to be by her diſpoſed of among 
” 2 daughters, in ſuch proportion, and payable in ſuch manner 
links fit and the gives 200 J. thereof to her daughter A, wav 
ve * it is void even if A. had left children. Maddiſon v. Audre u, 
d TI 7475 1 Vejuy, $4.1 : 
ey default ol appointment of the whole, or any part, ſuch un- 
! | "ned part goes equally ameng thoſe alive at the mother's death. 
lu) Aa 4 [| Phe 
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{The diſcretionary power of a parent to appoint does not deyg; 
on the court for want of appointment. Maddiſon v. Andrew 1 
1747, 1 J,. 57. J) 5 EY 

[Where a power is given to a man to make an appointment by wil 
and in default of ſuch appointment, that all the children ſhall take 

equally ſhare and ſhare alike, and he make an eluſory appointment, i 
1s as no appointment, and the children ſhall take equally. 1 Brown 
Ch. Rep. 450.] - _ ä | : 
(as, where by marriage ſettlement, after other eſtates, remainder 
was given to the uſe of all and every the child and children of the 
body of the huſband, on the body of the wife to be begotten, in ſuch 
parts, ſhares, and proportions, and for ſuch eitate and eſtates, not ex. 
ceeding eſtates in tail, as the huſband by deed or will ſhould appoint, 
and he, reciting this power, by will duly atteſted, limited one acre of 
'the premiſes to his eldeſt ſon and a daughter for their lives, and the 
life of the ſurvivor, with remainder to ſuch perſon or perſons 25 
ſhould be entitled to the ręſdue of the ſaid premiſes, and then limited 
the reſidue to his ſecond ſon for life, remainder to truſtees, Ec. te- 
mainder to his firſt and other ſons in tail, with remainders over. This 
was held to be eluſory.—1ſt, Becauſe he had given but one acre to x 
ſon and daughter between them; and 2dly, Becauſe he had extended 
the appointment to grandchildren ; and that therefore the eſtate muſt 
go among all the children agreeably to the direction in default of ex- 
ecution of the power. Vid. 

[By articles, the wife's fortune, and an equal ſum advanced by the 
hutband, were agreed to be ſettled on the huſband for their joint lives, 
and if he ſhould die firſt, leaving iffue by her, on her for life; after 
her deceaſe, as to the capital, in ſuch manner as he ſhould appoint, 
in default of appointment to be divided equally among the iſſue at 
21, with maintenance and ſurvivorſhip : after marriage, in purtuance 
of the articles, an eſtate purchaſed with the fund was ſettled on the 
huſband for the joint lives of him and his wife, remainder to truſtees 
to preſerve, c. remainder in caſe of his death, firſt without iſſue to 
certain uſes; remainder in caſe of his death firſt, leaving any child or 
children, to the wife for life; remainder to all the child or children, in 
ſuch ſhares as the huſband ſhould appoint ; for want of appointment, 
equally in tail, with croſs-remainders, remainder to the heirs of the 
huſband. Children only are the objects; and an appointment to 3 
child for life, remainder to his children as he ſhall appoint, is an ex- 
ceſs of power, and the doctrine of cy pres, by giving the child an 
eſtate-tail, is not applicable; but the appointment is void for the ex- 
ceſs only, and what is ill appointed goes as in default of appoint- 
ment. Briſtow v. Warde, 2 Veſ. jun. 336. : 

[A power of appointment by will, is not executed by a mere deviſe 
of the reſidue. Buckland v. Barton, C. P. E. 33 Geo. 3. 2 H. I. 
136.1 

it A., under a will, has the intereſt of money for life, with a fe. 
neral power of appointment, the appointee does not take under thc 
appointor, but under the original will. Ar. 365. Pide tf 
(2 M 12.) 
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(2 G) Aﬀets. [PoP. (3 P).] 
(2 G 1.) What ſhall be. 


HAT things ſhall be ſaid to be aſſets at law, vide in Aſſets, 
W An advowſon in fee in groſs is real afſets by deſcent. Robin- 
ſin v. Tonge, M. 4 G. 2. Str. 879- 3 P.W. 398. Qu. If it is ex- 
tendible ? Weftfaling v. Weſtfaling, H. 1746, 3 Atkyns, 460.] 

[A fire engine ſet up for the benefit of a colliery by tenant for life 
is perſonal eſtate, and ſhall go to the executor : ſo, a cyder-mill let 
in very deep into the ground. Lawton v. Lawton, M. 1743, 3 At- 

ns, 13. ä . : 

9 An Ace, (as houſekeeper of the palace and houſe of lotds,) 
granted for years, is liable to debts, and a fee, being an allowance b 


lord chamberlain's warrant, for particular purpoſes, is part of the of- | 
fice, tho' a voluntary grant of the crown, and tho' it may be varied. 


Schellenger v. Blackerby, M. 1749, 1 Veſey, 347-] 


[If A., tenant for life, remainder to his ſons in tail, remainder to | 


his nephew B. in tail, remainder over, lets in B. immediately, on 
his agreeing to permit A. s appointee to receive the rents for as long 
time after A.'s death as he, B., ſhall enjoy them during A.'s life; this 
is part of A. 's general aſſets, tho' he has appointed to a daughter un- 
provided for, and B. ſhall ſuffer a recovery. Ld. Townſhend v. Wind- 
tam, T. 1750, 2 Veſey, 1.] 


If a man dies ſeiſed of an eſtate in land, to him and his heirs, lying 


in the foreign plantations, it ſhall be aſſets. R. 2* Vent. 358. 2 Ca. 

Ch. 145. | | | 1 

if 8 executor puts out money of the teſtator at intereſt, the inte- 
reſt received ſhall be aſſets. Cont. for the executor was at the hazard 
of loſing the principal. 2+Ca. CH. 35. R. Acc. 2 Ca. Ch. 152. 

If a man purchaſes land in another's name, in truſt for him and 
his heirs, it ſhall be aſſets in equity in the heir. R. cont. per thres 
Judges, tho? the truſt was decreed to the heir. Ca. Ch, 14.—R. cont. 
upon Demurrer, Ca. Ch. 128. Dub. 1 Ver. 173. TEL 

But now, by the ff. 29 Car. 2. 3. a truſt in fee-ſimple is made aſ- 
lets, yet ſo that the heir, by falſe plea, confeſſion, or nihil dicit, &c. 
ſhall not be liable to the debt out of his own eſtate. 

R. That it is aſſets in equity. 2 Ch. R. 145. 

If land is conveyed in fee in truſt for A. and his heirs, and a term 
for years is conveyed to A. in truſt to attend the inheritance, this 
term ſhall be aſſets for the debts of 4. 2 Ca. Ch. 49. 152. Acc. 


241, | | 
So, if the inheritance is conveyed to A. himſelf, and the term is 
aſligned to a ſtranger upon truſt to attend the inheritance, the term 
ſhall be aſſets for the debts of A. R. 2 Ch. 152. Cont. 2 Ca. Ch. 
49. Acc. 1 Ver. 1, 104. Semb. Ch. R. 64. Vide poſt. (a W 22.) 
| If a man, by covenant, &c. binds his heir, and afterwards conveys 
land to his heir in fee ; it ſhall be aſſets in equity. R. 1 Ch. R. 18. 
If a man deviſes lands to his executor, for the payment of debts, 

they are aſſets, 1 Ver. 64. Vide poſt. (3 A3, Oc.) [They are equit- 
able aſſets. | Braun. 140. n. (+): | 

So allo, where teſtator directed that all his eſtates ſhould be ſold, 


and 


If no truſt of the term is declared. 1 Ver. 188, 9. 340, 1. Eg. Abr. 
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and after payment of certain ſums, the remainder to be veſted in his 
executors for the payment of debts. 1 Brown, 135.] | 

[So, on a deviſe to fell for payment of debts, the reſidue to be 
part of the perſonal eſtate : this ſhall be equitable aſſets. 2 Browy, 

4+] | | 
£ Ulf an executor is alſo made truſtee in a deviſe for payment of 
debts, the aſſets ſhall be equitable, and the creditors paid part Paſſi 
Lewin v. Okely, T. 1740, 2 Atkyns, 50. ] 

If tenant in tail levies a fine, and makes a mortgage for 1000/., and 
afterwards deviſes his lands in the ſame county for payment of debts; 
a term in truſt to attend the inheritance, ſhall be aſſets, if the fine 
does not declare the uſes after the mortgage paid, to be to the former 
uſes. 1 Ver. 100. | 

If a copyhold is ſurrendred to the uſe of a man's will, and he de. 
viſes it to his executrix for liſe, paying his debts, and that ſhe ſhall 
pay 50l. to his heir; the whole ſhall be aſſets for payment of debts, 
and the executrix may ſell to ſuch intent. R. 1 Ch, R. 203. 

[If a copyholder in tail accepts a grant from the lord, of the free- 
hold and fee-ſimple, the entail is extinct, and the eſtate is aſſcts by 
deſcent. Dun v. Green, T. 1724, 3 P. V. g.] 

If a term for railing a portion for A. is merged by the deſcent of 
the inheritance, it ſhall be revived for the benefit of creditors. R. 
2 Ver. 91. 208. | EE a OR. 

If there is a mortgage in fee, and the equity of redemption de- 
ſcends to the heir, it ſhall be aſſets in equity. Dub. Ca. Ch, 149. 
Fo. 410,417. . 2 Fere 55. Gl, 2. Eh Re 

[If one poſſeſſed of a term tor years, mortgages it, and dies leay- 
ing bond and ſimple contract debts; the equity of redemption 1 
equitable aſſets, and liable to all the debts equally. Caſe of Sir 
Charles Cox's Creditors, M. 1734, 3 P. V. 341.) > 

[But where a bond is given to B. in truſt for A., or if a term of 
years be taken in the name of B., in truſt for A., it ſhall be paid in a 
courſe of adminiſtration. id.] 

[If a ſimple contract creditor obtains a decree that he and the reſt 
of the creditors ſhould come in before the maſter, and be paid all 
their debts ; a bond creditor coming on the foot of the decree ſhall 
be paid only pro rata with the ſimple contract creditors. Jbid.] 
(And /emb. per Feky/l, M. R. if bond creditor having notice of 
ſuch decree, and advertiſement in Gazette, ſhall lie by, and afterwarcs 
bring action againſt executor, tho' executor could not defend himſelt 
at law, yet equity would aſſiſt him, and compel the bond creditor to 
accept in proportion with ſimple contract creditors. 4bid. .d 

ure] | 5 

[Lf A., by articles on his ſon Bs marriage, covenants in three years 
to pay 12,000/, to be ſettled to B. for life, to his wife for lite, to 1905 
in tail male, to daughters in tail general; provided, if no child but one 
daughter, and B.'s heirs ſhould in three months after his death pa) 
4000 J. to truſtees, then the uſes limited to the daughter and her 
heirs in the 12,000. to ceaſe, and to be to B. his heirs and aſligns: 
B. dies, leaving only one daughter, and deviſes the" 12,000/. ſubjec 

to the truſts to A., and makes him executor, and he does not 7a) 

the 4000 J. in three months; yet the reverſionaty intereſt of WM 

the 12,000/., and the light of redeeming it by the payment of 9 1 
& | 7 ; 


* 


his 
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wall be real aſſets, and liable to the payment of a judgment creditor, 
Frederick v. Aynſcombe, M. 1739, 1 Athyns, 392. | 

If a man articles for the purchaſe of land, the money ſhall be de- 
creed for the purchaſe for the benefit of the heir. R. 1 Sal. 154. 

But if there is a deficiency of perſonal aſſets for payment of debts 
upon ſimple contract, &c. the money ſhall be aſſets in the hands of 
the executor for that purpoſe. Semb. 1 Sal. x54. L 

An eſtate, made ſubject by will to a term for payment of debts, 
mult firſt be applied before creditors can come on the eſtate deſcend 
to the heir at law. Powrs v. Corbet, T. 1747, 3 Allyns, 556.] 

(Aſſets deſcendable on the heir at law muſt be applied before lands 
ſpecifically deviſed. Did. Chaplin v. Chaplin, T. 1735, 3 P. V. 
265. | | 855 | 
f 5 man cannot poſſibly raiſe a fee-· ſimple to his own right heirs by 
the name of heirs as a purchaſe, fo as to prevent the reverſion being 
aſets. Godolphin v. Abington, M. 1740, 2 Atkyns, 57.] 

If adminiſtrator de bonis non finding the outgoings of a. college 
leaſe to exceed the profits, neglects to renew, and ſuffers the heir at 
hw of teſtator (whoſe lands lie intermixed with the leaſehold) to 
renew, ſuch heir will be liable to pay the debts if the reſt of the per- 
ſonal eſtate falls ſhort. Semb. ſor the leſſee in a new leaſe, taking in 
the right of the old, mult take it ſubject to all the equity to which 
the original leſſee was liable, Edwards v. Lewis, T. 1747, 3 Athyns, 

3 5 
i A. gives ſeveral legacies, and makes B. executor and reſiduary 
legatee, and he receives all the aſſets, and with the money buys land, 
and alſo the equity of redemption of an eſtate on which teſtator had 
a mortgage and dies, the lands and the equity of redemption ſo pur- 
chaſed ſhall be aſſets, and liable to the legatees of 4. Ryall v. Ryall, 
H. 1739, 1 Athyns, 59.) | L 

So, if a mortgage be to A. and his heirs for the life of B. upon 
condition that if B. pays 100 J. it ſhall be void; this eſtate pur auter 
vie would have been aſſets for the executor of 4. before the flat. 
29 Car. 2. 3. 1 Ch. R. 39. | 

[An eſtate pur auter vie, tho? it is deviſed, is liable to ſpecialty - 
Cebts; for the deviſe is void by the ſtatute of fraudulent deviſes. 
Weſjaling v. Weſtfaling, H. 1746, 3 Atkyns, 460. | 

an heir ſold the eſtate deſcended before any action commenced, 
tiz money would have been aſſets in equity before the fat. 29 Car. 2. 
Dab. 1 Ver. 282. | 

99, if the heir for money releaſe his equity of redemption, the 
moncy is aſſets. 2 Ver. 62. 5 5 
If by marriage articles money is to be veſted in a purchaſe for the 
buſpand and wife, and their children, afterwards to the heirs of the 
huſband after the death of the huſband and wife without iſſue, the 
moucy is afſets, and goes to the executor or reſiduary legatze. R. 


* 


2 Fer, 29 


; If 1 hutband aſſigns an eſtate to which his wife was entitled as ex- 
"unix, to truſtees to the uſe which he ſhall appoint, and afterwards 
2 will deviſes it to his wife and children; it ſhall be aſſets in the 
e place for the payment of his debts, and the wile and children 
only as legatees. R. 2 Ver. 287. 3 
' B. upon a purchaſe from A. gives a bond to piy 5994. _ - 
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ſhall appomt, who by his will appoints the 500/. to be paid to his re. 
lations; the 500 . ſhall be aſſets for the creditors of A., for he had 
the,diſpoſition of it. R. 2 Ver. 319. 465. Rs 

[LF by articles before marriage of A. and B. it is agreed that 3 
ſhall remain charged on land till laid out in purchaſe of lands to be 
fettled to A. for life, to B. for life, and if no children, as B. {1,1 
direct, and B. directs it to A. to be employed in charitable or other 
purpoſes, as he thinks fit, and A. diſpoſes of it by will to three poor 
clergymen's children, in purſuance of his wife's direction; yet it i 
aſſets, and liable to A.'s debts. Hinton v. Teye, M. 1739, 1 Athync, 
465-] | | 

90, if A. by marriage ſettlement referves 3ooo/. to be at his own 
diſpoſal, and by will gives it to his daughter, K. 2 Ver. 465, 

Uf a man, having a power to charge his wife's eſtate with 2000, 
by will, gives 500/. a- piece to his two fiſters, yet the whole 2000 
fhall be liable to his debts. Bainton v. Ward, P. 1741, 2 Allyn, 
172.3 | 

Ulf a man has a power to diſpoſe of a reverſion in fee, and male 
no diſpoſition of it, yet it ſhall be aſſets to ſatisfy fpecialty creditors, 
Bid.) | 
IIf A. on marriage ſettles his eſtate on himfelf for life, his wife 
for life, remainder to preſerve, c. remainder to his firſt and other 
fons in tail male, remainder to himſelf in fee, and there is iſſue a ſn, 
and A. dies indebted by bond, and then the ſon dies without iſſue, 
having deviſed the eſtate to B. in fee; this reverſion in fee now come 
into poſſeſſion is aſſets to pay the bond debts of 4. Kinaſlen v. Clart, 
T. 1741, 2 Athyns, 204.] | | : 

f a man after marriage, yet in conſideration of a portion paid at 
the time, ſettles lands to himſelf for life, his wife for life, and his 
fon in tail, and afterwards makes a purchaſe jointly with his eldeſt ſon, 
and then another jointly with his youngeſt fon, paying the whole 
purchaſe-money, and long after gives a judgment, and dies, leaving 
other lands mortgaged, the mortgaged premiſes ſhall be fold, and 
the money applied, firſt to pay the mortgage, and then the judg- 
ment, and if not ſufficient, a moiety of the two joint purchaſes {hal 
be ſold and applied to pay the judgment, and the furplus, if any, pail 
to the two ſons reſpectively. Sleman v. Aſhdown, M. 1742, 2 4. 
Eynt, 477. T. 1743, 2 Athyns, 608.] 5 

4 [If * * to 3 a ſum on land by deed or will, afid 
executes it by a voluntary deed, it is perſonal aſſets, and his ſons in 
law chiming under ſettlement before marriage are not entitled to thc 
benefit of it. Pack v. Bathurſt, T. 1745, 3 Atkyns, 269.]J _ 

If a perſon has a general power to appoint to uſes, it is his - 
ſolute eſtate, and ſhall be ſubject to his debts, Troughton v. Troy 
ton, H. 1747, 3 Atkyns, 656.] 3 a ä 

If a term for _ is bequeathed, and the executor affents to the 
bequeſt, yet this term ſhall be aſſets in the hands of the legatee i 
ſatisfy the debts of the teſtator. R. Ca. Ch. 257. ode 

Otherwiſe, if the legatee ſells it for a valuable conſideration, itn? 
not be aſſets in the hands of the purchaſer z for he has a good title 
law, and ſhall not be prejudiced by a ſecret truſt for creditors. 


Ch. 257. i 
[11 A. mortgages his «ſtate to P. who gives no money for l, mw 
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vac, and A. dies, and makes B. his executor, the bond, tho' ex- 
tnguiſhed at law, ſhall be aſſets in equity. Fox v. Fox, M. 1737, 
Þ 62. F 

iy 2,95 for an eſtate under a decree is confirmed the beſt 
purchaler, he is kept out of poſſeſſion ſome time by a mortgagee, and 
i that time ſeveral lives fall in, whereby the value of the eſtate is 

ally increaſed, the court will order a further ſum to be paid by 
the purchaſer. Davy V. Barber, M. 1742, 2 Ath;ns, 489.] 5 5 | 

[Altho' teſtator had declared to his executors, that he never meant 
to call for payment of a promiſſory note, It was held part of the aſ- 
ſets, which were inſuſficient for the legacies. Byrn v. Gedfrey, 4 Ve. 


jun. 6. p 
| (2 G2.) What not. 


Pat if an executor takes a new bond to himſelf for a debt of the 
thator, he ſhall not be compelled to pay the money, but only to 
ſign the new ſecurity to the heir. R. Gi 

If an executor gives his recognizance to pay creditors, and houſes 
of Linden are burnt down by fire, by which the greateſt part of the 
fets is loft; there ſhall be no remedy upon the recognizance above 
the value of the afſets which remain. 2 Fer. 57. Vide Eg. Abr. 85. 

It a factor ſells the goods of his principal, and afterwards lays out 
the money in other goods, theſe ſhall not be aſſets for the payment 
of the debts of the factor. 5 | 

So, if a factor ſells goods for A. and dies before payment, nothing 
but the factorage ſhall be aſſets; for the money belongs to A. for 
whom the factor was only a truſtee. X. 2 Ver. 638. 1 

So, if a term is granted to B. who re- demiſes it to A. at a pepper- 
com rent during his life, and afterwards at 1500/7. per ann, during 
the life of his wife for her jointure, and afterwards at a pepper- corn 
during the reſidue of the term; the term ſhall not be aſſets, being 
created for a ſpecial purpoſe, but for ſpecialties, which charge the 
mheritance. R. 2 Ver. 58. 215. | 1 

I 4. having a church-leaſe, on renewal inſerts his brother B. “s 
name with his own, A. paying the fine and rents, and receiving the 
profits, if it is proved by one witneſs that he intended B. ſhould have 
kr pms it ſhall not be aſſets. . Maddiſon v. Andrew, M. 1747, 
I 99, 57.3 | ” 

but if A. makes a voluntary ſettlement, reſerving a power to 
charge it with 1000 J., and by his will leaves a legacy of 300 J. to be 
pad by his executor, chargeable on all his real and perſonal eſtate, 
ad the perſoual is inſufficient, this ſhall be aſſets, tho' A. doth not 
ler to the power, Lid.) 43 WE 

If a term is agreed upon a marriage to be renewed, and aſſigned | 
wb lame truſts, and 4. renews, but does not aſſign the term, it 

- " 28 for the debts of A.,, but is aſſignable to the tiuſts. 

. 2 Fer. 2 9. | | 
FR \ reverſion deſcends to an heir as aſſets aſter judgment againſt 
; he ſhall not be compelled in equity to {ell the reverſion, till 

2 into poſſcſſion. R. 2 Ver. 134. | 
1 lands, and part of the purchaſe-money is leſt in the 
> Gro the purchaſer, which A. afterwards appoints to be paid to 

c dies; this money is not aflets in the hands of the executor of 

305. Rep. 3. 1 0 [Ut 
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UIf J. binds himſelf and heirs in a bond, and mortgages land for 
more than the value, and the heir has 200/. for joining in ſale of the 
premiſes, the 200 J. is not aſſets. Dun v. Green, T. 1724, 3 P. V. 
For it was only given to buy off his obſtinacy, not as a price of hig 
equity, which was worth nothing.] 

If tenant for life, remainder to his eldeſt fon in tail, remainder to 
himſelf in fee, deviſes the lands for payment of his debts, and dies 

and afterwards the eldeſt fon levies a fine by which the fee and rail 
are conſolidated ; the rents due in the lifetime of the ſon are not aſſetz, 
after his death, for the debts of the tenant for life. R. Eg. Abr. 140. 

IIf A. tenant in tail in remainder in his father's lifetime limits the 
lands on his marriage, and covenants after his father's death to ſufer 
recovery to the ſame uſes, with power to revoke and create ney, 
which he afterwards does, and ſuffers recovery, declaring the uſes to 

' truſtees for himſelf for life to truſtees to preſerve, Cc. to raiſe por- 
tions, and to his firſt and other ſons in tail-male, Cc. theſe lands 
were never aſſets of A., nor are liable to debts by ſpecialty, tho' they 
would to ſuch debts as are ſpecific liens, Brown v. Durſtan, H. 1747, 
3 Atkyns, 631.] 2, | 
Ilt tenant for life aſſigns rents and dividends for 21 years, in truſt 
to pay a debt to 4. by inſtalments, and if he dies before all the debt 
is paid, then the truſtee to apply the reſidue of the rents and diyi. 
dends due at making the aſſignment, and accruing due afterward, 
toward ſatisfaction for the reſidue of the debt: theſe arrears are 
not aſſets, but A. has a ſpecific lien on them, Lord Townſhend v. 
Windham, T. 1750, 2 Veſey, 1.] | 

[If part owners of a ſhip, A. being one, enter into agreement im- 
powering A. to contract for building, Cc. a ſhip for them, with co- 
venant to bear proportional ſhares of expences, and A, dies inteſtate, 
his ſhare ſhall not go into his general aſſets, but the other part owners 
has a ſpecific lien thereon, for what they have paid or ſhall pay for 
building and equipping the ſhip. Doddington v. Hallet, T. 17;3, 


1 Veſey, 497-] 
rſut where A. tenant for life, remainder to B. in tail, by fraud pro- 


cures B.'s authority to levy a fine, ſells the land, and dies, having 


inveſted the purchaſe money in the funds, where it remains clearly 
identified : 4, held to have been a truſtee for B, to the amount, and 
that therefore he has a general charge on A.'s eſtate, but not a ſpe- 
citic lien on the money. Newcomb v. Burdon, 2 Anſtr. 343-] 
[Bond by infant for a juſt debt: his mother and infant ſiſter being 
entitled on the death of A. without iſſue to 4000/. ſtock for the mo- 
ther for life, after her death to her children according to app%"t- 
ment, if no children, to the mother, after death of the ſon cove: 
nanted to pay that debt when either ſhould become entitled to chat 
ſtock: on marriage of the daughter the mother made an appt” 
ment of the ſtock in her ſayour, but next day the huſband having 
notice of and approving the covenants to pay the ſon's debt, and Jn 
citing his and his wife's intention to ſecure it “ as after mentionce, f 
releaſed all their right to that ſtock to the mother, and 8 
that when the wiſe ſhould be 21, all their intereſt ſhould be velle 
in the mother; and a truſt was declared, that if the obligee ur 
have a right to recover that debt, it ſhould be paid out of that ſtock. 


. . | 7 
Aiterwards a bill being ſiled to ſet aſide the ſettlement, as all - 
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ment by the mother for her own benefit without conſideration, the 
parties WETE by agreement mutually releaſed from the covenants in it; 
uc the huſband covenanted, that if the obligee ſhould have a right in 
iſe of the mother to recover the debt, it ſhould be paid out of that ſtock. 
The mother died inteſtate before A. determined that a fair aſſignee 
of the debt had no ſpecific lien on the fund; which could be liable 
only by being brought back into the mother's aſſets, as taken out in 
fraud of her creditors z for which it muſt be ſaid, either that there 
was no pretence for the compromiſe, or that there was fraud in pro- 
viding for the debt only if ſuable in the mother's life, and not other- 
wiſe ; but the marriage brokage in the ſettlement was a ſufficient 
ground for the compromiſe, and the bill did not go on the other 
ground, therefore the common decree for an account of aſſets, debts, 
and funcral expences, without reference to that fund, was made 
+2ain{; the huſband and wife as adminiſtrators. Tohnſon v. Boyheld, 


of. jun. 314.4 . : 
[The debt of the ſon was a ſufficient conſideration for the cove- 


i . 


nants; and if the mother had ſurvived A., there would have been a 


ſpecific lien. Bid. 325-] „ 
If A. lends B. 500 J. on his note, he aſſuring him that his aunt 
had leſt him 4000 J. which Chancery had decreed him; but it appears 


that this 4000 J. was directed to be laid out in land, and was fo de- 
creed, the repreſentative of B. was not obliged to pay it. Trelawny 


v. Brath, P. 1742, 2 Atkyns, 307. 
[Lands in Ireland are not liable, except bankers' lands for their 
notes. Cox v. Bateman, T. 1750, 2 J. 19.] - 
Money left in a box in the houſe of teſtatrix, belonging to a club 
held there, not part of her eſtate, but is ſubject to the claim of the 
club, tho' barred by the ſtat. of limitations. An#r. 366.] | 
[Leaſe for years, aſſets, notwithſtanding a covenant that leſſee ſhall 
not alien. Seers v. ind, 1 Veſ. jun. 295. 


* 


(2 G 3.) Bill for Diſcovery of Aſſets. 


80, if there be a bill againſt an executor or adminiſtrator for dif. 
covery of aflets, it ought to charge, that aſſets or goods of the teſ- 
tator came to his hands. X. upon Demurrer, Ca. Ch. 226, Vide 
Pe (3B 1.) =D 

It an executor aſſigns part of the perſonal eſtate to another, a cre- 
ditor may purſue it againſt the aſſignee. 2 Ver. 76. ü | 

99, to one executor admits afſets, there ſhall be an account againſt 
another who does not admit them. 2 P. V. 145. 

{Admillion of aſſets, by executor, to one legatee, is an admiſſion 
to all, Cook v. Martyn, F. 1737, 2 Athyns, 2.] 2 

(Where an executor by his anſwer admits aſſets, the plainti 
my go to a hearing on bill and anſwer, and will be entitled to a 
1 25 decree againſt the defendant for his demand. 1 Brown. 488.] 
Otain an order, that it ſhould be reſerred to a maſter to take an ac- 
2 and that a receiver ſhould be appointed, and in the mean 
by the delay in the cauſe, and other circumſtances, the eſtate 


4 dehcient, the executor ſhall not be bound by his admiſſion of 
* 8. f 


14. 439.] : | | 
Ll ſucli a cale, the legatees who are unpaid muil abate in pro- 
. portion, 


ut if, inſtead of this, the plaintiff, by conſent of the defendant, 
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portion, and the executors muſt ſtand in the place of thofe who have I 


already been paid, and ſuſtain the loſs on ſuch an abatement. 1 Brown 
489.] © 


given judgment for his daughter's portion, which he articled for he. 
fore marriage, that judgment ſhall have preference. Ld. 2. ownſhend 
v. Wyndham, T. 1750,'2Vef. 1. | BY 

Uf teſtator has given judgment for the balance of an account 
Rated between him and his ſon-in-law and executor, a few days be- 
fore his death, the maſter ſhall enquire what debts, c. and the judg- 
ment ſtand as a ſecurity for the balance, with preference, and exe- 


cutor may retain. 41b:d.] 


4 


(2 G 4.) If the Aﬀets are exhauſted by a Debt upon Security, ſhall 


come in Aid. 
If a man is indebted to the king and others, and his perſonal aſſets 


do not ſuffice for the whole, the debt to the king ſhall be charged 


upon the land whereby the perſonal aſſets may remain for the other 
creditors. I Ver. 455. | 


Ik there is a mortgage and debts upon ſpecialty, and the exe- 
cutor pays the mortgage out of the perſonal aſſets; the other cre- 


ditors ſhall have the advantage of the mortgage, for ſo much as 
was applied thereto out of the perſonal eſtate. R. 2 Ver. 273. 763. 

So, creditors upon ſimple contract. R. 2 Ver. 763. R. Eg. Ca. 
15 1. (2d part of 2 Med. Ca.) | | 

If a man having a ſtatute or recognizance, takes all the perſonal 
aſſets, and does not reſort to the land, whereby the aſſcts fail for 
creditors and legatees; the land ſhall be charged to that amount for 
the other creditors and the legatees ; for the land was the principal 
ſecurity. 2 Ver. 182, 3. 477. | 

So, if A. executes a judgment upon the perſonal aſſets only, and 
not upon the land, tho' both are charged. Semb. per Hutchins, 2 Ver. 
182, 3. d 3 

"ol if A. has a mortgage and a recognizance for performance of 
covenants, and executes the recognizance upon the perſonal eſtate, 
whereby the younger children of the mortgagor become deſtitute ot 
r R. 2 Ver. 309. | 

ut if A. is ſurety for B. to C., and a term is aſſigned to A. for 
| his ſecurity, and afterwards B. dies and makes A. his executor, who 
Pays C. out of the perſonal aſſets; the other creditors ſhall not have 
the benefit of this term. R. 2 Ver. 36. a 

If 4. makes a ſettlement to the uſe of his wife for life, re- 
mainder to B. in tail, with a power of revocation ; . is the heir at 
law and ſells to C., the eſtate of C. is not liable to the creditors of 
A. 2 Ver. 44. | | 

If 4. makes a mortgage to B., and then ſettles his eſtate upon 
his ſon in tail, and afterwards mortgages to C. who knew not 0 
the prior mortgage, and dies, and his adminiſtrator pays off the 
prior mortgage; he ſhall not be allowed it againſt C. R. 2 Ver. 305. 

If A. makes an expreſs deviſe of an eſtate in mortgage, to 4 
younger ſon, and afterwards computes his perſonal eſtate t9 
5000/., and gives legacies to his younger children to that _ 
and directs that, if his perſonal eſtate falls ſhort, there (hall be 2 


deduction in proportion, and that the ſurplus ſhall go to them 1 


[On a bill for diſcovery of aſſets and ſatisfaction; if teſtator has 
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e proportion; the mortgage ſhall be paid out of the perſonal 
3 the other legatees are thereby obliged to abate. 2 Ver. 


$77 Acts ſhall not be marſhalled to ſupport a legacy, which is con- 
trary to law, as if teſtator deviſes real eſtate to be ſold, and the money 
applied to charities, and directs debts and legacies to be paid out of 
erſonal, the court will not order them to be paid out of the real, 
and the perſonal to go to the charity. Mogg v. Hodges, M. 1750, 
Fi $S] * * 
4 4. 3 to purchaſe lands, and dies before he has paid the 
whole purchaſe- money, and by his will, after leaving 800. to B. his 
ſiſter, gives the purchaſed lands, and all his perſonal eſtate to C. 
his executor, who commits devgſtavit and dies, and the lands deſcend 
to D. his ſon, the vendor ſhall take ſatisfaction on the lands, that 8 
may be paid out of the perſonal aſſets. Pollexfen v. Moore, H. 1745, 
3 Athyns, 272. | „ 
Simple contract creditors cannot ſtand in the place of every ſpe- 
cialty creditor to affect real aſſets, but only of ſuch as had remedy 
againſt both real and perſonal aſſets of the degtor deceaſed. Lacam 
v. Martins, M. 1749, 1 Veſ. 312. | | 
Therefore, if a woman in her huſband's lifetime levies a fine of 
her eſtate, making it ſubject to 2000 J. his debt, and after his death 
borrows 400 J. more, and charges the eſtate with it; the ſimple con- 
tract creditors ſhall come on the real eſtate for the 400 J. ſatished 
out of the perſonal, but not for the 2000 J. which was not the 
wife's debt. Lid. | | 


— — —— — — — 
— — — b — 
— 


(2 H) Aſſignment; What ſhall be a good one. 


AN aſſignment ſhall be allowed in equity, which is not good at 
law; as, if an adminiſtrator of comiſee aſſign a ſtatute before 
it 18 extended, 2 Vent. 362, I 

What good in law, or not, vide A/ignment. 

So, a che in action is aſſignable in equity, upon a conſideration, 
by him who has the intereſt in it, and the aſſignee ſhall recover it in 
Chancery, Ca. Ch, 169. 2 Ver. 595, 2P. V. (608.) Eh 

And the releaſe afterwards of the aſſignor does not diſcharge it, 
unleſs it was made upon a conlideration paid by the relcaſee, with- 
out notice of the aſſignment. Ca. Ch. 169. N | | 
So, an adminiſtrator, who has alſo the intereſt in the choſe in ac- 
4%, may aſlign it; as, a huſband who takes adminiſtration to his 
vile, may aſſign the money due for the marriage portion of his wife. 
R. Ca. Ch. 169. | 4 * 

(It A. and B. are two executors, reſiduary legatees, and A. for 
valuable conſideration aſſigns part of his reſduum to C., and after- 
warde for valuable conſideration aſſigns his whole reſiduary ſhare to 

- without notice, yet as it is but a choſe in action even to the ex- 
ecutor, the firit e muſt take place. Tourvill v. Naiſh, T. 
5 1734, 3 P. . 307. | 

. an executor aſſigns over a mortgage of his teſtator's to his 

wn creditor in ſatisfaction of a debt due from him, it is a good 
ienztion, and the daughters of teſtator's creditor under a ſettle- 
| Vor. Il, B b ment 
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ment cannot follow it. Nugent v. Giffard, M. 1738, 1 Allyns, 
463. 370 ED | 

[If A. a banker having a mortgage dies, leaving a widow and five 
children, and appoints the widow, his eldeſt ſon J., and another per- 


ſon, executors, and deviſes to them all his real and perſonal eſtate, 
in truſt to pay debts, and the reſidue to be equally divided between 


his children; after payment there is a large reſidue; the mortgage is 
left in a maſter's hands in a ſuit; the children come of age; J. is 
appointed receiver of a great eſtate of B., the caſh of which is kept at 
the ſhop; he with the other two executors, no ways concerned in 
intereſt, aſſign the mortgage to the maſter as a ſecurity for his receiyer- 
ſhip, reciting, that the money due was the money of F., and he dies 
indebted to the eſtate, the aſſignment ſhall not be ſet aſide, and the 
executors of B. ſhall have the benefit of it for what is due on the 
receiverſhip. Mead v. Orrery, T. 1745, 3 Atkyns, 235.] 

{An aſhgnment by an executor for a yaluable conſideration is 
never ſet aſide but for fraud between the executor and aſſiguee. 
Bid. | 

So, a huſband, wHF has it in right of his wife, tho' it be only 
poſſibility or a contingency. 2 P. W. (608.) 

But an aſſignment of a chſe in action by an adminiſtrator, who has 
not any intereſt in it, ſhall not be decreed. Semb. Ca. Ch. 169. 

[If A. inſures a houſe for ſeven years, and his term expires before 
the inſurance, and afterwards-the houſe is burnt, and hen he aſſigns 
the policy to B., the landlord B. ſhall not recover againſt the inſurers. 
Sadlers Company v. Hand- in- Hand Fire-Office, P. 16 G. 2. Wil: 


7 


10. ] | | 


So, a poſſibility may be aſſigned, or diſpoſed of in equity; 26, the 


remainder of a truſt of a term for years may be transferred to au- 
ether. Ca. Ch. 8. 1 Ch. R. 29. Cont. 2 Ver. 563. Eq. Ca. 10. 
I P. V. 572.6. Fide peſt. {4 W 21.) 


If a man deviſes lands to his two daughters and their heirs, it 
either marry without conſent, ſhe to have only eſtate for life; it c. 
ther die unmarried, his fon A. or his heirs ſhall take it to him an! 
his heirs, paying 500/. to the other daughter: A. in the life of bot 


ſilters conveys theſe lands, and all others to which he had any claim, 


Oc. to his ſecond fon, and A. dies, and then one of the filters un- 
married; this is a good aſſignment, tho' the word poſſibility is omitted; 
for the word or ſhall te conſtrued and, and then A. has a right 
to diſpoſe of the poſſibility; and the eldeſt ſon of A. cannct have 
the lands on paying the 5oo/. Wright v. W right, H. 1749 

1 Ve.. 40g.) FS | 
$0, if land, Cc. is deviſed for payment of portions, 22 and ts 
ſurplus to the heir; he by will or deed may diſpoſe of the ſurplus. 
R. Ca. Ch. 211. ; | 
- So, debts may be aſſigned by pars! upon a conſideration. Dit. 
%%% ⁵ NIN | "MY 1 
So, an aſſignment of a ſeaman's wages beſore they are due, i: 
a _ in action, ſhall be good in equity: and there (hall be a mw 
penſation for the money advanced for the aſſignment, before othe 
debts of the aſſignor. R. 2 Ver. 595, Semb. cont. 2 Ver. 391. * 
| [But now, by /. 1 C. 2. ,. 2. c 14. / 7. every bargain, ſale, 
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of ſale, contract and agreement whatever, of, for, or concerning any 


* 


in the ſervice of his Majeſty, for ſuch ſervice is declared to be void 
and of no effect. a 

80, an aſſignment of a debt in Holland, between huſband and 
wife, ſhall be allowed here, becauſe it is good there. Ca. Ch. 232. 


A. aſſigns his letters of adminiſtration to B., his intereſts in the debts, 
&-, is aſhgned, and the adminiſtrator de bonis non, & c. are afterwards 
excluded. Skin. 232. | 
$, if after an aſlignment of a debt, or other choſe in action, the 
aſſignor releaſes to the debtor, who has notice of the aſſignment; 
this does not hurt the aſſignee. Vide Ca. Ch. 169. 
So, if a creditor gives a letter of attorney to A., who receives the 
gebt for ſatisfaction of a demand of his own upon good conſider- 
ation; it thall be void, if he had notice of an alignment. Ca. Ch. 
232. | 
| "But if a debtor pays to an attorney, having a letter of attorney 
from the creditor, without notice of an aſſignment; it ſhall be a good 
plea. R. Ca. Ch, 232., | ED | 
So, an aſſignee ſhall be ſubject to the ſame equity, with regard to 
the thing aligned, as the aſſignor was. 2 Ver. 692. 765. . 
[If a leſſee, who has covenanted not to aſſign without leave for 


leaſe is aſſigned, the -aſſignee is not bound by the covenant, and 
may aſſign. Philpot v. Hoare, M. 1741, 2 Atkyns, 219.] LE 

(But if the under aſſignee is inſolvent, does not reſide on the pre- 
miſes, nor plow and ſow, refuſes to ſhew the afſignment, and leſſor 
has accepted no rent, the court will ſet aſide the aſſignment.] 

If a termor grants the land to A. and his wife, to the uſe of B. for 
life, and afterwards to the heirs of his body, and for default of iſſue 
to 4, for 800 years, nothing paſſes; becauſe no eſtate is limited to 
A. and his wits and the term for 800 years after the death of B. 
without iſſue will be void. 2 Ver. 684. : N 
[An aſſignment by the clerk of the peace to creditors, under an in- 
ſolvent debtors' act, need not be ſcaled. Barret v. Powell, H. 1741, 
2 2 MAE 2 

(If A. tenant for life is diſcharged under an inſolvent act by the 
compulfory clauſe, and not by his own claim, yet the eſtate in tail 
velts in the aſſignee. Smith v. Cooke, T. 1746, 3 Atkyns, 378.] 

[if A. indebted to B., gives him a draft on a fund, due to him 
out of the Exchequer ; this is a good aſſignment, and ſhall prevail 
17%. 1 if 4. become bankrupt. Row v. Dow/on, M. 17549, 

ef. 331.) 5 1 
[if the obligee delivers a bond, ſaying, “ In caſe I die it is yours, 
and then you will have ſomething,” it is a ſafficient don2tio cauſa 
martis, and paſſes the equitable intereſt of the bond after the death. 
Onellgrove v. Bailey, I. 1744, 3 Athyns, 214. a 
, [An aſlignment of the half-pay of an ofhcer in the army, is bad 
in equity as well as at law. Stone v. Lidderdale,'2 Anfir. 533] 


WW A er married de facto to F., whom the knows to have a ſor- 
r wite, 1 


<Bba« under 


ay, wages, or allowance due ox to grow due to any ſeaman or ſeamen 


So, if 4. aſſigns goods and debts to B. and the adminiſtrator of 


himſelf and executors, but not for aſſigns, becomes bankrupt, and the 


joins with him in an aſſignment of a legacy due to her 
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under her father's will, for the benefit of his creditors, held to be 
bound as a feme-ſole. Anſtie v. Maſon, 3 Anſtr. 833.) 

L/. Whether the office of regiſter of the court of Chancery ig 
aſſignable, or whether all the profits are ſo, 3 Veſ. jun, 33.) 


* 


(2 J) Average. 


CH will enſorce an average, or contribution. to be made, where 
it is neceſſary, Ca. Parl. 19. Vide paſt. (2 8). 

And therefore, if ſome goods are thrown overboard in a tempeſt 
for the preſervation of others, the owner ſhall have contribution of 
all the goods ſaved by that means, whereby the loſs of every one will 
be equal. Mo. 297. | 

So, if ſome goods are given to a pirate, or enemy, who had taken 
the ſhip, by way of compoſition, for the redemption of the reſt. A. 
297. | 8 
So, if merchants agree to pay an average, when goods are ſpoiled, 
Oc. in caſes where an average is not requiſite, it ſhall be decreed. 
R. Ao. 297. 

So, creditors and legatees, Sc. ought to make contribution cr 
abatement in proportion. | 
If A. deviſes his real eſtate to his ſon, and a term to his daughter, 
and there are bonds and other debts, but no perſonal aſſets; the ſon 
and daughter ſhall pay in proportion to the value of the eſtate os 
each of them. R. 2 Ver. 756. 8 : 

[ Cenant for life of an eſtate for the lives of others ſhall pay one 
third of the fine and charges of renewal of the leaſe, and the re- 
mainder-man in tail two thirds. Verney v. Verney, P. 1750, 1% 
428. | | 

If an eſtate ſubject to the payment of debts is deviſed to A. for 
life, remainder to B. in fee; the tenant for life, who takes the pro- 
fits, ought to diſcharge the intereſt. R. 2 Yer. 566. 

So, a huſband, who has land in right of his wife ſo ſubject. Dub. 
2 Fer. 566. 5 2 
80, if a portion is charged to be raiſed by a term upon eſtates in 
A. and B. after two lives; the eſtate in A. comes into poſſcſſion, 
and the owner to prevent the ſale of the term upon his eſtate pays the 
whole portion; he ſhall have contribution againſt the owner of tit 
eſtate in B. R. 2 Ver. 355. | | 

But average ſhall not be paid, except when ſome goods are % 
for the ſalvage of the others: and therefore if ſome goods are da- 
maged in the ſhip, the others ſhall not be contributory to the damage. 
Ca. Parl. 20. — | x | 

So, if ſome of the goods are taken by violence of pirates, the others 
ſhall not be contributory. Mo. 297. YES | 

So, if upon apprehenſion of enemies ſome goods are conveyed 
to land and ſecured, and the reſt are taken; the owner of the goo! 
taken ſhall not have average of the goods ſaved ; for the {ſalvage © 
theſe is not the cauſe of the taking of tho reſt, neither was the or 
ing of thoſe the cauſe of the ſalvage of the goods which were ſecures. 
R. Ca. Parl. 20. a . OM 

Altho' the goods ſaved. were not more ready to be ſecured, -4 
were preferred, as being of the moſt yalue. Ca. Parl. 20. % 


* 


H. 1746, 2 Athyns, 155.] 


 Cepolitions of all the ſurviving arbitrators. 1 Ch. R. 85: 
 Tho' the award was made by the king. 1 Ch. R. 138. 
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So, there ſhall be no average, when the other goods are not ſaved - 
by that means; as, if ſome goods are thrown overboard for the ſal- 
rage of the ſhip, but afterwards the ſhip is loſt without arriving at a 
port, Vide Ca. Parl. 20. © | | 


Vide poſt. (2 S). 
(2 K) Award. 
(2 K 1.) When it ſhall be confirmed, 


Hancery will confirm an arbitrament made purſuant to an order 

of the court. Ca. Ch. 86. Vide Arbitrament. 

And may confirm it in part, and make it void in part. Ca. 
Ch. 40. | | 
80 Chancery will enforce an award, made on ſubmiſſion of the par- 
ties, without an order of the court. 1 Ch. R. 85. 142. R. 2 Ch, 
N. zog. 2P.W. 450. : : | 

If an award is made a rule of B. R., which court refuſes to ſet 
it aſide on one hand, or to grant an attachment on the other, ſo that 
one party is left to his aQtion on the bond, this court will conſider 
the other as left at liberty to aſk relief by bill. Ward v. Periam, 
1720, cited by Lord Hardwicke, in Chicot v. Lequeſne, T. 175 1, 
2Veſ. 315.) | | 

If a ſubmiſſion be by rule of B. R., and umpirage made thereon, 
and no application to that court within the time limited by ſtatute, 
yet equity may take cdgnizance of it after the time elapſed. Per 
two Barons cont, one, Alardes v. Campbell, P. 1729, Bunb. 265.] 

[If a bill is brought to ſet aſide an award, made a rule of B. R. 
for fraud, and defendant pleads the award, but by his anſwer ſub- 
mits to amend errors, the court will order the plea to ſtand for an- 
{wer, tho' the proper proceeding ſhould have been in B. R. by 
ſuewing cauſe againſt the rule for attachment. Kamy/hire v. Young, 


- 


Tho' the award was defe&tive, becauſe land was awarded to A. 
where it was intended to be, to him and his heirs, as appeared by the 


Tho! the award was not good, ex rigore juris. R. 2 Ver. 25. 
On an award made a rule of a court of law, one term being 
tat no bill in equity ſhall be filed, the court of Chancery has a diſ- 
cretion to proceed or not on a bill to ſet it aſide, Lord Lonſdale v. 
Littledale, 2 Vef. jun. 453) | 
Strong caſe to ſhew that parties to an award are bound by it. 
Price v. W uliams, 1 Veſ. jun. 365. 
[Exceptions will not lie to an award, but the ſame topics may be 
; my for a motion to ſet it aſide. Rice v. Williams, 3 Bro. C. C. 
| do, if an award is concerning a leaſe to B., that the leſſee ſhould 
urrender, or aflign it to A., and for many years A. hath the enjoy- 
ment of it, tho“ B. will nor aſſign, the award ſhall be confirmed 
and an injunction granted againſt B. 3 Ch. R. 20. | 
he court will decree the ſpecific performance of an award to 
cure j an eſtate, where the party ſubmitting has received the money, 
B b 3 the 


* 
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the conſider: tion for doing it. Hall = Hardy, T. 1733, 3 P. I/ 
187.3 5 | 
[If an award directs that the debts due from the parties jointly 


ſhall be paid by them in moieties, and then mentioned three ſucl 


debts only, the court will not make a preſumption. that there are 
Lingwood v. Eade, M. 1742, 2 Atkyns, gol.] 4 
If an award directs the debts due to the parties jointly to be paid 
to them in moieties, it is ſufficient ; and tho” it recommends to them 
to appoint a receiver, and if they do not, requeſts the court to do 
it, it ſhall not be avoided; for it is not a delegation of their power 
but a recommendation; and if the parties do not comply, it is fas 
pluſage. Hid.] | Eg To | 
[An award cannot be impeached for an erroneous judgment in 
regard to fas: it may allow compound. intereſt due by contract, 
either expreſs or implied from the nature of the tranſaction; and 
whether it be due or not, is a concluſion of fact, on which the judg- 
ment of the arbitrators is final. Morgan v. Mather, 2 Ve. jun. i;. 
Vid. alſo 2 Veſ. jun. 24.) | | 
[Accounts referred to the maſter: order of reference to arbitra- 
tors to take an account of all dealings in the fame manner, as if 
the ſame were referred to the maſter, and that the parties ſhould be 


More, 


concluded by the award, and further directions reſerved.” No ob. 


jection to the award, that it awards a general balance without ſetting 
forth the particular items: the deciſion is final; the court will not 
require particulars merely with a view to the coſts. Dick v. Ai. 
ligan, 2 Veſ. jun. 23. 4 Bro. C. C. 117. 536. S. C.] 

[Parties may elect, that accounts ſhall be referred to arbitrators 
inſtead of a maſter, and then they muſt proceed as the maſter, and 
make the ſame report. id. 27. - 5 

[An award pleaded is examinable both in a court of law and equity. 
2 Veſ. jun. 136. 4 Bro. C. C. 311. | 

[If the award directs the parties to give a general releaſe, it is 
good, tho” it ſays the form to be ſettled by the maſter, if the court 
pleaſes to give directions. Bid. 


(a2 K 2.) When it ſhall be avoided, 


(2 K 2.) Fit be upreaſenable.) So, if an award made by the order 
of the court be unreaſonable, Chancery will avoid it; as, if it be 
awarded, that a guardian ſhall give bond that the infant at full age 
ſhall convey. R. Ca. Ch. 280. : 

Or, if the award in any caſe bind an infant. Ca. Ch. 280. 

If the award 1s, that tenant in tail ſhall not diſcontinue, without 
the aſſent of him in remainder, except for the jointure of his wife, 
1 Ch. R. 143. | 

If it appears, that the arbitrators miſtook the fact, or the law. K. 
2 Per. Jog. [2 V. jun. 15. , f 

[If there is a palpable miſtake or miſcalculation, the party aggrieved 
may bring a bill againſt the other party, and not againſt the arbitra- 
tor. Aron. T. 1748, 3 Athyns, 644.] 

{It is improper to come into this court to ſet aſide an award 
merely for an objection in point of form. Ling ubod v. Eade, l. 
1742, 2 Alkyns, 501. J cm 
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's court will not take greater latitude in determining awards 
than courts of law. Lingwoed v. Eade, M. 1742, 2 Atkyns, 501. ] 
Uf part of the evidence is not ſhewn to one of the arbitrators, and 
te ſwears if he had ſeen it he would not have made the award, 
it ſhall be ſet aſide. Medcalſe v. Ives, T. 1737, 1 Athyns, 63.] 


But where in award does not appear to be partial or unfair, 


tho! it is for the profits or poſſeſſion of lands, the court neither 
_ vacates or confirms it, but uſually ſends the parties to law. 2 CH. 


So, Chancery admits exceptions, tho' the reference is by order of 
the court, with a clauſe that the award ſhall be confirmed by the 
court without appeal or exception, 2 Ver. 109. | 

[An exception to an award mult ariſe on the face of it compared 
with the proceedings in the cauſe. Any thing dehors the award 
muſt be adduced on motion grounded on alhdavit. Dick v. Milligan, 
2 Vel. jun. 28. 4 Bro. C. C. 117. S. C.] 


Award on general reference not to be impeached by exceptions, 


but by croſs motions to ſet aſide and confirm it. Knox v. Symmonds, 


i Fe. 369-] | DE” 7 F | 
[Arbitrator on general reference of all matters, c. may go far- 

ther than the court could, to do complete juſtice, and may therefore 

relieve. againſt a harſh right. id.] ; 


[A party may impeach the award for corruption or groſs miſtake, 
not ſimply for erroneous judgment. Bid. 


In caſe of miſtake, the arbitrator mutt be convinced of it, and 


that he acted upoh it. 46:d.] 
[But on reference to enquire into facts, he is as a maſter, and 


the court will draw the concluſion ; or if he has, will ſee that it is 
right, Bid.) | 


"Bill lies to ſet aſide for fraud, an award made a rule of court 


under 9 & 10 Will. 3. c. 15. Lord Lonſdale v. Littlegale, 2 Veſ. jun. 
3451.7 „ 
An award in a cauſe depending is not within the ſtat. Bid. 

lf A., by articles previovs to marriage, agrees to veſt 1000 J. in 
truitees for certain uſes, and then to the iſſue by the marriage, and 
gives warrant of attorney to confeſs judgment, which is entred up, 
and afterwards A. enters into partnerſhip with B., and being in- 
debted to partnerſhip eſtate, ſubmits to arbitration, and award is 
made that part of the ſtock in trade ſhall be lodged in a third per- 
lon's hands for certain purpoſes, and the truſtees bring ſcire facias on 
the judgment, and take a moiety of the depoſit in execution as the 
property of A., the execution ſhall not be ſet aſide. Thompſon v. 
Neel, F. 1738, 1 Atkyns, 60.) 


2K 3.) Or, made without aſſent of parties.] So, if an arbitrament 
t5 made without the aſſent of ſome of the parties, tho” his ſolicitor 
aents, R. Ca. Ch. 87. 1 Ch. R. 195. | | 
lk one of the parties hearing, that arbitrator intends to make his 
award, deſires him to defer it till he can talk with him to ſupport 
ſtated accounts, notwithſtanding which he makes his award, the 
| Ws expiring in two or three days, the court will ſet aſide the award. 
petigue v. Carpenter, T. 1735, 3 P. V. 361.] + 
(Arbitrators are not bound to give notice of the time when, or 
| Bb 4 | | place 
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— who they intend to meet. Tittenſon v. Peat, T. 1747, 3 4. 
: '9 . | . 


(2 K 4.) F made onl for part.] So, if an award is made only for 
part of the matters referred. R. Ca. Ch. 87. 186. | 


(2K 5.) If it be repugnant.) So, if an award is repugnant, R, 
Ca. Ch.-87. = 

Or, impoſſible. R. Ca. Ch. 87, | 

And therefore, the court may examine the reaſons and ground 
of the proceeding of the arbitrators, and what matters they conſider. 


ed. R. Ca. Ch. 186. | : 
If there is a ſubmiſſion to a reference, by the order of the court, 


the ſubmiſſion is revocable. R. Ca. Ch. 185. 
But a revocation without cauſe will be a contempt of the court. 


Ca. Ch. 185. 


(2 K 6.) If made by corruption or partiality. So, if an award is 
made upon a private ſubmiſhon without an order of court, Chancery 
may avoid it, if it was made by corruption. R. Ca. Ch. 279. 

Or, if it exceeds the authority. Ca. Ch. 279. 

So, if an unpire, before the time of the referees is elapſed, declares 
he will give ſo much, and afterwards does give ſo much, which was 
more than was demanded by either referee, the award hall be ayoid- 
ed; for it induces a preſumption of corruption. 2 Ver. 100. 

[If an arbitrator makes an improper declaration, as that he will 
make A. pay colts, or that A., having miſuſed B., he will mulct him 
in his repreſentatives, he ſhall pay coſts. Ward v. Periam, 1720, 
Chicot v. Lequeſne, T. 1751, 2 Viſey, 315. 

[If an arbitrator promiſes to hear witneſſes, and aſterwards reſuſes, 
or omits to do it. 2 Ver. 251.] 

If a reference is to three, or any two of them, and two, without 
the other, agree to make an award. 2 Ver. 514. 

If the arbitrators admit and hear one party, and refuſe the other, 
2 Fer. 515. | 8 . 
So, if an arbitrator is a party who has an intereſt in the matter ia 
queſtion, 2 Ver. 251. | | 

Or, is a near relation to one of the parties. 2 Ver. 251. 

Or, if they chooſe an umpire by lot. 2 Per. 485. | 

[Arbitrator ought not to conſider himſelf as agent for the perſo 
who appoints him. 1 J, jun. 226.) | | 

But it ſhall not be avoided, becauſe it is not reaſonable ; for the pat- 
ties have ſubmitted to the judgment of the arbitrators. Ca. Ch. 279. 
Semb. 1 Rol. 380. | IE 

Or gives exceſſiye damages, if no corruption or partiality is proved, 
R. 2 Ca. Ch. 140. 1 Ver. 157. | 

Tho? one party was not heard, if he had an opportunity, and ne- 
glected to be heard. R. Eg. Ca. 63. | 

So, it ſhall not be avoided, becauſe the ſubmiſſion being between 
A. and B., executors of C. of the one part, and D. of the other pa, 
the award was, that 4. having a judgment againſt C. in his lifetime, 
which he had extended againſt D., the terre-tenant ſhould acknov* 
ledge ſatisfaction upon the judgment, whereby E., the other —— 


Ate 
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would be diſcharged thereof as well as D., for the ſubmiſſion warrants 
n arbitrament of demands between A. and B. as well as of demands 
which 4, and B. have N or ſeverally againſt D. Semb. 1 Ver. 259. 

Nor, becauſe the arbitrators referred it to others, by the aſſent of 
the parties, to make a valuation of impr vements upon land. 1 Ch. R. 


* now, by the /. 9 & to NM 3. 15. in matters in which there 


is no remedy, but by perſonal aCtion or ſuit in equity, parties may 
azree, that their ſubmiſſion to an award be made a rule of any of 


lis majeſty's courts of record, and inſert ſuch agreement in their ſub- 


miſſion, &c. which agreement ſo inſerted ſhall on affidavit read and 
fled in court, be made of record, and a rule of court ſhall be, that 
the parties be concluded by ſuch award, and if they refuſe to obey it, 
proceſs of contempt to a rule of court ſhall iſſue, and not be ſtayed 


by any other court of law or equity, unleſs it appear on oath, that | 
the arbitrators miſbehaved themſelves, and ſuch award was procured 


by corruption, or other undue means ; but an award by corruption 
0 undue means hall be ſet aſide by any court of law or equity, ſo as 
complaint be made in court, where the rule was for ſuch ſubmiſſion, 
before the laſt day of the next term after the award publiſhed. | 

And therefore, a ſubmiſſion to an award ſhall be made by a rule of 
zcourt of equity, as well as of the courts of law. : 

But a court of equity will enforce the performance only by attach- 
ment, which remedy fails if the defendant dies. 2 Ver. 444. 


| {lnjunQtion being diſſolved on the coming in of the anſwer, the 


parties proceeded to trial at law, but agreed to refer the matter to an 
arbitration by rule of court.“ Award of coſts at law to defendant 


in equity, and that all ſuits in law and equity between the parties 


ſhould be diſcontinued.” Motion in Exchequer on his behalf, that the 
bill might be diſmiſſed on this award, the word di/continued meaning 
dmiſed in equity, refuſed z for if plaintiff proceeds in his bill, de- 
lendant ſhould move for an attachment in the court, which made the 
rule; fo, if plaintiff refuſe to diſmiſs his bill, if that be the meaning 
ot the award, Hutchinſon v. Hodgſon, Anftr. 361.] L 


E 


CY 
(2 L) Bankrupts. 
(2 L 1.) When Chancery aids. 


(Hancery will compel every perſon concerned in the eſtate of a bank 
fußt to make a diſcovery to the aſſignee of the commiſſioners, 
V ide Bankrupt. | | 
Tho' he was ſervant to the bankrupt, and had given an account to 
vim, and was examined before the commiſſioners. R. upon a plea o 
ſuch matter, and the plea over-ruled. - 2 Vent. 358. Semb. 2 Ca. Ch. 


(3+ | 

(Bill lies for affignee of a bankrupt for delivery of goods pledged 
! wa bankrupt, notwithſtanding ſtatute of limitations, and alſo as 
bas 2 right to come here to know what is due, that he may make a 


tender, 


Kemp v. Weflbrook, T. 1749, 1 Veſey, 278.] | 
ut to a bill for diſcovery it is a good plea, that the defendant was 


2 Purchaſer bong fide before the commiſſion iſſued, without notice of 


o act of bankruptey. R. 2 Ca. Ch, 73. R. ibidem, 13 55 136. 156. 
5 [If 
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If bankrupt, whoſe eſtate is in mortgage, conveys the equity of 
redemption to a third perſon, after act of — bon * 
miſſion, this ſhall not defeat the aſſignees, but mortgagee ſhall re- con. 
vey to them, on payment of principal and intereſt, Collet v. De Gy; 
H. G. 2 C. NT. 65. 8 0 g 

Vet if the plaintiff will enter his conſent with the regiſter, not to 
take advantage of the diſcovery at law, the defendant ſhall ſhew what 
goods he purchaſed, and for what price. 2 Ca. Ch. 156, ). 

And if the purchaſe was for a ſmall value, the plea ſhall not be al. 

* lowed. 2 Ca. Ch. 156. | | 

So, it will be a good plea to a bill for diſcovery of the land of x 
bankrupt, that the defendant was a purchaſer bona fide for a valuable 
conſideration, before commiſſion, and without notice. R. 2 Ca. C. 

236. | | 

* Chancery will hear proof of a debt, if the commiſſioners diſal. 
low it. Ca. Ch. 275. 5 5 + 
So, it will direct a diſtribution of a debt recovered by the aſſignees, 
to the creditors of the bankrupt, if the aſſignees are in fault. C}, 
R. 264. | | « NS 

4 Or, diſallow a fraudulent diſtribution; as, if made before the 

land or effects were ſold, Per two Commiſſioners, Rawlinſon cont, 


- 


Vide 2 Ver. 162. | | 
Or, allow perſons to come in for a diſtribution, where they ought | 
to have it, tho' diſallowed by the commiſſioners. Ch. R. 467. 

And enlarge the time for coming in for a diſtribution, as to the 
plaintiff and others, not parties to the ſuit, if they contribute after- 
_ their ſhare of the expence of the ſuit, Ch, R. 359. 

o, if there is a commyſhon againſt partners, Chancery allows, 

after the joint debts are ſatisfied, the ſeparate creditors of each par- 

ner, paying contribution, to have relief under the ſame commiſſion, 
out of the ſeparate eſtate of each bankrupt. -R. 2 Ver. 293. 706. 

[So, a creditor by bond of one partner, for money which came to 
the uſe of the partnerſhip, may prove againſt the joint or ſeparate 
fund, againſt the joint fund on account of the money having been 

0 applied to that fund, on the ſeparate account of the ſecurity. 2 Brun, 
59g upon a commiſſion at the petition of the ſeparate creditors of 
one bankrupt after their ſeparate debts are ſatisfied, the joint creditors 
of him and the other partner ſhall have relief for ſo much as the joint 
{tock does not ſatisfy. 2 Yer. 7e6. . | 

[So, on a ſeparate commiſſion, where there is no joint eſtate, the 
Joint creditors will be admitted to prove their debts, and to receive 3 
dividend pari paſſu, with the ſeparate creditors, 1+Brown, 454-] 

So, where there are joint effects, the aſſignees under a ſeparate 
commiſſion ſhall be permitted to poſſeſs themſelves of the ſeparate 
bankrupt's proportion of the joint effects, and then the joint cred 
tors admitted to prove under the ſeparate commiſſion, 1 Brown, 577. 
2 Brown, 5.] | 7 | 

[And by a more recent order, joint creditors ſhall be admitted ge- 
nerally to prove their debts under a ſeparate commiſſion, and _ 
a dividend rateably with the reſt of the creditors of the bankrupt: 
119, 120.] 


When partnerſhips have been commenced at different _ — 


* 
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bankruptcy of -all, Chancery will direct ſepatate. ; ccounts, and that 
each eſtate ſhall firſt bear its own debts, and that after full payment 

ind ſatisfaction of the debts on ſuch eſtates, the ſurplus, if any, ſhall 

be carried over and conſtitute part of the joint eſtates : the coſts of 

the application to be paid out of the joint eſtates, and the expence of 
keeping the ſeveral diſtinct accounts to be paid out of each of the re- 
ſhectire eſtates, according to the proportions in which the commiſ- 
Coners ſhall think proper. 1 Broun, 15, 16. 3 - 

So, Chancery will aid a creditor of a bankrupt, being an aſſignee 
of ſtock before the bankruptcy, tho' only the day before; for there 
may be a reaſon for the preference of one creditor before another. 

R. 2 P. VW. 430. e | . ", 4: 

[If A. after ſecret act of bankruptcy pays money (without fraud, 
and before the commiſſion) to B., againſt whom the aſſignees recover 
it at law, B. ſhall in this court be allowed the ſums he paid A. du- 
ring the ſame period, notwithſtanding this claim was er ae at the 
trial. Billon v. Hyde, M. 1749, 1 Veſey, 3264 * 

[If chere is a decree for a receiver to collect partnerſhip debts, and 
that A., one of the partners, ſhall not diſpoſe of any of the ſtock, 
and the morning of the decree he removes part of it, and then be- 
comes bankrupt, and the aſſignees get poſſeſſion of it; the court will 
order them to deliver it up to the receiver, and all others who have 
taken any effects or given notes ſince the decree, tho! it is not actually 
paſſed. Skip v. Harwoed, T. 1747, 3 Atkyns, 564.] | * 

[A bill may be brought for ſettling the demands of creditors, tho? 
the coutt would have had the ſame power on a petition, and the rule 
of determination muſt be the ſame on both. Bromley v. Goodere, M. 


1743, 1 Atkyns, 75. 


. * 


7 * 


[The repreſentatives of a bankrupt are bound by the proof of the » 
debts before the commiſſioners, unleſs objection made in a reaſoudble 


- 


time. Bid. 3 * . | 
(aſſignees have all the equity creditors leave, and may jmpeach 
tranſactions, which the bankrupt could not impeach. ' Anderſon v. 
Maltby, 2 Vef. jun. 25 5. Os. ALES 

[Act of bankruptcy, by lying two months in priſon ; joint and ſe, 
parate commiſſions ; the former being eſtabliſhed, and the latter ſu- 
perſeded, the attorney employed by the bankrupt, in ſuſtaining the 
latter againſt the former, has no lien on papers delivered to him by 
the bankrupt after the arreſt : on petition of the joint creditors he was 
ordered to deliver them up. Ex parte Lee, 2 Veſ. jun. 285.] 

[Bill will lie againſt bankrupt, and aſſignees charging a fraudulent 
Cm and other fraudulent acts. King v. Martin, 2 Veſ. jun. 
41. | 
[After judgment by default in an action for a dividend under a 
commiſſion of bankruptcy, the aſſignees filed a bill for diſcovery, 
and to have the proof of the debt expunged : demurrer thereto allow- 
ed; the cauſe being by petition, Clarke v. Capron, 2 Vef. jun. 666.] 


(2 L 2.) When not. 


Fees Chancery will not relieve creditors, who do not come before 
* commillioners in due time, # | 
Tho' there was an agreement between the bankrupt and all the cre- 
"rs, and upon breach of the agreement by the bankrupt, * 

| lis 


i 
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. his creditors ſue out the commiſſion without the others, R. Ca, Cz. 
19. | : . 

Yet after time elapſed, where there was a pretence that the Plain 
tiff had a judgment executed before the bankruptcy, if the plaini 
brings the money levied to the commiſſioners, and pays contribution 
he ſhall be admitted. R. Ch. R. 0. Eo» 

So, if creditors in London agree with creditors in the country, that 
jf they will rclinquiſh goods ſold to them by the bankrupt, there ſhall 
be a commiſſion, and an equal diſtribution amongſt them all, and after. 
wards execute a commiſſion in Londen, and make a diſtribution with. 

. out notice'to them in the country. R. Ch. R. 326. | 
Chancery will not relieve, if the party is not a bankrupt at law; for 

# that queſtion is properly triable at law. 2 Ca. Ch. 153. 

So, Chancery will not aid the aſſignees of bankrupts againſt a pur. 
chaſer of the bankrupt without notice of the bankruptcy. K. 2 Ver, 


"(if a bankrupt's eſtate in mortgage becomes veſted by meſne 20. 
ſignments in another, who, after the bankruptcy, but before the com. 
miſſion, gets a releaſe of the equity of redemption from the bank. 
+ . rupt, he is a purchaſer for a valuable conſideration, and the court 

will not take advantage of him, nor grant a diſcovery againſt him, 
Collet v. De Gols, H. 8 G. 2. C. T. T. 65.] | 
[If there are mutual demands, defendant at law may ſet off his de- 
mand againſt plaintiff, under At. 5 G. 2. c. 30. and need not come 
into equity. Lock v. Bennet, T. 1740, 2 Atkyns, 49.] 

If a man has a ſpecific lien upon the ſtock of a bankrupt, he ſhall 
have fatisfaCtion firſt, and not be obliged to come in as a creditor. 
Thus a partner ſhall have his ſhare before the ſeparate creditors 

* of the other partner can affect the ſtock, and this notwithſtanding 
any agreement to diſſolve the partnerſhip, unleſs the conditions were 
performed by the bankrupt.,, We/t v. Skip, P. 1749, 1 Veſey, 239. 
The commiſſioners may proceed ex parte without order, if the 
other party does not attend. Ex parte Bax, T. 1751, 2/90, 388. 

[1f commiſſioners certify ex parte that objections to their cert 
ficate were waived by objeQor's counſel, the exception ſhall be ovcr- | 
ruled. bid.) | . % 


> SP (a2 M) Baron and Feme. 
(2 M 1.) Suit by them. 


WW HEN huſband and wife ſhall join in a ſuit, and when either of 
them ſhall ſue alone, vide Baron and Feme (V, &c.) 

Regularly huſband and wife ought to join in a ſuit. | 

[Bill by huſband and wife, he claiming in her right, is to be cone 
fidered as bill of the huſband, Pazvlet v. Delaval, 2 Veſey, 663. 

[If feme-covert ſues with her huſband ſor her ſeparate eſtate, the 
court will order payment to a truſtee for her. Griffith v. Head, 7: 
1752, 2 Peſey, 45 2. | 

But if a feme-covert demands relief for a ſeparate maintenance ſet- 
tled by huſband, ſhe may ſue alone. R. upon demurrer, Ca. Ch. 35: 

[No court has an original juriſdiction to give a wife ſeparate 
maintenance; but it is always given incidentally, as on für 


r of 


Oo 


in Chancery, or A divorce a menſa et thoro propter ſevitiam in the eccle- 
faſtical court. 2 Ve. jun. 195+] 


wick v. Walkins, 1 Veſe jun. 49. 3 Bro. Ch. Ca. 11. See alſo Cog- 


' Crelar,' 1 Veſ. gun. 94. | 4 

* * = bible 42 for a feme- covert, as prochein amy. 

But upon her idavit, that the bill was brought without her con- 
ſent, it ſhall be diſmiſſed. M. 1913, Eg. Abr. 72. N 1 

[A feme-covert may have leave to change her prochein amy, aſter 
togrels in the cauſe, the new one entring into recognizance to 
anſwer coſts, and abide order on hearing. Lady Lawley v. Halpen, 
M. 1731, Bunb. 310. 7 

(2 M 2.) Suit againſt them. 

When they ſhall be joined in a ſuit, and when not, vide Baron and 
Feme (I). | 3 ; b : 
If f . is taxen out againſt huſband and wife, ſervice upon 
the huſband, with notice that it was alſo againſt his wife, is ſuf- 
ficient, Vide Pract. Reg. in Chan. 343. „ 

And if the huſband appears, but not the wife, an attachment goes 
againſt both. 45. | 

Or, by order of the court, it may be againſt the wife alone, 
where the huſband pleads. in the name of himſelf and his wife, and 
ſwears to the plea, but his wife, by combination with the plaintiff, 
will not be ſworn. Ca. Ch. 296. 5 

[A wiſe ſhall be allowed to anſwer ſeparately, if ſhe cannot in 
conſcience ſwear to the anſwer prepared by her hufband. Ex parte 
Halſam, T. 1740, 2 Athyns, 50.] | | 

(if huſband and wife are joint defendants, yet if it appears that they 
have oppoſite intereſts, the court will order the wife to anſwer ſepa- 
nately. Penne v. Peacock, M. 8 G. 2. C. T. T. 41.] © 


realm, proceſs againſt the wife alone, for a thing done by the wife, or 
in which ſhe was a truſtee, ſhall be regular, and ſhe ſhall be allowed 
to give a ſeparate anſwer. R. 2 Yer. 614. | | 

(But not becauſe her huſband is a priſoner in the King's Bench. 
Ann. 2 Veſ. jun. 332.3 | | | bf 

(Huſband, a formal party to a bill againſt wife, in reſpect of her 
ſeparate eſtate, 1 Ve. jun. 278.) RR 

(Where the wife lived in adultery with the plaintiff, the huſband 
allowed to anſwer ſeparately. Chambers v. Bull, 1 Anſtr. 269.} 

[If huſband and wife are defendants, the wife muſt anſwer, tho' her 
invercannot be read againſt the huſband; tho” it may poſſibly againſt 
er when diſcovert. rotteſiy v. Bendiſb, H. 1733, 3 P. W. 235. 

{If buſband and wiſe are adminiſtrators, and live abroad, and wife 
coming to England is taken up on proceſs of contempt againſt both, 
and gives þond for appearance, appears, and obtaing time to anſwer 
— ſhe cannot afterwards have the bond and appearance ſet 
ame. Travers v. Bulkeley, H. 1749, 1 Veſey, 383. 1 Wilſon, 264-] 


(zZ Mz.) What they ſhall be compelled to do. 


Peony; and wile may be compelled to levy a fine, or to perſeCt an 


uranc 
H So, to make a releaſe of the right of the wife to land. [if 


* * . 
* 
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1 affidavit of wife againſt huſband, refuſed. Sed - 


" 
80, if the huſband is beyond the ſea, and the wife within the , 


I. 
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[If A. ſettles an eſtate in truſtees to him for life, his wife for lie, 
and to the heirs of their bodies; they have a daughter who Ane 
B. A. marries a ſecond wife, and agrees to ſettle this eſtate on "ah 

and their iſſue, Afterwards all agree that B. ſhall have 200 / with 
his wife, and the eſtate go to C. ſon of the Tecond marriage; B 
and his wife by an anſwer afterwards diſclaim, but ſhe after that 1. 
fuſes to join with C. in a conveyance to a purchaſer: the court vil 


not decree her to join, but will decree B. to join, and to pocure ber 


to join, or that he B. ſhall refund the 200 1. Sedgwick v. Hargrav 
M. 1750, 1 Peſey, 57.] . 
Jo re-convey by fine lands mortgaged, veſted in the wife. 
To produce evidences. | 
To ſtay waſte committed by the wife. 


(2 M 4.) What not. 


But a huſband ſhall not be compelled to perform to his wife, after 
a ſeparation, a promiſe made her during coverture, to give her 
100 J. 1 Ch. R. 60. : | 
S8o, a woman ſhall not be compelled to perform her agreement by 
deed made during her coverture, POT, 5 
Nor, to abide by a ſettlement made by her and her huſband; if ſte 
does not aflent to it, after the coverture is determined. Ca. Ch. 253. 
Yet if the ſettlement is in lieu of the performance of marriage ar- 
ticles, and the wife, after the death of her huſband, enters and takes 
the profits, ſhe ſhall not afterwards avoid it. R. Ca. Ch. 255. 
[Equity will not make good againſt a wife, a contract on which ſhe 
cannot be ſued at law. Semb. 2 Vel. jun. 156.] 


(2M F.) Act of the Huſband ; when it binds the Wife. 


If the huſband releaſes a debt due to the wife before coverture, ſhe 
ſhall be bound by it, ES 
So, if he releaſes a legacy, tho' only contingent, or there is a poſl- 
bility that the wife may have it; if the contingency afterwards hap- 
pens. 2 P. V. (608.) Vide Aſſignment, ante (2 H). 
hut if there is a proviſo in marriage articles, that if there is n0 
iſſue, then the portion, and all ſums given to the wife during tie 
marriage, ſhall be enjoyed by the huſband, his executors, &c. to their 
own uſe; and the wife's mother leaves 2000 J. to them and the lute 
vivor, and if no iflue, then after the death of the ſurvivor to her ov 
; executor; and 1000. is paid to the huſband, who dies and leaves 
his eſtate to his executor, in truſt for, &'c. ; this 1000/. ſhall, no 
withſtanding, belong to the wife, as not ſuch money as intend 
under the covenant. Hawkyns v. Olyn, P. 1743, 2 Athyns, 549. 
If A. gives a legacy to a woman, and upon her marriage it is ag! 
that part thereof ſhall be applied to the payment of the debts of the 
huſband, and after marriage the huſband aſſigns the reſidue for the 
payment of his debts, the wife ſhall be bound thereby. K. Ef. x. 
8 


o. 3 
So, if a huſband, poſſeſſed of a term of years in right of his wile 
leaſes for a leſs term, and for the ſecurity of money borrowed of : 
leſſee, covenants to make him another leaſe after the end of the pri” 
the wife ſhall be bound thereby; for this covenant amounts to a diſpo- 
ſition of the eſtate in equity, purſuaut to the power of the huſb if 

R. Eg. Ca. 42, 3- 3 . 
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(if three ſiſters of an inteſtate agree to divide his perſonal eſtate, 
and ſign a memorandum at the bottom of the account; and a mort- 
ge in fee, and another for a term are allotted to 4., one of the 
filters, whoſe huſband, before any aſſignment, borrows 2001. of B. 


on note, depoſits the two mortgages, and promiſes in writing to aſſign 


them as a ſecurity, and dies, this promiſe to aſſign amounts in equity 


to an aſſignment pro tanto, but the reſidue belongs to A. as her chojes 


in aftien. Bates v. Dandy, T. 1741, 2 Atkyns, 207.] © 


[Huſband may aſſign his wife's term, or truſt of term, (unleſs from 
himſelf for her benefit,) or her mortgage in fee, or her choſe in ac- +» 


tion, or her poſſibility for valuable conſideration, or releaſe her bond 
without receiving any of the money. id.) 

(If by marriage ſettlement of A., a term is created to raiſe 2000 /. 
piece for the daughters /iving at his death, 4vho ſhall attain 21, or be 


married; 2nd one daughter B. marries C. in A.'s lifetime, and previe - 


ous to the marriage there 1s'a covenant on» the part of C., reciting, 
that B. had aſſigned a bond for 500 J. to truſtees, to him for life, her 
for life, then to their children then living, or in default of children 
to the executor of the ſurvivor of B. and C,, and that C. ſhall after 


the marriage aſſign to the truſtees all money and ſceurities then due 


and owing, and belonging to B., or which ſhe is entitled to in any 
reſpect whatever; and then .'dics, and then C. leaving children, 
the 2000 J. ſhall be ſecured to them, Baſh v. Datway, T. 1747, 
3 Atkyns, 530. 1Pef. 19.] MN - | 

If huſband and wife join in fine of the wife's lands to a purchaſer, 
and afterwards the huſband alone declares the uſes by articles, and 
there is no other deed declaring uſes, and theſe do not vary from what 
ſhe intended, and ſhe has acquieſced for many years, ſhe is bound. 
Swanton v. Raven, T. 1744, 3 Atkyns, 105. 1 | 


* 


So, if huſband and wife by articles during coverture, agree to have 


* incloſed ; the wife ſhall be bound, tho it is part of her jointüre. 
a Fer. 225. TOE bn | 

So, if they agree to accept other lands in lieu of thoſe in her join- 
ture; if after the death of her huſband ſhe complies with any part 
of the articles, ſhe ſhall be bound. 2 Ver. 225. 

(So, if the wife's bond given jointly with her huſband, ſhall bind 
her ſeparate property, 1 Brown, Ch. Rep. 16.] | 4 

So, if a feme-ſole agrees for the ſale of land, and before it is com- 
pleted, ſhe marries, and another agreement is made with the huſ- 
band and wife, which ſhe ſubſcribes ; ſhe ſhall be bound by it after 
the death of her huſband, 

It leaſe for years is aſſigned before marriage to truſtees, to make 
leaſes for benefit of huſband and wife, and after marriage huſband 
and wife make a leaſe, it ſhall be good againſt the widow. Ronpe v. 
Atkinſon, P. 1724, Bunb. 162.1 1 
Rn: if huſband and wife agree with a tenant of land of the wife's, 
lives; this binds the wife after the death of the huſband. \, 

o, if a woman agrees with A. before marriage, for a thing to be 
carried into execution after the death of A., and then intermarries 


4th him; it ſhall be decreed, and is not extinguiſhed by the mar- 


nage. N. Ca. Ch. 118. 7 ide Baran and Feme. 


(Copyholder having power to bar the -widow's ſreebench by ſur- 


render, 


o 
* 


if he will ſurrender one part, he ſhall have another part for three | 
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: mount to part of the ſame eſtate in tail; poſſeſſion taken by ber 


m enz nein 


render, any act by him for valuable conſideration will bar her equity, 
Brown v. Raindle, at the Rolls, 3 Veſ. fjun..256.] - b 


(2 M 6.) When not. 


But an agreement by huſband and wife, for the ſale of the land 
of the wife, does not bind the wife. 
Uf two ſiſters joint-tenants in fee marry, and the huſbands. make 
2 partition between themſelves, and the heirs of the wives; this 
agreement of the huſbands, tho” attended with long poſſeſſion, does 
not bind the inheritance of the wives. Ireland v. Rittle, M. 1739 
1 Atkyns, 541. ] f 
So, if ſhe agrees to relinquiſh her jointure for other recompence, 
and it is decreed accordingly; ſhe not being a party to the decree, 
ſhall not be bound by that agreement, Frog 
If huſband and wife 'by deed, without a fine, mortgage ſhares 
of the wife in the New-River watery the wife ſhall not be bound, 
tho” ſhe paid intereſt after the death of her huſband. R. 2 P. . 
I27. : | 
[If a feme-covert has an intereſt in real eſtate entailed, no agree. 
ment of remainder-men can bar the entail without a fine, nor can 
this court carry ſuch agreement into execution as to a legal eſtate, 
Trefford v. Boehm, H. 1746, 3 Atkyns, 440.] 

So, if huſband and wife exhibit a bill in equity, and after the 
cauſe is at iſſue, examine witneſſes, and then the huſband dies; and 
her ſecond huſband exhibits with her a new bill for the ſame cauſe; or 
they may examine the ſame witneſſes, for the wife was not bound m 
by the proceedings on the former bill, 2 Per. 197. | co 

[Huſband and wife, by indenture aſſigned in truſt for the huſband 


perſonal property bequeathed to the wife, and in poſſeſſion of the 2 
adminiſtrator; the huſband by will gave the reſidue of his real and 2. 
perſonal eſtates, in truſt for his wife for life, remainder over, and 
died: on the bill of the wife, and her ſecond huſband, the deed cot 
was delivered up to be cancelled, on their waiving all benefit under ap; 
the will, Wright v. Rutter, at the Rollt, 2 Veſ. jun. 673.] | if 


[ Feme-covert having a right to elect between an annuity by will to 
her ſeparate uſe for life, charged on a deviſed eſtate, and a title pits 


huſband under that title does not preclude her election; but 


- it was manifeſtly the better intereſt, no inquiry was directed 3s to the 
which would be moſt for her benefit. Wilſon v. Lord John Townſenh wil 
2 Veſ. jun. 693.] | | tlen 

[Specific performance decreed of articles of ſeparation at the ſut crec 


of the wife, tho' the huſband offered by his anſwer to receive be 
again. Guth v. Guth, at the Rollt, 3 Bro. C. C. 614. 


(2 M7.) When che Huſband hall be bound by the AR of the 


* | | 
[The huſband during the coverture is liable to all the wife's debts 
before coverture, (in equity as in law,) tho? he get no fortune with het 
Heard v. Stanford, H. 9g 2 2. C. T. T. 7 3 F. W. 409-] 
[And if any part of her fortune was not recovered by the huſband 
during the coverture, and it comes to his hands as adminiſtrator / 
her death, it is able to her debts. Did. Toe 


The huſband ſhall be charged after the death of the wife for the 
gebts of the wife dum ſola, for goods to her ſold, which came to the 


vſe of the huſband after her death. R. upon Demurrer, Ca. Ch. 195. 


Vide Eq. Abr. 60. . . 0 
So, the huſband ſhall be charged for the profits of land in truſt 
taken by the wife, dum ſola, ahd by her former huſband to whom 


ake the was executrix. R. Ca, Ch. 81. | 
this 80, he ſhall be charged for goods given to the wife for life, and 
Joes after her death to A. if the wife waſtes. them; tho' the wife was 
7395 then parted from her huſtand: for A. does not claim under the wife. 
Ver. 1.43. : | 183 
nce, 80, a Cond huſband ſhall be charged for a devaflavit by his wife 
ree, and her former huſband, where there is a bond debt due ; for there 
is an actual lien thereby. 1 Ver. zog. | | 
ares So, an executor of the huſband ſhall be charged for the debt of the 
und, wife during a ſeparation, and ſhall not charge it upon the jointure of 
V. the wife. R. 1 Per. 326. | | | 4 
So, for the funeral of the wife, tho' ſhe had a ſeparate maintenance 
ee and makes an executor, who takes care of the funeral; if he hath no- 
ein thing by her will. K. Eg. Ca. 31. (2d part of 2 Mod. Ca.) 
late. So, if a woman before her ſecond marriage makes a proviſion for 
the children of a former huſband; it binds the ſecond huſband. 
the 1 Ver. 408. : | | 
and So, tho' the deed is detained in the cuſtody of the ſecond huſband 
uſe; or his agent, if it was public and made before the treaty of the ſecond 
ound marriage, where the ſecond huſband did not make a ſettlement or 
compenlation for it, R. 2 P. W. 360. 609. | ; 
band So, if there is a covenant to transfer ſtock for the children of the 
| the firſt huſband, which is not transferred before the ſecond. marriage. 
and 2 P. V. bog. 5 5 3 | 
, and So, where a widow before her marriage with a ſecond huſband, 
deed conveys her fortune to truſtees, to her own uſe, the deed is valid 
der zgainſt the ſecond huſband, tho' he had no notice of the ſettlement, 
4 it he made no treaty before marriage. 2 Brown. Ch. Rep. 345.) 
ill to (If a widow having children, for whom there is no proviſion made 
pay by articies previous to her ſecond marriage, (her intended huſband 
ber party thereto,) conveys her lands, Cc. to truſtees, to divide among 
ut 3 ker children by the firſt marriage, if none by the ſecond, or if any, 
as t0 then among the children by both ; and after marriage huſband and 
cn, vile mortgage to perſons having notice of the ſettlement z the ſet- 
| tlement ſhall ſtand good, and not be conſidered as voluntary againſt 
= * or purchaſers, Netſſead v. Searles, H. 1737, 1 Atkyns, 
c 5. 
[it a man by will gives a third of the moiety of the reſidue of bis 
N eſtate to his daughter A. who marries B., and they have 
the i C., and while abroad aſſign over his third in traſt for C. if they 
e before their return; B. dies, and before the money is reduced into 
poſſeſſion n , 
debts on, 4. marries a ſecond huſband D. and dies, D. ſhall make 
h bet. 4 — for C. out of this money; and if he writes letters, ſaying, he 
: illing to lettle the whole on her, and dies, theſe letters ſhall be 
ent | en as an appropriation of the whole to C. Groſvenor v. Lane, P. 
alte 75 2 Athyns, 180.] | | | Do 
The 0 x * the wife has a right in equity againſt her ſeparate 


Cc property, 


5 
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property, and againſt her huſband in reſpect of it, but not beyond 
at, 5 notice of ſuch ſeparate property. Lillia v. Airey, 1 Veſ. jun, 
277. | | 

[Agreement by wife, without the knowledge of her huſband, to 
pay additional rent out of her ſeparate property, good. Maſly . 
Fuller, 1 Vef. jun. 513. 4 Bro. C. U. 19. 8. C.] 


(2 M 8.) When not. 


[The huſband is not chargeable (in equity nor in law) with bis 
- wife's debts after her death, tho' he has a large fortune by her. Hear! 
v. Standford, H. 9 G. 2. C. T. T. 173. 3 P. /. 409.) 

The huſband ſhall not be charged with a debt upon ſimple con- 
tract or beach of truſt, by reaſon of a deva/iavit by the wife and her 
former huſband. 1 Ver. 309. 
- * Ho, if the wife before marriage makes a ſettlement, without the 
privity of the huſband, for her ſeparate uſe; the huſband ſhall not 
be bound by it. R. 2 Ver. 17. 2 P. V. 359. 535. | 

Tho' the ſettlement was made upon a former marriage, with the 
privity of the former huſband, the ſecond huſband not knowing of 
it, ſhall not be bound by it. 2 Ver. 17. 51 

So, if ſhe makes a ſettlement for the children of her former hui. 
band without the privity of the ſecond, but the ſettlement is detained 
in the cuſtody of her or her agents. 2 FP. V. 359. 

So, if the ſecond huſband has notice of the ſettlement, where : 
was ſubject to the control of the wiſe, who limits the eltate to her 
| ſecond huſband. 2 P. V. 534. | . 
Yet, if the wife before the treaty for the ſecond marriage makes a 
| ſettlement of a competent part of her eſtate, for a proviſion of her 
children by a former huſband, the ſecond huſband not having mace 
a jointure in recompence for this eltate, ſhall be bound thereby. 
22. 358, 606. | | 

So, if a woman agrees to diſtribute the reſidue of the eſtate of . 
amongſt others, and then marries, and by the death of B. ſeven year 
after the marriage, ſhe becomes entitled to the reſidue ; the huſband 
is not bound to diſtribute, for he was not within the intent of tir 
agreement. 1 Ch. R. 26. 4 
If a woman commits a devaſiavit, and afterwards marries and cits 
the huſband ſhall not be charged beyond what he had with his wut. 
R. 2 Ver. 118. Vide Baron and Feme (2 C). 


If the huſband makes a ſeparate eſtate for the uſe of the wiſe u- 


0! 


- ring their joint lives, and afterwards limits.the eſtate to the 85 
y 


the huſband for life, and after his death to the heirs of the wile, 
his heir pays 100 J. to the executor of the wife, with intereſt iro" 
the death of her huſband, and afterwards to the wife for liſe; if the 
wife dies before the huſband, the 100 J. ſhall not be paid by the hal 
band to the executor of the wife. R. 2 Ver. 330. . is 
[If a woman conveys. her property before marriage without 
privity of the intended huſband, it is fraud. 2 Jg. jun. 194-] 11 
[A woman pending a treaty of marriage with A. ſettled 3 y 
property to her ſeparate uſe, with his approbation; a ſcw dafs 55 
B. by a ſtratagem induced her to marry him, the day after by : 
thought of it: B. had no notice of the ſettlement till after the * 


© £ 


' 
{ 
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hen he procured from her a deed of reyocation ; that deed was ſet 
ade, as having been obtained by dureſs, and the ſettlement eſta- 


dlined. Coutiteſs of Strathmore v. Bowes, 1 Vef. jun. 22. 

[Conveyance by a Woman, under any circumſtances, and even 
the moment before marriage, good prima facie ; bad only, if fraudu- 
lent, as if made pending the treaty without notice. Ibid, 28.] 


(2M 9.) Truſt for a Wife, when it enures to the Huſband. 


If a man deviſes money for the purchaſe of an annuity in the name 


of the deviſee, to be paid to a woman and her aſſigns, and ſhe mar- 


ries, and afterwards does not cohabit with her huſband by reaſon of 
bis poverty; the huſband is the aſſignee of his wife, not being ex- 


cluded by ſpecial words, and the annuity, from the time of the bill 


by him exliibited, ſhall be decreed to be paid to him. R. Ca. Ch, 194. 
Vide Baron and Feme, (E 1, &c.) . | LOS 

So, if a term for years is ſettled by a woman before marriage in 
trult, and ſhe receives the mopey after marriage; the property is in 


the huſband, who may diſpoſe of it at his pleaſure. R. Hob. 3. 


in marg. 1 Ver. 7. 18, | ; 
So, if a term for years is ſettled by the wife, before marriage, 


on J. in truſt for herfelf, with the aſſent of the huſband, 4. dies, 


aud the woman takes another huſband; the truſt ſhall be in the 
power of the ſecond huſband. R. 2 Ca. Ch. 73. Semb. cont, Ca. Ch. 
208, | | . | | 

So, if the wife, with the conſent of the huſband before marriage, 
ſettles a term to pay the debt of the huſband, and afterwards in truſt 
for herſelf; the reſidue ſhall be in the power of the huſband. R, 
2 Ca. Ch. 73. | | — 

So, if a marriage ſettlement is agreed upon, and afterwards the 


huſband, to avoid a ſequeſtration, directs a term to be veſted in truſ- 


tees for the ſole uſe of the wife, and covenants that it ſhall be in the 
ſole power of the wife, yet takes the profits during her life; this 
term, tho' proved but by one witneſs to be made on ſuch an occa- 
lion, ſhall be decreed to the huſband. R. 2 Ca. Ch. 180. 

It by agreement. beſore marriage the wife is to be allowed to re- 
ceive the rents of her eſtate to her ſeparate uſe, and the agreement 


is left with 4. who receives, and with the privity of the wife, pays 


the rents to the huſband; A. ſhall not account for them to the wife 
after the death of her huſband. 3 Ch. R. 7. | 

80, if the huſband ſettles a term for years, to the uſe or in truſt 
for his wife; the huſband may diſpoſe, forfeit, or bar the wife of 


it; for he hath the ſame power over a truſt in right of his wife, as 


be hath of a term in her right. R. 1 Rol. 43. J. 25. per Finch. Ca. 
Ch. 266. 225. R. 2 Ver. Ho. R. Lane, Fay of. 5 

9, if a term is granted to the uſe of a woman, who afterwards 
marrics; the huſband may diſpoſe thereof. Semb. Ca. Ch. 266. 
(So, if the wife be entitled to a truſt term under her father's mar- 
age ſettlement, and her father give her in marriage without re- 


quiing any ſettlement, the huſband may diſpoſe of that truſt term, 


and prevent any thing ſurviving to her. 3 Ath. 435. i 
a man propoſing to give a „ money for her ſeparate 
4 C2 ng: | ule, 
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uſe, to ſecure it gives her a note for ſo much receive 
ing to be accountable, it is aſſets for the jor ter e 3 
Hodges v. Beverley, H. 1724, Bunb. 188.) | OW 
[if a eme. covert depolits money in a man's hands, to be kept fo; 
her ſe a , ſ .. + 2 ; 2 ept for 
parate uſe, it is aſſets of the huſband after his death. 7;d.1 | 

So, if a legacy is given to the wife out of a reverſion — 
| eſtate for life; and during the life, the huſband aſſigns it to A 4 
dies; A. ſhall have it, tho' it is afterwards paid to the wife and dif 
charged by her. N. Zq. R. 88. Vide py. (3 A 3, 4.) 4 

But if a term is granted or ſettled by the huſband for the jointur 
of the wife; the huſband cannot diſpoſe of it. R. Ca. Ch. 266 K 
I * 543. ** g 2 R. Ca. Ch. 225. - i 
o, it ſhall not be forfeited by the outlay indei 
Hhuſband. Ca. Ch. 225. ; 53 8 5 = 
Or, if it is ſettled aſter mariiage upon the wife, and afterwards 
upon their children; the huſband cannot diſpoſe of the truſt for the 
children. Semb. 1 Rol. 343. J. 32. . 

Or, if a term is ſettled before marriage in truſt for a woman, who 

afterwards marries, and the huſband ſurvives ; the hufband ſhall not 
have it, but the executor or adminiſtrator of the wife. R. 4 !:/. 
pw, 15 Lit. 35 1. 1 Rol. 346. J. 5. — But ſaid per Rolle to be R. cant. 

So, if land is ſettled after marriage for the ſeparate maintenance of 
the wife, who out of the profits ſaves money, which ſhe pts out It 
intereſt in the name of a truſtee, and diſpoſes thereof by her will, 
and dies; her huſband ſhall not have it. R. Ca. Ch, 118. 

8 If a bond 1s deviſed to a wife, 7 her ſele and ſeporate uſe, the 
intereſt is veſted in her in equity, as much as if it had been de- 
viſed to truſtees for her ſeparate uſe. Rolfe v. Budder, H. 1724, 
Bunb. 187.] | 
Ulf perſonal eſtate is given to the ſeparate uſe of a feme-covert, ſhe 
is conſidered as a feme-ſole, and may diſpoſe of it and all the accrucr 
upon it, if ſhe is ſeventeen. Hearle v. Greenbank, P. 1749, 3 Athyr:, 
695. 1 Veſ. 298.] | | 

[Bequeſt by wife of her ſeparate property, and its produce, whe- 
ther derived from her huſband or from a' third perſon, held good. 
Fettiplace v. Gorges, 1 Veſ. jun. 46. 3 Bro. Ch. Ca. 8. S. C.] 

If no diſpoſition of wife's ſeparate property, huſband ſucceeds 28 
next of kin, not by marital right. Id. 49.] 

[Feme-covert is regarded as a feme-ſole, as far as the inſtrument 
creating her ſeparate eſtate makes her proprietor z and if the pledges it 
purſnant to her power, the truſtees muſt hold to the uſes ſhe appoints; 
but where ſhe appointed for the benefit of her huſband, an inquiry 
into the circumſtances was directed. Pybus v. Smith, 1 Ve. jun. 189. 
3 Bro. C. C. 340. S. C. | ; 

[Where a wife was entitled to a ſhare on diſtribution of an in- 
teſtate's effects, and the huſband and ſhe were reſident in Pruffin, 
by the laws of which country one moiety of his effects muſt come 
to her on his death, the court ordered the money to be paid 10 
him without requiring him to make any ſettlement. Sawer Y- Sul, 

1 Anſtr. 63. 3 | 
| [Huſband is entitled to the income of his wife's equitable intereſt, 


umeſs he has received ſome fortune with her, or has miſbchaved, 


1 
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as by running away with a ward of the court. Macaulay v. Philips, 


4 Vef. jun. 15. 


So, if a term is created by a woman ſeiſed in fee, for a ſpecial 
purpoſe, viz. in truſt for her huſband for life, and afterwards to the' 
*Jue of that marriage, and for default thereof to herſelf for the reſi- 
due of the term; the huſband dies without iſſue, and the wife takes 
a ſecond huſband; he ſhall not have the term as a term in groſs, but 
it ſhall go to attend the inheritance of the wife, R. 4 Anne, I Sal. 
154. 2 Ver. 520. 3 

So, if a woman leſſee ſettles the term in A. in truſt, c. and af- 
terwards marries him in the reverſion and dies; the huſband ſhall 
not have the truſt; Lane, 113. 4 . 

Yet, if a term is before marriage ſettled, with the aſſent of the 
huſband, in truſtees, for the ſole diſpoſition of the qvife without hee 
huſband ; and the wife permits the huſband to receive the rents du- 
ring his life, his executor ſhall not account for the profits. Semö. 
2 Ca. Ch. 182. 2 ; 

[If ro J. per annum is ſettled in truſt for a wife's pin-money, and 
the huſband notwithſtanding finds her in clothes and other ne- 
ceſſaries, it is a bar to any demand for arrears of pin-money during 
ſuch time. Fowler v. Fowler, P. 1735, 3 P. V. 353-] © $ hf, 

So, if a legacy is given to-the wife, payment ought to be made to 
the huſband ; for it ſhall not be ſuppoſed to be for the ſeparate uſe of 
the wife, tho' ſhe lives ſeparately from her huſband. R. 1 Per. 261, 2. 
K. 2 Ver 659. = | 


(2 M 10.) When the Huſband ſhall be aided for the Portion of his 
Wife. wee? : 


So, if the portion of the wife is not paid before the death of the 
halband, where he has ſettled a jointure for it, his executor ſhall have 
it, tho' the wife ſurvives. R. Ca: Ch. 189. | 

Tho” part of the portion was out upon mortgage, which is a che 
in ation, and ſurvives to the wife generally. R. 2 Ver. 502. 

Tho' no agreement expreſſes, that the huſband ſhall have the por- 


tion. 2 Ver. 502, 


[ho' the huſband dies without iſſue, and the wife alſo dies before 


the portion is paid : for by the ſettlement of a jointure, the huſband 
15 2 purchaſer of the portion. R. Eg. R. 71. 
[Neither the huſband, nor any perſon ſtanding in his place, can 


haze the wife's fortune (in Chancery) without making a proviſion, 


Midaleceme v. Marlow, H. 1742, 2 Atkyns, 5 19.] | 

A wite muſt in general be preſent in court, to conſent or elect; if 
abroad, perſons may be empowered to examine her ſeparately, and 
to certify to the court, ſhe and they ſigning the examination. Par- 
js v. Dunne, A. 1750, 2 Ver, Go.) 

Un ſuch a cafe the examination and conſent ſhall be taken by a 
magiſtrate of the place where ſhe reſides, atteſted by notaries, and 
tranſlated on oath. 2 Brotun. Ch. Rep, 663.] | 


[And in all applications for money of the wife to be paid by con⸗ 


ſent to the huſband an athdavit muſt be made that there is no ſettle» 
ment of it on the marriage. Id. ib.] . | 
But if there be any queſlion as to the validity of the marriage of a 
| Cc 3 \ ward” 
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ward of the court abroad, the court will not order money out of th 
bank to be paid to the huſband. Roach v. Garvan, M. 1748, 1 Fer 
157-] | g 
pd if the huſband ſettles a jointure ſuitable to the portion of his 
wife, which conſiſts of chy/es in action, and an eſtate of inheritance 
and before the ſecurities are altered, and the inheritance ſettled the 
huſband dies; his executor ſhall not have thoſe debts, or the inheritance 
without a ſpecial agreement for that purpoſe, tho! the huſband left no 
otherwiſe, aſſets for his debts. R. 2 Ver. 68. a 
[Yet if on marriage certain agreements are made by way of ſettle. 
ment on the wife, and the huſband dies without having recovered 1 
bond debt given to the wife while ſole, it ſhall go to the huſband; 
repreſentative, he being a purchaſer, tho” the wife's fortune was of 
more value than what ſhe was to have by the ſettlement ; and ſo no- 
thing moving from the huſband to the wife, Adams v. Cole, I. 
9 G. 2. C. T. T. 168.] ; 
Yet, if the huſband releaſes all demands or portions of his wife 
for ſuch a ſum, this does not bar him of an eſtate due to his wife 28 
adminiſtratrix to her ſiſter, who was dead before the releaſe. Ca. Ch. 
253. Pide ante, (2 B 2.) 
(lf a woman in contemplation of marriage enter into an agreement 
with her intended huſband (without ſeal or ſtamp) by which her pro- 
perty is ſettled on the ſurviyor for life; this gives the huſband ſur- 
viving an equitable eſtate for life. 2 Brown, Ch. Rep. 534. ] 


(2 M 11.) When the Wife ſhall be aided againſt the AQ of her 
25 Huſband. | 


If a man agrees by articles to make a marriage ſettlement, Chancery 
will compel him to do it. Vide pope. (3 Z 1.) | 

If the wife agrees to ſell her inheritance upon conſideration of 
having part of the money to her own proper uſe, and the money is 
veſted in truſtees for the benefit of the wife; this money ſhall not be 
ſubject to the debts of the huſband, tho' the wife afterwards conſents 
that it ſhall. R. 2 Per. 64, 5. , | 

So, if the wife, having a jointure, agrees to join with her hu{- 
band in a ſale of it, upon his bond to ſettle ſo much other land on 
her jointure; the wife as to this bond ſhall be preferred to other 
creditors. R. 2 Per. 220. | 

But, if the bond is to ſettle other lands upon the wife for life, and 
afterwards upon the children, where the huſband by a prior ſettle- 
ment might have barred his ifſue ; the children ſhall not be preferred 
to other creditors, K. 2 Ver. 221. | 

[If a woman before marriage conveys her eſtate to truſtees, to paj 
her the proſits duriog life, and after her death as ſhe ſhould by will 
appoint, (or for want of it to her right heirs,) and ſhe marrics, and 
her huſband mortgages, and they both levy fine of the premiſes, de. 
claring the uſes to be for ſecuring principal and intereſt; this hal 
bind the wife, tho? ſhe inſiſts in her anſwer that it was by dures and 
fraud, unleſs it is otherwiſe proved, Penne v. Peacock, M. 8 6.2. 
C. T. T. . ] 


[If by articles prexious to the marriage of A. and B., the father o 


B. covenants to pay A. 100cl., and that his executors ſhould pay him 
5004, more as the reſidue of B. 's marriage portion; 


and A. core) 
| navy 
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nants to ſecure by ſpecialty 1000/.”to B. if ſhe ſurvives; and after 
the father's death, A. being indebted, aſſigns the 5oo/. to C. and 


| then becomes bankrupt 3. C. ſhall have it. Brett v. Forcer, H. 1746, 


Athyns, 403. | 143 | 
g If 5 oy, mortgages the eſtate of the wife, reſerving to them 


| the equity of redemption ; the perſonal eſtate of the huſband ſhall be 


firſt applied. 2 Ver. 604. After other debts paid. 2 Ver. 689.] 

So, if a man agrees upon his marriage, that his wife ſhall diſpoſe 
of goods or money by her will, a diſpoſal by writing in the nature of 
a will ſhall be good. Cro. Car, 219. 376. Vide pot. (2 M 14.) 
Vide Baron and Feme, (P 3.) | * 

And if it is found, that ſhe made a will, the verdiCt ſhall be good, 
tho' ſtrictly it is not a will. R. Cro. Car, 219. f 2 

So, if the wife makes a diſpoſition, according to the power given 
by her huſband, it ſhall be good, tho' the agreement or bond entred 
into by the huſband is cancelled by the wife during the coverture. 
1 Cb. R. 118. "PETS 5 

So, a diſpoſition by the wife (who has an article of her huſband 
for the management of her own eſtate) of money acquired by her 
own induſtry, allowing to the huſband a reaſonable maintenance, 
ſhall he good. R. Ch. R. 57. | 

If intereſt money, faved out of the ſeparate eſtate of the wife dum 
ſla, is put out at intereſt, and a bond given for it to the huſband, 
who declares by parol, that it ſhall go for her ſeparate benefit; the 
wiſe ſhall have the diſpoſal of it. R. 2 Ver. 748. 3 

[[f a huſband deſerts his wife and children, and her relations 
lend her ſtock wherewith ſhe trades and makes a profit, and lends 
money on bond and note, which the borrowers make payable to the 
huſband ; all ſhall be conſidered as her ſeparate property, and if the 
!vſband ſeizes her effects, the court will order them to be reſtored in 
\p-cie, or, if diſpoſed of, to pay the value, and tlie bond and note to 
be paid to her ſeparate uſe, Cecil v. Juxen, H. 1737, 1 Athyng, 
278.3 | 2 3 

Covenant by truſtees in articles of ſeparation between huſband and 
wiſe, to pay him an annuity out of her property aſſigned to them; he 
covenants not to moleſt her, and the annuity is declared payable only 
while he ſhould leave her unmoleſted ; by a breach of the covenant 
on his part, the annuity is gone for ever. Semb. 2 Auſtr. 345. 

[Agreement on marriage to ſettle ſtock and other property of the 
wite to her uſe; huſband having by fraud made her transfer the ſtock 
to him, was decreed to transfer the ſtock, and aſſign the reſt under 
the direction of the maſter, to truſtees for her uſe, who were to re- 
ceive the dividends due, and to become due, till ſuch transfer and 
alignment, Lampert v. Lampert, 1 Veſ. 21.) | 

Wife having a right to be exonerated out of the aſſet of her huſ- 
band, in reſpect of money raiſed by mortgage of her, eſtate, and re- 
cerved by him, barred of ſuch right by her telling his executor, that 
lhe would not raiſe her claim; and whether the legacies were paid 
before or after ſuch declaration, makes no difference. Clinton y. 
liger, 1 Veſ. jun. 173. 3 Bro. Ch. Ca. 201. S. C.] | 

(Scttlement of the property of a married woman, (a ward of the 
court,) and of all the dividends and intereſt accrued, directed iu op- 
Cc4 | IE poſition 
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poſition to an aſſignment by the huſband for a valuable jun 
Like v. Bereford, at the Noll, 3 Fel. jun. 506.] ö onlderation; 
[Huſband's aſſignment of the wife's property will not bar he 
Equity upon it. Pope v. Craſhaw, 4 Bro. C. C. 326.) ; 
[Huſband and wife levy a fine of the wife's eſtate, and ſettle 
the ſame with a power to them to .revoke, and declare new uſes. 
they afterwards join in a mortgage term to ſecure a Tum redeemable 
in payment by the huſband or the perſons to whom the freehold ſhould 
belong ; the mortgage was paid off, and the term aſſigned to a truſle- 
to ſuch uſes as the huſband ſhould appoint ; he afterwards (without 
the wife) borrows a further ſum and makes the term a ſecurity, and 
the truſtee joins in the aſſignment; the huſband by will orders his 
perſonal eſtate to be applied in payment of debts, except thoſe ſe. 
cured on mortgaged eſtates; this is the huſband's debt, and payable 
by his perſonal eſtate, not by the mortgage term. Afeley v. Earl f 
Tanlervuille, 3 Bro. C. C. 545.) | | m3 
[Intereſt ordered to be paid to the wife, the huſband being re. 
duced by diſeaſe to great imbecility of mind. Bird v. Lefevre, 4 Bra 
LEI 


(2M 12.) Proviſion for a Wife. 


(2 M 12.) Flow expounded, ) How a proviſion for the dower of 2 
wite ſhall be aſſiſted by a court of equity, vide pot. (3E 1,2.) 

ng 1 by marriage articles ſhall be enforced, vide 57%. 

I, Oc. 

(3 If a man by his will deviſes lands to truſtees, to pay a third part 
of the profits to his wife, till his ſon attains the age of 21 years, and 
the other two thirds for his debts ; tho? the ſon and wife die (the 
ſon under that age) the third part ſhall be paid to the executor or 
adminiſtrator of the wiſe, till ſuch time as the ſon would have at- 
tained the age of 21 years. R. 2 Ver. 65. gat! 
If the huſband purchaſes a patent of a chace to himſelf and hi; 
wife, and B. dies indebted, the wife ſhall have the benefit of it ſor 
her life; Tor ſhe cannot be a truſtee for her huſband, and therefore 
it ſhall be intended for her benefit ; tho B. ſhall be a truſtee for the 
exec. Zan o9T i 5: ; 


So, if the huſband takes a mortgage, bond, c. in the names of 


himſelf and his wife ; they ſhall go to the wife if ſhe ſurvives, aud 
there are atlets ſufficient for his debts. ' R. 2 Yer. 683. 

[If A. deviſes 20001, ſtock to B. by her maiden name, not know- 
ing her to be married, and the huſband and wife agree to ſettle this 
20007. in truſtees, in truſt for the huſband and wife, and the ſur- 
vivor, and transfer to truſtees, and a declaration of truſt is prepared 
and ſent to huſband, who objects to it as not according to the agree- 
ment, and direQts another according to it, which is drawn, but before 
executed huſband dies, and wife adminiſters ; ſhe ſhall have the 
20001. in her own right, and not as adminiſtratrix. Fort v. Fert, 
A. 9 U. 2. 6. 1. . 191.] 335 25 
If a huſband voluntarily after marriage allows his wife the profit 
of butter, poultry, and the like, out of which ſhe ſaves 100/., whic 
He borrows, and dies; the court will allow this as a debt, 1 


LS 
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F211 come in 28 2 creditor for 100 J., eſpecially if there is no defe& 
of aſſets. Slanning v. Style, M. 1734, 3 F. V. 334] - 

Or, if he allowed her two guineas on the renewal of eyery leaſe, 
Calmady v. Calmady, 3 P. M. 339-] ; 4 5 

(If huſband does not pay his wife her full pin-money, and on her 
complaining thereof, tells her ſhe ſhall have it laſt, and dies; ſhe 
ſhall be let in to have the arrears of her pin-money, Ridout v. 


Lewis, H. 1738, 1 Atkyns, 269.] | 

[If A. before marriage conveys land to truſtees, to ſecure 100 1. 
to his wife for her ſeparate uſe, and after many years, on diſputes, 
he leaves him and goes abroad, but without ſuſpicion of inconti- 
nency, and is excommunicated for non-appearance to a ſuit for 
reſtitution of conjugal rights, inſtituted after ejectment brought by 
the truſtees for arrears of annuity; the court will not relieve againſt 
payment of it, tho' the huſband offers to receive her, and ſhe will 
not return z eſpecially if 4. has paid her ſome part of the annuity 
fince her elopement. Meore v. Moore, H. 1737, 1 Atkyns, 272.) 

[If huſband, by articles previous to a ſecond marriage, agrees 
that one-third of his eſtate ſhall after his death go to his wife, and 
one-third to his children by that and the former marriage, and af- 
terwards transfers ſtock to his wife for her own uſe, and makes his 
will, directing that after his marriage contract fulfilled, his effects 
ſaould be divided between his wife and two daughters; the tranſ- 
fer of ſtock ſhall not affect the groſs eſtate of teſtator, the whole 
of which was to be divided in ſuch proportions by the marriage ar- 
ticles, which he could not alter; yet it is good againſt the teſtator, 
and ſhall be anſwered againſt his teſtamentary ſhare ; for gifts be- 
tween huſband and wife will be ſupported in equity, tho” the law 
does not allow the property to pals. cas v. Lucas, T. 1738, 1 At. 
&inr, 270.) | 


* 


(If father and ſon are parties to marriage contract, and there is a 
delicieney in the lands ſettled for jointure, the wife has a lien on 
tue eſtates both of father and ſon. Probert v. Morgan, P. 1739, 
l Allyns, 440.7 9 | | 

Ut by articles previous to marriage it is agreed, that every thing 
which ſhould come to the wife ſhould go to them for their lives, and 
ater the death of ſurvivor to the heirs of the body of the wife by 
the huſband begotten ; the money veſts in her only, and not in him. 
Cen v. Etins, M. 1742, 2 Atkyns, 473. 1 | 
| [If A. having an annuity for life of 50/. iſſuing out of lands, mar- 
nies B., and on ſeparating, B. covenants to allow 14 J. per ann. out 


bis own eſtate, and 247. out of the annuity, and 12/. for his 


daughter by A., and then B. aſſigns all his eſtate (including the an- 

dung, to C. a creditor ſince the deed of ſeparation; the truſts ſhall 

be decreed as againſt B., and on A.'s paying C. the remainder of his 

2 he ſhall aſſign the annuity to the truſtee in the deed of ſeparation. 
er v. Fitzer, H. 1742, 2 Athyns, 511. 

Lf A. an infant, entitled to a leaſehold, and to 500 J. reſidue of 
= 2 s eſtate, marries B. who by deed after marriage agrees with 
5 22 executors that the 5300 J. ſhall be ſettled to A. 's ſeparate 
"+ tor life, and then to the iflue of the marriage, with power to 
tulter, to lend the money to B. which they do, and B. becomes 
ukrupt; the truſtee ſhall come in as creditor for the money 08 

22 Þ | altcr 


1 
1 
. 
i 
+ 
4 


and profits with power to ſell : on bill by creditors and legat 
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after execution of the deed. Midalecome v. Marlow, H. 1742, 2 4, 
Eyns, 519. = 
& [If : 2 obliged to do a particular thing for his wiſe's bene 
does a thing equally beneficial, it ſhall be preſumed a ſatisfaction: 
as, long annuities are ſettled to huſband for life, wife for life, then 
all the children equally, with proviſo that huſband, wife, and tru. 
tees, may ſell them abſolutely ; huſband alone ſells, and afterwards 
ſettles ſtock cf greater value to himſelf for life, wife for life, eldes 
ſon for life, his wife for life, and to the children: this is a ſatisfc. 
tion for the long annuities, Weyland v. Weyland, P. 1742, 2 Athy, 
632.] 

it huſband receives a conſiderable fortune by his wife, and never 
makes proviſion for her, and 500./. is left her for which ſhe brin 
bill, and it is referred to the maſter to receive propoſals from him for 
a proviſion which he never lays before the maſter, and the executor 
by order pays the money, which is laid out in ſtock for the benefi 


of huſband and wife, ſubject to further directions, and huſband dies, 


the principal and dividends ſhall be paid to the wife; had this been 
the whole fortune, the huſband ſhould have had the dividends, Bu 


v. Simmons, MH. 1743, 3 Atkyns, 20.] 


[If huſband has received great part of wife's fortune, and will not 
make ſettlement, the court will prevent his receiving the reſidue, 2nd 
even the intereſt which ſhall accumulate for her benefit, unleſs he is 
ſtarving. id.] | 

[Settlement on marriage of the wife's ſtock in truſt for the huſband 
for life after the wife's death, if he ſhould ſurvive her; if no iſe, 
the whole to reveſt in her with power of appointment, and in de- 
fault thereof to her next of kin: the wife eloped, and lived in adi 
tery. On bill by the huſband to have the dividends paid to him di- 
ring their joint lives, decreed that the coſts, and alſo the expences 6: 
the huſband in a groundleſs ſuit inſtituted againſt him by the wife in 


the eccleſiaſtical court, ſhould be paid out of the accumulation ; and 


that the future dividends ſhould be paid into court. Ball v. Mang. 
mery, 2 Veſ. jun. 191. = » 

[No omiſſion in the ſettlements not expreſſing whether the dh. 
dends ſhould go to the huſband during coverture, for they would 0 
ſo by law; and evidence of ſuch intent, or that they ſhould be to tl: 
leparate uſe of the wife, refuſed. Hid.] ; . 

Aſſignees of a bankrupt muſt make a proviſion ſor his wiſe out © 
all her property, which can be obtained in equity only; and a ſeri 
ment before marriage of part of her property to her ſeparate uſe cs 
not exclude her from ſuch benefit. Burdon v. Dean, 2 Veſ. jun. 0%. 
| [The equity of a wife to have a proviſion out of her truſt prope”! 
claimed by the huſband attaches on newly-acquired property. 179. 


7 


jun. 6p8.) 


[Deviſe to the uſe of A. and her iſſue in ſtrict ſettlement, ſubjcc 


to a truſt for debts and legacies, and to pay annuities out of e 
ees, © 


of the annuitants being living, the aſſignees of A.'s huſband, 2 ban. 


rupt, defendants were decreed to make propoſals for a proviuen or 
her. Ofevell v. Probert, 2 Vef. jun. 680.) 4 

[Aſſignees of bankrupt, taking his wife's fortune out of the aun 
muſt make a proviſion for her. They conſented. to giv* hen 


Frown v. Clark, at the Rolls, 3 Vef. jun. 166. Freeman v. Paiſley, 
44, 421. See alſo Pringle v. Hodgſon, 3 Veſ. jun. 617. Pryor v. 
Hill, 4 Brown. Ch. Ca. 139.] | | | 
| [Huſband under a decree to propoſe a ſettlement of ſtack belonging 
to his wife, transferred to the accountant-general by order, came to 
an agreement with her out 'of court, and while they lived apart, but 
uot legally ſeparated, to take part, and give up the reſt ; the huſband 
dying before any ſteps were taken for executing it, the whole held to 
(irvire to the wife. Macaulay v. Philips, at the Rolls, 4 Veſ. jun. 15.) 
[By the common law, the wife can have no property during the co- 
rerture, but all her eſtate is veſted in the huſband : but courts of 
equity have for ages paſt thought the rules of the common law too 
herd, and have thought it right to protect the property of the wife 
from the extravagance of the hnſband in caſes clear of fraud, This 
is done by the intervention of truſtees; and thus far the wife is to all 
intents and purpoſes a ſingle woman: and whenever the truſt can be 
ſupported in equity, the court of B. R. will conſider the truſtee en- 
titled at law. Fraud infects every tranſaction; but more eſpecially 
b-tween ſuch near relations as man and wife; therefore it is, that a 
conveyance after marriage is totally void as againſt creditors, for then 
lere is no conſideration. By Lord Mansfield Ch. J. 3 Term Rep. 
029. in not. Haſiington v. Gill. Sce alſo Cowper, 432. 3 Term Rep. 
5. R. 618.] X „ | 
[lf an eſtate is given to a huſband for the /velihood of his wife, he 
ſnull be conſidered as truſtee for her ſeparate uſe. Darley v. Darley, 
1. 1746, 3 Atkyns, 399.] 1 
If 4. on his marriage with B. ſettles an eſtate, which he has no 
rizht to ſettle, on her in jointure, and A. alſo covenants to leave her 
a houſe worth 3000 J., or that his heirs, executors, &c. ſhould pa 
lier intereſt of 3000 J., and there is alſo a term for paying her 1 = 
ler annum on failure of performance, and her portion is applied to 
ciſcharge incumbrances which are aſſigned to her; after 4.'s death, 
2:4 not leaving the houſe, C. the reverſioner, on confirming B's 
(Rn and the covenant, ſhall have the incumbrances aſſigned to 
um, and be indemnified out of the perſonal eſtate againſt the 150 . 
fer annum. Lord Portſmouth v. Lady Suffolk, T. 1747, 1 Veſey, 30.] 
[As in the caſe of pin- money, fo if a wife ſuffers her huſband (one 
of the truſtees) to receive the rents of her ſeparate eſtate, ſhe can 
come m as a creditor only for one year's arrears. Lord Townſhend 
„I indtam, 7. 1750, 2 Veſey, 1.] | | 
Lf huſband, on receipt of his wife's ſeparate eſtate, buys jewels, 
zac gives them to her, it is like paying her the money of her ſeparate 
_ and ſhe may retain them, tho? not as paraphernalia. Vid.) 
11 Jewels of the wife, tho' given by the huſband's will to her for 
10 5 not be ſold for payment of the huſband's debts charged on 
"If. "6 op aid of perſonalty. 5 Brown, Ch. Rep. 556.] 
2 an nas power to make a jointure of a char yearly value, the 
Fax de T be computed at the time the jointure 1s made, and not 
. 7 ol continuance, E. Tyrconnel v. D. Ancaſter, T. 1754, 
Nn yearly value means clear of taxes borne by tenants, accord- 
_ © ulage of the country where the lands lie, but ſubject to 
ix, aud thoſe borne by landlords. IId. | | 
| 3 [A femre 


F 
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[A feme-covert is entitled under a will to the intereſt of mon far ber {er 
her life, with a power of appointment as to the principal; the eie. means. 
cutors for her ſupport pay her part of the principal; ſhe dies, having 80, 

pointed to her huſband ; he cannot claim ſuch part of the yrin- hre fi 
cipal from the executors, it having been paid for her maintenance her ſep 
and therefore he had the benefit of it. Randal v. Hearle, ff, (Al 

. cator 
5 Money veſted in truſtees in truſt for huſband and wife ſuccel. gives a 
ſively for life, remainder to the children, and in default thereof tg 200. 
ſach perſon as the wife ſhould by deed or will appoint : the money by will 
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ordered to be paid into court, and on taking the conſent of the wif 
in court, her deed conveying this contingent intereſt was eſtabliſheg, 
Guiſe v. Small, 1 Auſir. 277-] | 


(2 M 13.) When barred.) But if the huſband ſecures 3001, for 
his wife, if ſhe ſurvives him, by bond and judgment, and afterward; 
the huſband and wife join in a fine of the lands of the huſband and 
cancel the bond, and the purchaſer reſerves 200 J. to ſecure himſelf 
againſt an annuity charged upon the eſtate, and gives a mortgage to 
a creditor of the huſband to pay him the 200 J. after the annuity 
ceaſes; the wiſe, tho' ſhe ſurvives, ſhall be barred of the 3oo J. againk 
the purchaſer and the mortgagee, R. Eg. R. 19. 


(2 M 14.) Diſpoſition by a Wife. 


If there is a proviſion that the wife by her will ſhall diſpoſe; 1 
writing, in the nature of a will, is ſuthcient to diſpoſe, tho' ſhe ca- 
not make a will. Cro. Car. 219. 376. Vidę ante, (2M 11.) 

[But where it was part of the agreement made before marrigs, 
that the wife ſhould have power to diſpoſe of her property by wil, 
it was held that a will made previous to the marriage, tho! ſudle- 
ſequent to the agreement, was revoked by the marriage. 2 Brun 
Ch. Rep. 534.1 

[If feme-covert has a power to diſpoſe by writing purporting to be 
a will, yet proving it in the ſpiritual court will not give it the a 
thority of a will, it is only an inftrument or appointment in purit- 
ance of a power, and before it is. proved in the commons as a tet 
mentary conveyance, the huſband ſhould be examined as to his con- 
jent. Henley v. Philips, T. 1740, 2 Athyns, 48.) 

So, if ſhe has a power to diſpoſe in the lifetime of her huſbans 
tho? it is not ſaid, that ſhe may do it by ſuch writing. 2 Ver. 329. 

If ſhe has power to diſpoſe by writing under her hand and ſeal, 
diſpoſition by will ſigned and ſealed by her ſhall be good. R. Ur. 
G . 

If there is a power to huſband and wife, and the ſurvivor, = 
a reverſionary intereſt after their deaths, by writing under hand al 
ſeal before two witueſles, and huſband dies, wife marr:es agait, 15 
during coverture appoints by will ſo executed, it is good. Burnt 
v. Mann, MH. 1748, 17. 156. 85 1 

If upon marriage a power is reſerved to the wife to u 
her perſonal eſtate, ſhe may alſo diſpoſe of all the profits t2eres 
2 Ver. G35. 


* 


So, all her perſonal eſtate ſhall be preſumed to be the produce & 


ber f-rarat eſtate, if it does not appear to have come to her by other 
means. R. 2 Ver. 535. 


So, if after marriage the huſband gives a note, that his wife ſhall 


re lach money at er diſpoſal; the principal and intereſt ſhall be 
ler ſeparate eſtate. 2 Ver. 659. | 


A mere voluntary promiſe from a huſband to a wife, and exe- 


cutor only, is never eſtabliſhed by this court, therefore, if huſband 
gives a note or certificate to his wife, declaring ſhe may diſpoſe of 
700 J. as ſhe thinks proper, ſhe cannot diſpoſe 'of them after his death 
by will, Darley v. Darley, M. 1746, 3 Atkyns, 399.] 


t money is ſettled to be laid out in lands, and a term created to 


riſe 4000 J. to be paid according to the wife's appointment, and 
here happens a loſs on the funds in which the money is veſted, it 
als on the reſidue, and no part of it on the 4000 J. Ole v. Heath, 
WM. 1748, 1 / 135] . | 

Money deviſed to be laid out in land for feme-covert in tail, with 
renerfion to her in fee; ſhe having been examined on commiſſion apart 
fom her huſband, chooſes to have it paid to him: not paid without 
nn affidavit by both, that there is no ſettlement, Binford v. Bawden, 


70. jun. 512. 2 Veſ. jun. 38. | | | 
(If on marriage an eſtate is ſettled in truſtees, to receive rents and 
profits for wife's ſeparate uſe, and as ſhe ſhall direct, and ſhe ſells 
t without truſtees' knowledge, and huſband covenants that it is free 
from incumbrances, and there is no proof of huſband's uſing influ- 
ence, tho' he received the money, the purchaſe is good; but the 
purchaſer muſt rely on huſband's covenant ſolely againit incum- 
brances, Grighy v. Cox, T. 1750, 1%. 517.] | 

[Feme-covert can diſpoſe of her real eitate only by fine, or by har- 
ing conveyed to truſtees before marriage, in truſt, for ſuch perſon as 
ſhe hall appoint, or by way of power over an uſe, as if ſhe conveys 
to uſe of herſelf for life, remainder to uſe of ſuch perſon as ſhe ſhall 


point; but not by bare agreement with the huſband, tho' that may 


bar tenancy by the curteſy, unleſs the agreement be ſuch, that the 
may afterwards apply to equity to compel the huſband to carry it 
mo execution, and then gu. Whether her heir at law is bound? 
Pack v. Monk, H. 1750, 2 Vef. 190.] 


[lf a father creates a truſt of real eſtate, the rents to be paid to 


tis daughters, ſole or covert, for their ſeparate uſe, to their own 
lands, or as they appoint, and they join in bond with their huſbands; 
tie truſtees ſhall pay the rents to the obligees. Stanford v. Marſhal, 
M. 1740, 2 Atkyns, 68.] | 
Uf feme-covert, having ſeparate eſtate, doth with her huſband and 
er truſtee call it in, diſcharge the truſtee, and it is placed out in 
tie huſband's name, and intereſt is received by him, and on his 
. ah ſhe manages it as his executrix; ſhe is barred from claiming 
11 her leparate eſtate. Paiwlet v. Delaval, T. 1755, 2 Ve. 663.] 
t is not determined that a wife may not diſpoſe of her ſeparate 
Moperty without the intervention of truſtees, or to her huſband with- 
"Miruſtees, or her judicial conſent in court. 1bid.) 


bu) oy do it by act in pair, where no menace or impoſition. 
_ may pledge it as a ſecurity of hnſband's debt, and then huſ- 
(If. 


al exonerate, Id. 


— — — — — 
————— —- — 


— — — — — — 
- — — — n — — 
— —— — — —  — — — - — 
— — — — — > 2 * 
L — 
2 = \ ff _ * 
2 = —W”. TIE” — 


— > 
__ 


— — pros Þ 
— — 
— — —.— — 
— — 
0 — — - — 
5 i »_, 


* 
yn * — _— — — > " — — 3 * — 
— — —— — — — SO - - — 
p 
— — A — 
— — — —. —— N — 
. — — —— — = >— De — — Ne ee — —— —— —— - —— — 
— —— — — — — — — — = _ — — —.— — = wo nn mm rs > — . ̃ — = = 
- 4 = . — —— — — — — — = . 2 — — — 5 > >< — : . 2 
W r — = — * = 3 — = DR er : : : —_ T ww Fl 
4 4 * — — . 2 þ + — 8 4 — — 3 : ooo — — 2 — 
g bo. 4 * 33 * — . — > — 2 2 8 — — ——œ — — — —— 2 —— 4 K — E — 4 
29 - 32 - * . 5 2 7 — — — N _—— : 
5 A — — ny — <2 + > — — * — . —— . A - . . — - — 
o , = - k 
—— — 2 7 — -7 _—_ l A — p 6 he I” = 0" * a . 9 . 7 = _ \ l 
4 - 3 * p L * ; 2 - - = — = 
T7 1 - — * * ts 2 4 by —_— * WF _ g = 2 1 o ; 
1 7 a” 4 L <=. SET 4 ar LA ES. 2 * — = b 1 —— n 2 5 24 4 8 od l 54 vous as — - u. 
9 5 . - Pa Ky - = £ # 4 N * * * — a >= 2 \ { 8 5 — = = Rf 
15 1 - = A _—— K 2 © 2 2 8 4 — — » * * — 33 a. 
LS - b \ | "I — —— py : — — - = : — 
_ -— woÞ__ * : r _—_— =_ 2 r 3 x — 7 — — — 
— * 3 5 = — bs 8 ks 3 pal o _— = = 
8 1 = x. 4s KC 3 
= = a. Wl Lo" - 


DD Er 


— — 


— 
7 — 


—— —— cor ů ore one —ñ— eg err 


—— 


1 
z 3 — * 
5 r 
a I E > 
7 . 8 
- * 
33 
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If a feme-covert aſſigns her ſeparate property * the hands öl 


truſtees, the aſſignee may come for execution of t 
diſpoſition is valid to the extent of her power ; — ON n 
ditor has no lien in equity on that property. 2 V.. jun. l -6 Alas 

LA. by will directed money to be laid out in manors — | 
ments, tithes, and hereditaments; or very long terms, 6. = e 
ations applicable to real eſtates : one of the deviſees was 3 
woman, and executed a deed of appointment of her ſhare of th 
money, which, on account of her option to conſider it as perſona 
was held effeCtual againſt her heir at law, without her havin a. 

examined. Walker v. Denne, 2 Veſ. jun. 170.) SY 

[Truſt in a deed of ſeparation to permit A. to receive the din 
dends of ſtock for the maintenance and ſupport of the wife nit 
a covenant of indemnity to her huſband, a grant by her of ol au- 
nuity out of the dividends was held void. Hyde v. Price, at lle 
Koll, 3 Vef. jun. 437] jo ; 

[Huſband and wife living ſeparate under a divorce d men et tl;rs 
obtained againſt the wife for adultery, ſhe petitioned that a lun 
of money belonging to her might be ſettled to her ſeparate uſe; le 
petitioned that it might be paid to him; the court refuſed to make 
any order. Carr v. Eaſtabrocke, 4 Veſ. jun. 146.] 
[Surrender ſupplied for a wife againſt a diſtant heir not provided 
for by the teſtator, tho' provided for aliunde. Chapman v. Giiſon, a 
the Rollt, 3 Bro. C. C. 229.] | | 
[Money inveſted in truſt for a married woman, to pay her tle 
intereſt for life, to her ſeparate uſe, and after her deceaſe, to ſuch 
perion and ſubject to ſuch powers, Ec. as {he ſhould by any inliru- 
ment in writing from time to time, or by will appoint, (during her 
preſent coverture,) ſhe cannot diſpoſe of the principal at once by 
deed, but by a revocable act only. Szcket v. JW ray, at the Ri, 
4 Bro. C. C. 483.] 5 | | 

[Money ordered to be paid to the huſband in right of the wife, : 
velted intereſt in him. Zygate v. Anneſley, 3 Bro. C. C. 302.) 

[Where a married woman will conſent to have part of her for- 
tune in court paid to her huſband, the order muſt be made. Duns 
moch v. Alkinſon, 3 Bro. C. C. 195. 6 

[Wife's legacy not to be paid to the huſband without her conſe! 
taken before commiſſioners, ſhe being abroad. Buurdillon v. Adu, 
3 Bro. C. C. 237. | 

[Huſband and wiſe agree, that the property ſettled to her ſeparat 
uſe ſhall be paid to the huſband ; the agreement ſhall be carried in 
execution by decree of this court. Ellis v. Atkinſon, 3 Bro. C. C. 563. 

[ Feme-covert by deed directed her truſtees to pay, apply, and Cit 
pole of the rents, iſſues, and profits of her ſeparate property, dur 
her life, to her huſband for Eis own proper uſe and beueſit: che u 
tention being only to give him the adminiſtration during coverte, 
without account, the widow held to be entitled after his death tv 
the future rents, and to thoſe accrued in his lifetime, and not fe- 
ceived: if the intereſt had paſſed, the tranſaction under the ci 
— muſt, have been ſet alide, Milnes v. Buſs 2 V4 Ji. 
488. BY 
[The rule that a feme-covert is to be conſidered as 2 Lem 
reſpect to her ſeparate property, does not extend to tranſactions V 
her huſband. Milucs v. Biſt, 2 Ve. jun. 498.4 
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A Jeed between huſband and wife on her ſeparate eſtate ſhall 
1 de eſtabliſned without her preſence in court, where the truſtees 
at the parties to file a bill. 2 Veſ. jun. 500.] 


[The court cannot take the conſent of the wife in regard to the . 
diſpoſition of her fortune, unleſs the amount be aſcertained, Ed. 


wands v. Townſhend, 1 Auſtr. 93.] | 76 


(2M 15.) When the huſband is in exile.) So, the wife, where 
me huſband is in exile, may act in all reſpeCts as a feme-ſole : and 
therefore may make a will, and diſpoſe of her land; tho' by the 


1.34 H. 8. a deviſe of a feme-covert is void. Eg. Abr. 171. 2 Fer. 


E ö ; 


(2M 16.) When the Covenant of an Huſband and Wife ſhall be 


enforced, tho? void. 


I 


If the huſband gives a bond or covenant to his intended wife, to 
make a ſettlement upon her, tho' the bond is avoided by the mar- 
rape, it ſhall be evidence of an agreement, and the huſband ſhall be 
compelled to make a ſettlement. K. 2 f. W. 243. 

So, if the wife covenants, being an infant, to ſettle her eſtate, ſhe 


ſhall be compelled to do it, if the huſband makes a ſuitable ſettle- 


ment. 2 P. VW. 244. | 
| (2 N) Charitable Uſes. 


(2N 1,) Relief by Original Bill. 
( Honcery will relieve by original bill upon a giſt to charitable uſes 


within the /. 43 El. 4, R. Ca. Ch. 135. 267. Dub. Ca. Ch. 


158. Vide ante, (V 6.) 

{The court will not make a decree for eſtabliſhing a charity, which 
zs properly regulated by charter from the crown. Attorney-General v. 
Snart, H. 1747, 1 Veſ. 72. ] | | 

[A ſchool] founded by charter muſt be regulated according to the 
charter, not in this court, as where no charter. Attorney-General v. 
Middleton, T. 1751, 2 Veſ. 327.] | 

The ſtatutes of a private foundation under a charter are not ex- 
ecuted in this court. Bid. | 

{The juriſdiction of this court does not extend to charity-ſchools 
where local viſitors are appointed ; if it is a private viſitor, he and 


his heirs have a right. Attorney-General v. Price, T, 1744, 3 At- 


hen 108.) | | 

(If there is a public endowment by the crown, then a commiſſion 
may iſſue from this court to inſpect the charity, and the application 
of the money; but if by letters patent, or act of parliament, a local 
Viſitor is appointed, this court cannot interpoſe. id.] ; 

UF oundling Hoſpital being regulated by governors under a charter, 
confirmed by act of parliament : motion for an injunction to reſtrain 
them from building round it refuſed, no breach of tru{t having been 
ſhewn, either by poſitive or probable evidence. Attorney · General v. 


rt of the Foundling Hoſpital, 2 Veſ. jun. 42. 4 Bro. C. C. 
5. | | 


[To convert meadow land into buildings is not in the nature of 


valle, unleſs clearly injurious. Vid. | 
| Trxuis 
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| by the truſtces, and a plan confirmed by decree, taken from the par. 
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[This court has no juriſdiction over governors of a charity 4 


bliſhed by charter, unleſs they have alſo the management of the ce. 
venues, of which they are then conſidered as truſtees. Alttorney.Ge. 
neral v. the Governors of the Foundling Hoſpital, 2 Vef. jun. 42 4 By, 
GC. 6. 04 i : 

[On information, adminiſtration of a charity under an appointment 


ties appointed, being ſubjects of the United States of America, and 
therefore not now liable to the control of the court. Intereſt under 
a power of appointing the application of a charity not ſufficient to ſul. 
tain a bill. Aztorney-General v. the City of London, 1 Veſ. jun. 2 5 
3 Bro. Ch. Ca. 171. S. C.] | 

[On information for a charity, relator appearing to have no title, 
there can be no decree- but to diſmiſs the information, and in that 
caſe coſts cannot be given out of the charity. Attorney-General y, 
Oglender, 1 Veſ. jun. 246.) N | 

[Yet the chancellor, in relation to Berkhamftead ſchool, founded by 
act of parliament, with a local viſitor, (the warden of Al! Souls,) did 
make a decree for taking an account for letting leaſes, and pro- 
poſed augmenting the ſalaries of the viſitor, the ſchoolmaſter, and the 


uſher. bid.) | 


[Where the governors of an hoſpital are viſitors alſo, they are at- 
countable to this court guoad the eſtates, but not qucad the govern- 
ment of the houſe. Attorney-General v. Lock, T. 1744, 3 Athyns, 10% 

[If truſtees have a diſcretionary power to repair road 4. till it i 
good, and then road B., the court will not interpoſe, unleſs they act 
corruptly ; yet will not diſmiſs the information. Attorney-(zenerc! . 


| Harrow School, T. 1754, 2 Veſey, 551.] 


What are charitable uſes, and how regulated by commiſſonet, 
vide Uſes, (N 1, &c.) 

So, by a bill by the attorney-general by way of information, it 
will ſettle or direct the diſpoſition of a real or perſonal eſtate to cha- 
ritable uſes. Ca. Parl. 22. Ch. R. 259. Tho' the king is patrol. 
Skin. 645. | | 

And oblige truſtees to act or aſſign their truſt, Ca. Parl. % 
Vide poſt, (a W 6.) | 55 

[On an information by the attorney-general, the court will ple 
proper directions as to the charity, without regard to the umpropric*! 
of the prayer of the information. Aztorney-General v. Jeans, H 
1727, 1.Athyns, 355. Attorney-General v. Brereton, 7. 1752 2 14 
425-] = : yy 
[Where there is no charter, the information ſhall not be diſmiſſed, 
becauſe the relief prayed is improper ; but there thall be a decree is 
the eſtabliſhment ; otherwiſe, if there is a charter. Attorney Och 
v. Middleton, T. 1751, 2 Veſcy, 327.] J n 

[Any perſon, tho' the moſt remote, in the contemplation of a ci 
rity, may be a relator. Attorney-General v. Bucknall, T. 1742, 2% 
kyns, 328.7 | | | ene 

And a charitable uſe, as well as a purchaſer, ſhall be rellen 
againſt a voluntary conveyance. Is 

So, againſt a leflee, who made originally a mortgage, but 2 5 
wards diſcharged and aſſigned it for ſecuring a purchaſer of — 
nements in the leaſe from meſue incumbrances. R. 1 Ch * ul 


CHANCERY. 4h 
And to ſuch a bill all the terre- tenants need not be parties. R. 


Sal. 163. 
80, a * by the commiſſioners may be confirmed by original bill. 


R. Ca. Ch. 193- | | 

[Notwithſtanding a decree under a commiſſion of charitable ufes, 
the court may permit a ſuit here, in which neither fide is bound by 
what appeared before the commiſſioners, but may ſet forth new 
matter. Burford v. Lenthall, P. 1743, 2 Atkyns, 55 1. 


So, if one terre-tenant is charged with a charitable uſe, he may 


make all the others contributory. 1 Sal. 163. 1 Ch. R. 92. 


But, if the gift is not for a charity within the_/, 43 Elix. the bill 


Mall not be in the name of the attorney-general. 2 Per. 387. 


Augmentations of vicarages are charities, and therefore an in- 


{ration in the name of attorney-general, may be brought to eſta- 
bliſh a curate's right to a perpetual curacy augmented. . Attorney- 
General v. Brereton, T. 1752, 2 Veſey, 425. ] | 

"So, if there is an appeal from a decree of the commiſſioners, it 
may be heard as well by the Ager of the Rolls as by the Chancellor. 
Dub. Pr. Ch. 111.] | 5 | 


(2 N 2.) Tho' the Gift be void by Law. 


* 


And a giſt to charitable uſes ſhall be decreed, tho' it is void in law; 
3s, a deviſe of tithes impropriate to the curate of ſuch a pariſh, and af- 
1-rwards to all thoſe who ſhall have the cure there; tho? the curate is 
nat a corporation it is good, and the heir of the deviſor ſhall be ſeiſed 
in traſt for him. R. 2 Vent. 34g. Vide in Uſ*s, (N 11.) 

So, a deviſeof rol. per ann. guandiu a ſermon ſhall be at A. ſhall 
be decreed, tho” it is not ſaid to whom it ſhall be paid, and tho' no 
ſermon was there; for the words are tantamount to may be, &c, R. 
2 Ca, Ch. 18. | | 

do, if a rectory impropriate is deviſed for the maintenance of a 
miniſter, without ſaying to whom, it ſhall be decreed to a clerk to be 
inſtituted by the ordinary. R. 2 Ca. Ch. 19. 31. 

If acopyhold is deviſed, and there is no ſurrender to the uſe of the 
will, it ſhall paſs. Ca. Ch. R. 75. Vide Eg. R. 5, 6. Vide Pr. Ch. 
271. Vide Uſes, (N 11.) | — 5 

[If copyhold not ſurrendred is deviſed to a charitable uſe by a will 
without witneſſes, it is good as a direction to the heir at law to ſur- 
render, copyholds not being within the ſtatute of frauds; it is alſo ' 
bod as an appointment under 43 Eliæ. c. q. and a ſurrender is not 
wanted, as a deviſe of lands entailed is good without a recovery. Ar- 
terne; General v. Andrews, H. 1748, 1 Veſey, 225. 

if a deviſe or ſettlement to a charitable uſe, is made by tenant in 
tall without fine or recovery; it ſhall be good againit his iſſur and 
him in the remainder. R. Pr. Ch. 16. 

So, 2 gift to charitable uſes, ſhall be decreed, tho' made before the 
4 E. 4. and then void in law ; for that ſlatute hath a retroſpect. 


Ca. Ch. 1 


* Chancery will not aid a charitable uſe, where the will is void 
MAE _ witneſſes, Sc. according to the /. 29 Car. 2. Eg. 
* F. - 6 272. 390. 

1 2 IN : 7 

ng declaring his debts ſhould come out of his real eſtate, not 
Vor 11 Save the real to truſtees, charged with ſme charitable 
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legacies, and one to each truſtee: by codicil he removed one truſtee, 
and revoked his legacy, appointing another with the ſame legacy.. He 
alſo revoked all the charitable legacies, and gave a leſs legacy to one 
of the charities named before, and other . new charitable legacies, 
without ſpecifying any fund. All held to be charged on the real, and 
therefore void as to the charitable legacies. Leacroft v. Maynard, 


1Vef jun. 279, 3 Bro. Ch, Ca. 233. S. C.] 


(2 N 3.) Where the Land, &c. given is improved. 


So, if lands are given to charitable uſes, and afterwards by im- 
provement, Cc. they are of greater value, Chancery will make 2ppli- - 
cation of the improvement to the ſame uſes. Vide 2 Ca. Ch, $3- 
Fr. Cb. 225. | 

If a deviſe is of 10/. per ann. quamdiu a ſermon ſhall be at A., and 
no ſermon was for many years there, the arrears ſhall be applied for 
the purchaſe of other land for the increaſe of the ſalary. 2 Ca. 
Ch. 18. 

If a man ſay, that having determined his manor for charitable uſes, 
he devifes it, which was of the rent of 24o/. per aun. to truſtees, upon 
truſt to pay ſuch fums annually, which amount to 120/. per aun. to 
fuch charities; the ſurplus alſo ſhall be decreed to charitable uſes, 
R. Ca. Parl. 23. | | | 

Jo, if lands given to charitable uſes are in leaſe and 1 
the leſſees ſhall be decreed to make an increaſe of the rent; for they 
ought not to gain, if they do not loſe, by the charity. R. Ca. CI. 
195. | 
. if lands then in leaſe for 700. per ann. are purchaſed by a cor- 
poration, but the greater part of the purchaſe- money given by th: 
charity of private perſons, and afterwards the lands are improved to 
a preater value; tho' 70/. per ann. only was allotted for charitirs, 
and the ſurplus always applied to the uſe of the corporation, yet the 
ſurplus ſhall go for the augmentation of the ſame charities. C. 
in Chancery, but reverſed in Parliament, 2 Ver. 297. - 

[Lands are ſettled to charitable uſes by one inſtrument, and by an- 
other executed the next day part of the rents is appropriated to tlic 
charity in a mode therein ſpecified, and power given to the founder to 
make leaſes, reſerving rent to the amount of ſuch part; on the ex- 
piration of the leaſes ſo granted by him, the whole ſurplus reſults to 
the charity under the general truſt, and not to the heir. . Hlcrrq- 
Cencral v. Tonner, 2 Ve. jun. 1. 4 Pro. C. C. 178. S. C.] 


(2 N 4.) How Charitable Uſes ſhall be decreed. 


(2N4.). Accerding to the intent of the donor.) Chancery will decree 
the charity generally as near as can be to the intent of the _ 
and therefore, if the giſt is of money to the pariſh of B. Fe 
it tall be decreed to the poor. R. Ca. Ch. 135. Vide Uſer, "he 

If the gift is for the poor within the precincts of the city 1 * 
other parithes are afterwards admitted within the precincts of: ec . 
the poor of the pariſhes admitted ſhall have a proportion of the 
rity. R. Ch. R. 194. 

If money is leſt to a ward according t it 10 
the court will (the Attorney-General being a party) _—_— * 
hc diſpoſod of as the alderman ad principal inhabitants t 3 


o Mr. —— his wilt 
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þ-neficial for the ward. Baylis v. Attorney-General, H. 1741, 2 4t- 
1 1 veſted in truſtees for a chapel for the uſe of the inhabit- 
ants of V., the miniſter ſhall be choſen by the inhabitants, not by 
the truſtees. 2 Ver. 387. 1 2 . 
So, if the lord of a manor veſts part of the waſte in truſtees for a 
ſchool for the pariſh, which is erected by contribution of the inha- 
bitants. Dub. 2 Ver. 387. i En : IG. + 
[If A. leaves money by will; to be diſtributed in charities therein 
deſcribed at the diſcretion of his three executors, and one dies before 
filing information; the power of nominating the perſons to partake of 
the charity is continued to the ſurvivors, for it 1s an authority coupled 
with an intereſt. Atrorney-General v. Glegg, M. 1738, 1 Athyns, 


-6.] | | | 
” "Bur it is ſo far a truſt that the court may interpoſe, having a more 


extenſive juriſdiction in charities than in other caſes, 46:4.] 


[The executors cannot in ſuch caſe divide the charity into thirds, 
and each nominate to a third abſolutely, for a determination of every 
object is left to all three. id.] | : | 

[If A. has power to nominate a maſter of a ſchool in ſixty days 
after avoidance, on default the dean and chapter in thirty days, on 
default the biſhop z A. nominates B., who is not qualified, not being 
a prieſt ; biſhop gives notice of lapſe to dean and chapter, who do 
not nominate ; biſhop nominates C., who reſigns into the hands of A. 
who again appoints B., now a prieſt : this ſhall be a good nomina- 
tion, tho' C. had not taken the oaths. Attorney-General.v. Wyclife, 
fl. 1747, 1 Veſey, 80.] | | | 

(lf it is quite uncertain whether the donor intended that the ca- 
pital ſum ſhould be diſpoſed of, or only the intereſt and produce of it, 
the court will not confine it to the intereſt and produce. Attorney- 
General v. Bucknall, T. 1742, 2 All. 328.] 

(Where a legacy is given to a charity, intereſt ſhall be paid from 
teltator's death. Attorney-General v. Hayes, H. 1736, 1 Atkyns, 356.) 

The owner of land charged with annuity for payment of a ſchool- 
maſter is not excuſed from the payment when there is no ſchool- 
maſter, tho! it continues for years, and without the fault of the owner. 
aylet v. Ded, H. 1141, 2 Altkyns, 238.] 5 | 

If A. by will gives © to the Latin ſchool at F., and if any man 
© 13 poſſeſſed of it that teacheth boys, and is richly grounded 
a in the Latin tongue, 5. to be paid him yearly for teaching three 
boys,” it ſhall be paid to the ſchoolmaſter for ever. Chee/eman v. 
Partridge, II. 1739, 1 Ans, 436.] 

lf a college, having particular powers as to a ſchool, appoints one 
ob their tellows maſter, aud auother fellow uther, (Which nad never 
: en Cone before,) with an yearly falary, and the uſher never attends, 
or * the ſalary, but the maſter receives it, and there are but 
* ew boys; the court will order the maſter to refund the uſher's 
Ray A — charity, tho' he ſays he thinks himſelf liable to account 

un for it, and alſo that he has ſpent it. Attorney General v. 

Pen of Bedford, T. 1754, 2 Veſey, 505.) 

3 deviſes his real and perſonal eſtate to truſtees, to pay 
zununies and legacies, and then in truſt as to the ſurplus for 
d2 _ thoſe 
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thoſe perſons that are commonly called diſſenting miniſters, particu- 
larly 35 J. per annum to him at B., the like to him at V., the like to 
him at P., it ſhall be decreed them. Lloyd v. Spillet, M. 17 
3 P. V. 344, H. 1740, 2 Atkyns, 148.] Us 
[If A. gives to B., miniſter of the baptiſts at M., 50 J., and then 
gives lands to C. in fee, chargeable with an annuity to the baptiſt mi. 
niſter at M., or elſewhere, in the pariſh of H., with power to diſtrain 
it is a good charity, and ſhall go to the miniſter for the time being 


(this will was made before the mortmain act). Attorney-General v. 


Cock, P. 1751, 2 Veſey, 273] 

[The court will examine into the reaſons for the amotion of 3 Pen 
ſioner in an hoſpital with the ſame nicety as if his freehold was con- 
cerned. Attorney-General v. Lock, T. 1744, 3 Attyns, 164.) 

[Altho” a particular intention in regard to a charity fails, the ge- 
neral intention fhall be executed cy pres ;- therefore, on a truſt for the 
vicars of P., provided they thould be preſented at the recommenda. 
tion of the truſtees; the truitees negleCting to recommend, the Lord 
Chancellor (the preſentation being in the crown) preſented, held by 
M. R. that the vicar was entitled to the benefit of the truſt. Allr 
ney- General v. Boultbee, 2 Veſ. jun. 380. Aſſirmed on appeal by Er: 
C. J. and Macdonald C. B. at Scrjeante-Iun Hall, 3 Veſ. jun. 221. 

The court will not execute a truſt of a charity in a manner differ- 
ent from that intended, unleſs it cannot be executed literally, but may 
in ſubſtance, by another mode, conſiſtent with the general intent: 
thus, where the object was to build a church in the pariſh of A., and 
the pariſh would not permit it, it could not be executed anywher: 
cle: but where it was to diſtribute bread to poor perſens attending 
divine ſervice, and chaunting the donor's verſion of the palms, the 
the chaunting of ſuch verſion could not be allowed, the reſt wis 
executed. Caſes cited 751d.) — 

Stock cannot be appropriated to the ſupport of a permanent cha- 
rity, but muſt be fold. 1 Veſ. fun. 44.7 

[The only way of adminiſtring a charity is under general direc- 
tions to truſtees : the court will not retain an information and exe- 
cute the truſt under it from time to time; but there muſt be a new 
information in caſe of miſbehaviour. Attorney-General v. Habzrdafocr; 
Company, 1 Veſ. jun. 295. 

[Bequeſt of reſidue to A., his executors and adminiſtrators, deſit- 
&© ing him to diſpoſe of the ſame in ſuch charities as he thinks bt, K. 
& commending poor clergymen with large families and good chatte. 
« ters.” A. died nine years before te ſtatrix, who knew of his death: 
reference to the maſter to ſettle a plan, having particular __ 
the recommendation. Meggridge v. Thackwell, 1 Veſ. ju. 40%. 

[Bequeſt of money to be laid out in land for the ry 1 
miniſter of a chapel void by the mortmain act, nor ſupported by 4 
poſing a diſcretion in the truſtees not to lay it out in land, 3 
rections being imperative, that they ſhall do ſo. Griever V- 22 
1 Pf. jun. 548. 4 Bro. C. C. 67. S. C.] 


ancery may fe- 
a deviſe of 19 


(2 N 5.) Circuimſtances ſhall be regulated.) So, Ch 
gulate the manner and circumſtances of the gift : as, : 
per ann. quamdiu there ſhall be a ſermon every Saturdny 08 

f * 


i 


ul 


AN 24, 26.) | 
When Chancery confirms, enlarges, or annuls it, vide Uſer, 


> 
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choſen by the majority of the beſt inhabitants was decreed to a cate- 


chiſt, to be approved by the biſhop. R. 2 Ca. Ch. 18. . 
60, if a rectory impropriate is deviſed for the maintenance of a 

miniſter, without a reſervation of the nomination to himſelf ; the 

miniſter ſhall be inſtituted by the biſhop, and it ſhall not be a dona- 

tire. R. 2 Ca. Ch. 19. 31. oo 

Ik an hoſpital is founded, and by the conſtitution the annual rent 


inhich was 1207. per ann.) is not to be enlarged, nor above three 


years' rent taken as a fine upon the renewal of a leaſe for twenty- one 
ears; yet upon an alteration of the prices of proviſions, and the 
"ircumſtances of the times, the annual rent may be augmented. X. 


2 Jer. 596. 


go, if a leaſe is made of lands gives to charitable uſes to A. at 
che rent of only a third part of the improved value, in conſideration 
that he had expended divers ſums of money for the recovery of the 
charity, with a covenant that the leaſe ſhall be renewed without a fine: 
the leaſe {hall be renewed, but the rent ſhall be augmented to a third 
part of the then preſent value. 2 Fer. 746. | 

if A., having relieved ſeven poor women of the pariſh of L., where 
he inhabited, during his life, by his will gives 28. per ann. to be diſ- 
tributed yearly amongſt ſeven poor women, it. ſhall be diſtributed m 
perpetnity to ſeven of the ſame pariſh. Ch. R. 354. 3 

Vet alteration of circumſtances ſeems to be in the diſcretion of 
tle court. 1 Ver. 55.] : 


{(2N 6.) Where the uſe may be.improved.] So, if land be given to a 


ſaperttitious uſe, guamdiy the law permits, it may be decreed to a good 
ule. 2 Co. Ch. 18. | | | . 

If it is given to a nunnery, Sc. R. Sal. 162. 
Or, to a popiſi prieſt. 2 Fer. 266. 


(2N 75.) Jie iniprovement of the eflate diſtributed.] So, if lands 
given to particular uſes are improved, the improvement ſhall be for 
che augmentation of the ſame uſes in proportion. | | | 

Put where land is given to an hoſpital, and a ſtipend to a prebend, 
tobe warden, is aſcertained ; the improvement of the rents thall all 
be c:!tributed to the poor of the hofpital. 2 Ca. Ch. 53. 

lf a charity is given for the maintenance of twelve poor perſons, 
2nc an improvement is made at the charge of the pariſh, the improve- 
ment may be applied to other uſes of the pariſn. Pr. Ch. 225. 

And if truſtecs are negligent, they ſhall be decrecd to account and 
eUntheir eſtate to other truſtees. Ch. R. 269. 


Who are bound by the decree, wide in Uſes, (N 23.) 
, ow x decree by commiſſioners of charitable uſes ſhall be certi- 
ied to Chancery, and how exceptions ſhall be taken to it, vide Uſes, 


(N 26, 27.) | 
How executed, vide Uſes, (N 26.) 
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(2 O 1.) Certiorari Bill. 


JF there is an aQion in an inferior court, in which the defendany 

cannot have right done him, becauſe his witneſſes live out of the 
juriſdiction, or for any other cauſe ; the defendant may exhibit his 
bill in equity in the nature of a certiorari to remove his cauſe into 
Chancery. 2 Ver. 491. Ch. R. 203. Eq. Abr. 80. | 

And thereupon the plaintiff in the inferior court ſhall be put to an. 
ſwer, and the plaintiff in equity may proceed to the hearing of the 
cauſe. Ca. Ch. 31. 

And the plaintiff may inſert other matter in the certiorari bill, ang 
then there ſhall be no procede nds. Eg. Abr. 80. 

So, tho? the ſuit is in a county palatine, a certiorari bill lies. 1 L/. 
178. . | 

So, after a procedendo upon a certiorari bill and a decree in the inferior 
_—_ the party ſhall have a bill here to enforce or remedy it. C4, 

224. | 

The plaintiff in a certiorari bill ought to give ſecurity by bond to 
prove his ſuggeſtion within and if the maſter does not 
certify the ſuggeition proved, a procedendo goes. 2 Ver. 492. Vid 
ante, (Dg.) | 

If the ſuggeſtion is proved, the defendant anſwers, witneſſes are 
examined, publication paſſes, and a /ubpzna ad aud. judicium gocs. 
2 Ver. 492. ; | 
And upon the hearing, the court may determine, or awatd a price- 
dendo, 2 Ver. 492. Ch. R, 224. 


So, a procedendo may go after publication, befare a ſulpœna ad aud. 


judicium. 2 Ver. 492. 

So, after a/udpena ad aud. judicium. Eg. Abr. 81. 

So, the court may grant a procedendo, or hear the cauſe at diſcretion. 
Eg. Abr. 81. | SEK, | | 

But after a decree to account in the Exchequer at Cheſter, &c. ct 
other county palatine, the defendant ſhall not have a ceriisrari bill, upon 


a pretence that his witneſſes and deeds are out of that juriſdicticn. 


R. Ch. R. 452. upon a plea of ſuch a decree. 


| (2 O 2.) Bill by way of Appeal. | 
So, a bill lies by way of appeal to#proceedings in the ſpiritual cou. 
And fuch bill ought to allege, that the inferior court proceeds di- 
juſtly, but need not ſpecify in what particulars. 1 Ver. 44%, 3. 


(2 P) Common. 


C Flancery will adjuſt and ſettle diſputes between commoner. Pct 
Common. © | | | . 

If a copyhalder has the frechold granted to him, with his common, 

tho' the common is extinct by law, the copyholder ſhall have it in 

equity. K. 2 Ver. 250, | 
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17tants, (ball not be allowed to incloſe or to make leaſes, without the 
conſent of the major part of the inhabitants. Ca. Ch. 269, 270. 

So, a bill ſhall not be allowed againſt a grantor of common for over- 
ſtocking the common. R. 2 Fer. 116. | | 
So, Chancery will enforce the performance of an agreement for 
he inclofing of a common, and will ſet down a commiſſion for ſettling 
the title of every one. Ca. Ch. 48, Ch. R. 18. 144. 3 Ch. R. 14. 

And will not permit the diſſent of two or three perfons to hin- 
der the public good. Ca. Ch. 48. Semb. contra 2 Ver. 103. Vide 
infra. : X | 
55 if a common is incloſed for thirty years, Chancery will not 
open it. 1 Ver. 32. 5 2 

So, if a woman who has but a ſmall eſtate in jointure, will diſturb 
an incloſure agreed to by her huſband, by which ſhe received benefit. 
Je. 450. | EEO on 

So, — agreement for ſtint of common ſhall be decreed, tho” two 
or three diſſent. R. 2 Ver. 103. . 

So, if upon an agreement for incloſure, ſo much was allotted to 
the parſon, it ſhall be decreed, tho' a ſmaller part is accepted of by 
the ſucceeding rector, and confirmed by decree in equity. R. Ch. 
1 | | EE 

But without an agreement for an incloſure, or benefit alleged, the 
court will nat compel a freeholder to aſſent to it, tho? he is the only 
perſon who diſſents. 1 Ch. R. 259. 2 Ver. 103. | 

So, if the lord .incloſes, by way of approvement within the . of 
Merten, the court will not eſtabliſh it before a trial at law, whether 
ſufficient common remains. R. 2 Ver. 301. 356. 

So, if a greater part of the commoners agree. to a ſtint of com- 
mon, the court will not enforce the agreement againſt others who do 
not agree. 2 Ver. 575. Vide ſupra» 


(2 Q ) Condition. 
(24Q 1:) How conſtrued, 


A Condition ſhall be modified in equity, in conformity to the in- 
tent of the parties: as, if land is ſettled in truſt, (if A. ſecures 
5591. to his youngeſt ſon,) to be conveyed after ſuch ſecurity to A. 
and his heirs; and if A. does wot ſecure it, c. to B. and his heirs: 
4. does not make the ſecurity ; this condition precedent ſhall be 
conſtrued and regarded in the nature of a penalty, and therefore the 
conveyance to B. ſhall be ſubject to the 500 J. for the portion of the 

fFoungelt ſon. R. Ca. Ch. go. Vide Condition. 5 8 
It an executor gives a recognizance, with a condition abſolute for 
© payment of 10,000 J. to an orphan, and afterwards the eſtate of 
" teſtator falls ſhort ; he ſhall be relieved, and the condition hall 
75 05.195 and conformed to the intent and equity of the caſe. K. 
Jonny given as ſecurity for collector of cuſtoms, extends not to 
; Dequent duty where collector has new deputation and gives ſe- 

urn. Bartlett v. Attorney-General, M. 8 Ann. Parker, 277. 
r, if no ſecurity is given on new deputation. Bondage v. At- 

g- General, M. 8 Ann. Parker, 278. | 

h D d 4 3 


j 


If a man deviſes land to his daughter, with a proviſo, that it l, 
ſon pays to her 50/. he {hall have the land; this ſhall be a con FY 
tion, and tho” the ſon does not pay at the day, upon which he 
daughter ſells it, the fon upon payment afterwards ſhall be relieved 
againſt the vendee. R. 2 Ca. Ch. 1. 

(If A. deviſe an additional legacy to his daughter, on condition 
that ſhe marries a man who bears the name and arms of A., ang he 
marries one who three weel:s before the marriage calls himſelf 4, f 
is a good performance of the condition, tho' there is no act of hey 
lament, and equity will not decree him to retain the name, Berle, 
v. Bateman, J. 1730, 3 P. V. 65. | | 

[If A. deviſes to B. 200 J., provided ſhe marries with conſent cf 
father and mother, the cannot have it till ſhe marries, tho' father and 
mother conſent, for marriage is a conditicn precedent to the veſting. 
Garbut v. Hilten, M. 1729, I 4tkyns, 381.] . 

[A condition inconſiſtent with the pitt is void. Bradley v. Peitz, 
at the Rolli, 3 Viſ. jun. 324. See alio Peixoto v. The Bal ef Eng. 
land, ibid. 326. S. P.] | | : 

[Where an eſtate is given on condition, the taking of poſſeſſion 
binds to the performance of the condition, tho' there be a loſs. 4. 


forney- General v. Uhriſi's Hoſpital, 3 Bro. C. C. 165.) 
= (2 Q 2.) Breach of a Condition. 
(2Q 2.) When aided, if the intent be performed.) If à conditicn 


is literally broken, yet if the intent and ſubſtance of the condition 


be performed, it is ſuſſicient; as, if an eſtate is deviſed to A., upon 
condition that his father ſertles two thirds of his eftate upon A. aid 
the heirs male of his body; if the father deviſes to him for life, and 
afterwards to his firſt and other ſons in tail male, it is ſuthcient ; {or 
it is purſuant to the intent, R. 1 Ver. 83, 

So, if a condition is that the lefſee do not make an under-leaſe 
for more than three years, except to his wife or children, withou: 
the conſent of the leſlor, and the executor of the lcflee ſells the lea 
ſor the payment of debts; the breach of the condition ſhall be 
helped, for the term was ſubject to debts. R. 1 C. R. 170. 

[If a man by will gives money and jewels to truſtecs, to fel! and 
pay his ſon's debts, provided the creditors, within four months, ac: 
cept the compoſition and diſcharge the ſon; if ſo, he gives 6g“ 
to his ſon, if not, gives it over to his grandchildren, and no terd:! 
is made by the executors, but within four calendar months the crc- 
ditors file their bill, accepting the legacies, and offering to releae; 
ir is a performance of the condition. Trac v. AHivarez, P. 174% 
3 Alkyns, 342. | 


(20 3.) When it foall be relieved.) If a condition be broken, vt 
it lhall atterwards be relieved, when it may be aftcrwards performes: 
as, if 5ool. is deviſed to A. if his father releales his right to Seon 
and if he reſuſes, then the go. ſhall go to the executors of ide 
teſtator; the father reſuſcs to make the releaſe; yet upon 3 _ 
againſt the father and the executors, A. ſhall be relieved ; for 
lather may afterwards make a releaſe. R. 2 ent. 352- 

Tho' it was deviſed over to the executors; for that was no more 
than the law implied. 2 Vent. 352. 80, 
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Go, if a man deviſes land to A. upon condition that he pays 1000 f. 


r ann. to his heir for 20 years: if A. does not pay at the day, by 


which the heir enters, A. ſhall be relieved; for when a recompence. 


can be made by intereſt for the non-payment, relief ſhall be given. 
R, 1 Sal. 156. | 


80, if the condition is, that he ſhall pay debts and legacies, and 


the heir enters for non-payment, . I Ch. R. 161. 


If a condition in a leaſe 1s, that the leaſe ſhall be void on non» 


payment of the rent and non- performance of the covenants; and 
'he leſſor recovers for not repairing the houſe z the leſſee ſhall 
be aided upon payment of the damage, which the leſſor ſuſtained 
by the want of repair. R. Eg. Ca. 91. (2d Part of 2 Mod. Ca.) 

[If A. is elected under Dr. Ratcliffe's donation, receives the ſalary 
for five years, and then, inſtead of travelling for five more, as the 
will requires, upon ill health reſigns, and truſtees accept, and put 
another in his room, he ſhall not refund; tho' if they had refuſed to 
accept, pollibly he might. Attorney-General v. Dr. Stephens, P. 
10G. 3. 1 Atkyns, 358. | „ 


(2 Q 4.) If a compenſation can be made.] So, when a compenſation 
cau be afterwards made; as, if the condition is for payment of 
money at ſuch a day, and it is not paid at the day. 3 Ca. Ch. 135. 
i Ver. 83. Videpoſt.(2Q 9.) 

Tho' the condition is annexed to a voluntary ſettlement or deviſe, 
R. Ca. Ch. 144. | 

If a deviſe is made with a declaration that the deviſee, being 
evicted, ſhall have ſuch land; the deviſee being evicted of part, ſhall 
have a compenſation pro tanto. 1 Ver. 270. Eg. Abr. 106. 

Tho' there is a deviſe over, upon failure of payment, within fix 


months, to another; yet the time for payment may be enlarged. 


2 Fer. 222. 

So, if the deviſe is to A., upon condition that he pays 100 4. to 
every one of the deviſor's daughters within fix months: if the menies 
are not paid at the day, the deviſee, tho' it is a voluntary gift, ſhall 
te aided, R. 2 Ver. 366. | 


Or, upon condition that he pays to his daughter, who is alſo his 
 leir, 100 J. per ann. till 300 J. is paid. R. 2 Ver. 594. : 


And tho' the daughter enters for non-payment, and ſells the land, 


the deviſee ſhall be aided againſt the vendee ; for the condition was 


in the nature of a ſecurity for payment. £g. Abr. 106. 


90, if the condition be, that upon payment of a portion to a 


(auphter by 4. the land ſhall go to 4. and his heirs, and A. dies 


before the day of payment; his heir upon payment ſhall have the 


land, = Eq. Abr. 107. 
lf the conditioh be, that if the father does not releaſe to the ex- 
ecutor, the legacy to his ſon ſhall be void; if the father refuſes. to 


releaſe, at firſt, but afterwards does releaſe, the ſon ſhall be aided. . 


ty. Abr, 108. 2 Vent. 352. | 


bes a deviſce ſhall not be aided, without paying all intereſt from 
ine day of payment. 2 Ver. 594. | 


Without deduQtion for taxes, tho! duected to be paid by the de- 


viſce out of his eſtate. 2 Ver. 595. 


(2 Q..) 
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(2 Q 5.) If the breach was procured by fraud.] So, if the con "TT | 


is broken by the fraud or practice of him, who is to have the ad. 
vantage of it. R. 1 Rol. 37. J. J. 35. D. 3 Ca. Ch. 134. 


(2 Q 6.) If the condition was in terrorem. ] If a condition i; added 
only in terrorem ; as, if a portion is given to a woman, upon condi- 
tion, that ſhe does not marry without the conſent of ſuch a perſon 
without a limitation over; if ſhe marries without the confent, * 
ſhe may be relieved. R. Ca. Ch. 22. R. 1 Ch. R. 121. R. 2 J. 
293, 4+ K. Skin. 286. Ez. Abr. 110. Vide poſt. (3 Z 5, Cc.) 


[And if there be a conſent in writing after the marriage, fhe 


ſhall be relieved, tho? there was a limitation over. Ambler, 2 56.] 
_ * [S0, if there be a ſettlement on two daughters, provided that, if 
either of them marry without the conſent of their mother, it ſhould 
be to her (the daughter's) ſeparate ufe ; and the mother propoſe and 
encourage a marriage with one of them, and afterwards refuſe her 
afſent ; if in fuch a cafe, the daughter marry the perſon without the 
mother's conſent, the eſtate ſhall not go to the ſeparate uſe of the 
daughter. Ambler, 263.] 5G Ns 

{But this is only as to perfonal eſtates; for if the portion is to 
ariſe out of lands, and there is no deviſe over, it ſhall go to the heir; 
and the money is to be laid out in lands. Pulling v. Rech, T. 
16 G. 2. Wil/. 21.) | | | 

[If a mother by will gives her daughter A. 800 J. if ſhe mary 
with conſent of truſtees in writing, and not otherwiſe, and charges 
her real eſtate with her debts and legacies, and A. marries without 
conſent ; this is a perſonal legacy, and fhall be paid (had it been 
originally charged on land it ſhould not); and if the perſonal eſtate 
is exhauſted by payment of debts or legacies, the real eſtate ſhall 
make it good pro tanto. Reyniſb v. Martin, P. 1746, 3 Atkyni, 330. 
V. 4 130. | 

[If a man by will gives 1500 J. to each of his grand-daughters on 
their day of marriage, and deſires they ſhould not marry without 


conſent, Cc. and therefore if any ſhould marry without conſent, te. 


vokes what was to be paid her, and ſhe thall not be entitled to any 
benefit, further than the father and mather or ſurvivor of them fhall dire; 
and after the legacies and ſums directed to be paid are fatished, gives 
the reſidife to his daughter for life, and then to B.; this is not 3 
deviſe over, but a power to the parents to abridge ; therefore the 
condition is in terrorem only, and a:grand-daughter marrying without 
confent ſhall have the 1500 J. JV heeler v. Bingham, , | 1746, 3 At 
Eyns, 364. Wilſon, 135.] 8 . 

So, if land is deviſed upon condition that ſhe ſhall not marty- D. 
3 Ca. Ch. 135. Vide Com. Rep. 729. Skin. 286. 
So. if 200 J. are deviſed, if fbe behave herſelf dutifully ts her mother ; 
it ſhall be paid, tho' ſhe marries without the content of the mother. 
K. 1 Ch. K. 122. | 

But if the portion of land is deviſed over to another, if ſhe mar- 
ries without conſent ; ſhe ſhall not be relieved upon a marriage w 
cout that conſent. R. Cu. Ch. 22. R. Ca. Ch. 142. 1 Jen. 19 
Fry and Porter. Upon an appeal from a decree of the Mafier 75 
Rolls to the contrary, x Med. 300, Sc. 2 Ver. 87. 357. 45% w 
127. (3 & 5, St.) . | J 


ennie 8 


by leaſe and releaſe limits his eſtate to himſelf for life 
[If A. by : 7 
Ce with a truſt of a term, that if there ſhould be a ſon and two or 
more daughters, the truſtees were to raiſe and pay to each 2000 J. if 
ſhe marry with conſent of her mother, and in the mean time directs 
maintenances 3 and if any die before the portion paid, then it is not 
to go to her executor, but the eſtate to be exonerated of it, or, if 
raiſed, to go to him to whom the reverſion of the eſtate is limited ; 
and afterwards, by will, A. directs 2000 /. a-piece more to each, 
out of his perſonal eſtate, as an augmentation of her original por- 
tion, and ſubject to the ſame conditions; and if any dies before the 
original portion becomes payable, then this legacy of 2000/. not to 
go to her executor, but to his widow and executrix : and A. dies 
ind on bill filed the court orders the maintenances to be raiſed im- 
mediately, and then two of the daughters marry without conſent ; 
they are not entitled either to the original portion nor to the legacies. 
Hervey v. Afton, P. 1737 and T. 1738, per Hardzvicte C. Lee C. J. 
Willes C. J. and Comyn J. unanimouſly, 1 Atkyns, 361. | 
lf a condition is annexed by will ta a deviſe of real or of per- 
{onal eſtate, (as marrying with conſent,) and no notice is required to 
be given, there the legatees muſt perform the condition, or they 
cannot be entitled ; and if there is a deviſe over, forfeiture incurs, 
Chauncy v. Graydon, T. 1743, 2 Athyns, 616.) | 
(If one child forfeits by marrying without conſent, and next day 
another does the ſame ; he forfeits the ſhare of the forfeiture of the 
firſt, as well as the original portion. Bid.) | 
So, if the marriage be a condition precedent to the veſting of the 
eltate, R. 3 Ca. Ch. 130. Fidepeſt. (2Q 8.) | 
Yet, a deviſe to a woman, upon condition that ſhe does not marry 
without the conſent of A, and B., and if ſhe does, to ſuch perſons 
as A. and B. ſhall nominate, otherwiſe to A. and B. themſelves; if 
(he marries without conſent, the portion ſhall go the truſtees. R. 
Ca. Ch. 58. ſeems as if the deviſe to perſons, who are to conſent, _ 
lhews the intent to be only in terrorem. | 
(50, if A. gives his daughter B. 2000 /. payable at twenty-one or 
marriage, if ſhe marries with conſent ; provided if any of the lega- 
tees die before their legacy payable, it ſhall be divided between the 
ſurvivors; and B. marries under age; it is a deviſe in terrorem only, 
and the legacy veſts on the marriage. Underwoed v. Morris, P. 
1741, 2 Athyns, 184. The authority of this caſe is denied, 1 Brown, 
394. 2 Brown, 488.) 
50, a deviſe to daughters, and if they marry without the conſent 
of the executors, over to others : if the daughters arrive at full age, 
they ſhall have their portions; for it ſhall not be intended that they 
ae to be reſtrained to the conſent of the executors, but only whilſt 
under age. R. in Canc. int. Lloyd and Hughes, T. 2 Jac. 2. Semb. 
cent. 458 2. | 
fa woman releaſes her portion charged upon land to her grand- 
Aber, at the requeſt of her father, who promiſes to make an im- 
* and to take care of her portion, and afterwards deviſes, 
eee portion ſhall be paid, if ſhe marries with the conſent of his 
ho or, otherwiſe he gives her only the intereſt thereof for her life; 
| © marries without conſent, all the portion ſhall be paid; for it 
$33 debt to her from her father. R. Ch. R 
8 T. . 0 * 145. 


ur 
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If a deviſe is to a daughter, and if ſhe does not marry with ts 
conſent of the executors, to the daughters of one of the executor;. 
if 4. makes his addreſſes to the daughter, with the privity of the cx. 
ecutors, .and afterwards marrics her, he ſhall have the portion, tho“ 
there was no expreſs conſent. R. 2 Ver. 580. : ; 

If a fortune is ſettled on A., provided the marries with conſent 
of three truſtees, if not, over to others; and B. makes a propoſal tg 
one of the truſtees, who communicates it to the other two; they al 
diſapprove of it, unleſs the father of B. will make a better ſettle. 
ment, and write a letter to that purpoſe to their agent, and ſay, 4% 
he does, we believe the young folks are too far engaged, and “ we ſal 
be obliged to conſent ;” and by another letter to their agent they re. 
fuſe to conſent on any other terms; and B. and A. marry privately, 
and after that B. applies to the other two truſtees, wb tell him they 
will not conſent but on the above terms: yer if there is no objection 
to the perſon or eſtate of B., and the ſettlement is not diſparaging, 
the words abe fhall be obliged to conſent, ſhall be conſtrued a preſent con- 
dent, and the condition well performed. Daley v. De/bceverie, 1738, 
2 Aikyns, 261. Ce | | 

So, if a deviſe is to A. upon condition, that he does not diſpute 
his will; it will not be a breach, if there is a probable ground of 
conteſt. X. 2 Ver. 91. [Morris v. Burroughs, H. 1737, 1 Ali, 
399. Lloyd v. Spillet, M. 1734, 3 P. . 344, H. 1740, 2 Athy, 
148.) J | 

If a man charges land with a portion for his daughter, at tlie 
age of twenty-one, or marriage; but if ſhe marries without the cor- 
ſent of her mother during her life, (who was her guardian,) part 
thereof to go to the payment of his debts: after the age of twenty: 
one, a marriage without that conſent does not forfeit any part of 
the portion. R. Eg. R. 26. Reverſed temp. G. 2. Vide Com, Reg. 
726. | 
, [On this ſubject of conditions in reſtraint of marriage, lord Thur 
leab expreſſes himſelf thus: the early caſes reſer in general to the 
canon law as the rule by which all legacies are to be governed. Je- 
wards the latter end of the laſt and beginning of the preſent century, 
the matter is more looſcly hangled : no reference is made to the canon 
law, as affordiny too politive a rule, but theſe conditions are treated 
as partaking of the force allowed them by the law of Eugland, but at 
the ſame time as unfavourable to the good order of. ſociety: at lengti 
it became a common practice that ſuch conditions were only 1 /- 
rorem. I do not find it was ever ſeriouſly ſuppoſed to be a teſtators 
intention to hold out the terror of that which he meant ſhould 
never happen: but the court has made ſuch conditions amount 
to no more. Proviſions againſt improvident marriages during m. 
fancy or to a certain age could not be thought an unreaſonable 
precaution for parents; the cuſtom of Londen has been found rea- 
ſonable.]. | DG. 4 

[About the middle of the preſent century doubts aroſe which dr 
vided the opinions of the firlt men of the age. The diſſiculty ſeems 
to have been in reconciling the caſes. The prevailing opinion Wess 
that deviſes of Jand ſhould follow the rules of the common 1% 
and legacies of money the rules of the canon law.] 


| Ha 5 ard ex- 
{lhe qceſlich remains yet unreſolved, what is the nature 20 . 


* * 
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the rule? An injunction to aſk conſent is lawful, as not re- 


t of IK 
bd marriage generally: a condition that a widow ſhall not 


marry is not unlawful z an annuity during widowhood ; a condition 
» marry or no 0 5 N 

ba 3 and place of marriage is good: ſtill more is a con- 
dition good which only limits the time to twenty-one, or any other 
de lonedle age, provided it be not uſed evaſively, as a cover intend- 


+7 to reſtrain marriage generally. It is agreed on all hands, that 


/however reſtrictive of marriage) when the legacy is given over to 


biker uſes, the teſtator ſhall be deemed to regard thoſe uſes. 2 Brown, 


88.] . 2 
(Condition in reſtraint of marriage under twenty-one, without 


the conſent of truſtees, eſtabliſhed both as to a rent-charge and a 


perſonal legacy. Stackpole v. Beaumont, 3 Veſ. jun. 89.] 


[Condition by will requiring conſent of truſtees to a marriage not 


analicable to the ſecond marriage of a daughter, whoſe firſt marriage 


oY 


was between the date of the will and the death of the teſtator, and 


| who was a widow et his death. Crommelin v. Crommelin, 3 Vel. 


jun, 227. See alſo Hiitcheſon v. Hammond, 3 Bro. C. C. 128.] 

Legacy to plaintiff in caſe of marriage with conſent of parents; 
they conſent, by a writing, generally 7 any marriage ſhe may con- 
nact: after the deceaſe of the ſurvivor plaintiff marries; conſent was 
only neceſſary Curing the lifetime of the father and mother, or the 
ſurvivor ; if otherwiſe, hi general conſent is ſufciente Mercer v. Hall, 
4 the Rall, 4 Bro. C. C. 326.] | 

A proviſion on condition, by an elder brother for younger children 


unprovided for, ſhall be conſtrued in the fame munner as proviſion. 


by a father. Perkeley v. Ryder, T. 175 2, 2 Veh. 429-] 


[Money to be paid ncmine pene for non-payment of the principal 


ſun, ſhall only ſtand as a ſecurity for legal intereſt for it. Hylet v. 


Id, H. 1741, 2 Atkyns, 238.] 


But a nomine piene in a leaſe to a tenant, to prevent breaking 
up old paſture ground, is otherwiſe, and the whole ſhall be paid. 


'; the oft of G:d.] If a condition is broken only in circumſtances, 
but the ſubſtance is performed; as, if the condition be, that the party 
Wall not do a thing, without conſent in. writing, and there be a 
conſent without writing. Ca. Ch. 141. 3 Ca. Ch. 130. : 

It an eſtate is deviſed upon condition, that the deviſee ſhall convey 
wo parts to A., and if he does not, deviſed over to another; if he 
does not convey exactly two parts, but tantamount in value, it is ſuffi- 
Cent. R. Ca. Ch. 131. I 5 N 

Ii a man deviſes lands to B. and his heirs, on condition that he 
marries C., and B. by will declares himſelf ready to marry her, and 
fe by her anſwer declares ſhe will not marry Oo and afterwards 
marries another, and dies; the condition is diſpenſed with. Robinſon 
w (omyng, H. 9. 2. ET; 164.3 ; 


99, if a condition lubſequent becomes impoſſible by the act of God. 


D. : Ca. Ch. 135. Vide 1 Ver. 83. 
* f man gives 1000 J. to his daughter, to be paid at twenty-one 
marriage, provided ſhe marry with conſent of executors, if ſhe 
dies 


t to marry Titius, is good; a condition preſcribing 


- 
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(2Q 7.) If it xvas broken only in circumſlancet, or became impoſſible 
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dies before the money payable on theſe conditions, the moriey to hig 
fons ; and all the executors die before ſhe marries, ſhe is entitled to 
the 1000/. Graydon v. Hicks, M. 1739, 2 Atkyns, 16. 

[But if there is an adminiſtrator with the will annexed, his conſent 
is required. Bid. | | 


(2Q 8.) When it ſhall not be relieved, Where the condition is pre 
cedent.] But if the eſtate is limited upon a condition precedent, the 
breach generally ſhall not be relieved. R. Ca. Ch. 1 30. 135. D. 


I Ver. 83. 


As, if an eſtate is deviſed to A. if the marries to ſuch a one, other- 
wiſe to B. if ſhe does not marry the ſame perſon, the eſtate does 
not veſt, and ſhe ſhall not be relieved. R. 3 Ca. Ch. 130. 2 Ver. 


338. 9. 


Yet where the condition precedent is not performed, but there 
was no default in the party, who omits the performance, Chancery 
will give relief; as, if a deviſe is to A. for three years, and if a lady, 
who was his heir at law, intermarries with B. within three years, 
then to her and the heirs of her body : if the marriage was omitted 
by the default of B., Chancery will relieve. R. cont. in Chancery, but 
the decree was reverſed in Parliament, 1 Sal. 232. 6 

If a man deviſe, that if his daughters releaſe to his heir ſuch and 
ſuch lands, he gives them ſuch and ſuch portions; and one of the 
daughters dies before the releaſe, the reſt ſhall be relieved; for ſuch 
3 breach may be compenſated. Semb. 1 Ver. 222, 3. 

If the deviſe be, that if 4. ſecures 500/. to his daughters, the 

truſtees ſhall convey to 4. and his heirs; if 4. dies before the 
500 J. is ſecured, if it was afterwards ſecured, the truſtees ought to 
convey. Ca. Ch. 89. g. Abr. 107. 
A. by will gave a rent-charge to his ſiſter payable half-yearly, and 
ſaid that he gave it her in lieu and ſatisfaction of all claims ſhe 
might have on his real or perſonal eſtate, and upon condition that ſb! 
releaſe all right and claim thereto to his executors and truſtees ; the 
ſiſters lived ſeveral years without executing any releaſe, and jt was 
holden that the fſler's huſband was not entitled to the arrears of the 
annuity, Acherley v. Vernon, C. P. H. 12 G. 2. Villes, 153. Com. 
513. Fort. 188. S. C.] 

[The releaſe was a condition precedent; but if it were only 3 
condition ſubſequent, it ought to have been performed in a reaſon- 
able time, within fix months, or, at all events, during the life of the 
grantee. Jbid.] | | . 


(2 Q 9.) Where recompence cannet be made.] So, equity does not 
relieve tor a condition broken, where there 1s. no proper meaſure for 
recompence: as, if the condition is, that a leaſe ſhall be void, if the 
leſſee aſſigns without licence. R. Eg. Ca. 113. | * 

So, tho' the condition is ſubſequent, there ſhall be no relief, it 
there cannot be a compenſation for it. £9. Abr. 198. 


(2 Q 10.) If the relief is net prayed in convenient time.] 50, if a 
leſſor enters for a condition broken, and recovers in ejectment, 3 
offers to take his arrears of rent and coſts, which A. the aſſignee | 
the leaſe refuſcs, for which reaſon the leſſor demiſes to another Fr 


Oo <s 


— DD. o& - 


not be relieved, it being a voluntary ſettlement. 1 Ver. 456, 7. Cont. 
2 Ver. 366. Vide ante, (2 A 3 

r a deviſe is to the eldeſt daughter, upon condition that if ſhe 
does not pay ſo much to the other daughters within fix months, is 
ſhall go over to the ſecond daughter, upon the ſame condition, and 


daughter ſhall not be relieved. Dub. 2 Ver. 166. Vide 2 Ver. 222, 


cantra. 


ir he dies without iſſue, to the eldeſt ſon by a former wife, upon 
condition that he pays 1000 J. to the daughters by the ſecond wife; 


out iſſue; the eldeſt ſon by the firſt wife ſhall not have the land; 
without payment of the whole 1000 J. Eg. Abr. 106. 2 Ver. 359. 
But a deviſe to three danghters, upon condition, that they releaſe 
zl their ſhare to the eſtate of the teſtator, ſhall be conſtrued diſtribu- 
tively; and each of the daughters releaſing ſhall have her legacy, Eg. 
Abr. 106. 2 Ver. 478. Po Bp 


(2 R) Confirmation, 


I tenant for life makes building leaſes, for the advantage of the 
ellate, to which the remainder- man conſents by pare/ ; he ſhall be 


decreed to make a confirmation, aſter the death of the tenant for 
life. R. 2 Ca. Ch. 28. 0 


Jide Confirmaticn, 


(2 8) Contribution. 


F a charge is upon a manor, Cc. and the whole is levied upon one 


aue (2 I). 


2 perſons who purchaſe part of a manor ſubject to a charge. R. 
ard. 12, a ä 

(But if tenant in tail, ſubject to an incumbrance, ſuffers a re- 
covery of part, and exchanges it for other lands; this is not ſub- 
ect to a contribution to the incumbrance, the whole of which muſt 


* = by the remainder. Kirkham v. Smith, T. 1749, 1 Veſey, 
9 . | | 


So, 


2 if one ſurety pays the whole debt, Chancery will. oaks the 
er 


contributory for his proportion. Ch. R. 203. Vide poſt. (4 D 6.) 


ard, 164. 
We the antient tenants or copyholders of a manor are not liable 


R. Hard. 131. 
Tho' the N 


"Us the tenyre, Hard, 131. 
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fhall not afterwards be relieved againſt the breach of the condition : 
in equity. K. 1 Ver. 450+ Rs | 

80, if the condition is, that by non-payment the eſtate ſhall ceaſe 
boch in law and equity; if the party does not pay at the day, he ſhall 


if ſhe does not pay, to the third, &c. After fix months, the eldeſt 


80, if a deviſe is to the eldeſt ſon by a ſecond wife in tail, and 


. ———— — ——— — — ——— ———— ————— —A— — —— — 


the tenant in tail ſuffers a recovery bf a moiety, and then dies with- 


tenant; the court will make all liable to make contribution. Vids 


. there is judgment in debt againſt the ſheriffs of London, for an 
—— and one pays the whole money; he ſhall have contribution 
you the other ſheriff, and if he is dead, againſt his executor. Dub. 


* contribution towards a bridge-wall to which the manor is 


copyholders are enfranchiſed of late years; for that only 
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(2 T) Conveyance: 
(2 T 1.) When aided, | 
(2 T 1.) When there is (7 Hencery will aid a miſtake in 2 convey, 
.ance 7 


a N ae in the deed.) or other deed; as, if in 2 leaſe 
Dc. by a corporation, the body politic is miſnamed, Vid. ph. 
(2 T 6.) | 


So, if the name of the leſſor, or of the leſſee, is omitted, or mif. 
taken. 

So, if land in A. in the tenure of John D., where it was intended 
Ralph D., is conveyed, and Fohn D. holds nothing there ; it ſhall be 
aided. Dub. 2 Ca. Ch. 43. | LEY 

If a farm called Haſledon is conveyed as lying in A., when it lies 
in A. and B., and the party hath declared that he had conveyed ſucha 
farm, it ſhall be ſo decreed. R. 2 Ca. Ch. 68. | 

So, if in the conveyance of an inheritance, the word heir, i; 


omitted. 


(2 T 2.) When part of the land is omitted inthe deed.] So, if parte 


the land intended to be conveyed is omitted. 


As, if the deed conveys only one meſſuage, with the appurte- 
nances; other lands demiſed with the meſſuage, and occupied under 
the ſame leaſe, at the ſame rent, and intended to be purchaſed, ſhal 


be compriſed. 


(2 T 3.) When more is inſerted than vas intended.] So, if more land 
is inſerted than what was intended to be conveyed ; as, if a copyholl 
is eſcheated, and afterwards the manor is conveyed by words ſuff. 
cient to paſs that copyhold, but it was not inſerted in the particular, 


nor intended to be granted in demeſne z the vendor ſhall have a decree 


to hold it by copy of the purchaſer. R. 2 Vent. 345. Vide pot. (a La. 
So, if more land is inſerted in a fine than was intended to be com- 


priſed. | BN | 
So, where a covenant is general, and the party is ſeiſed, when the 


intent was, that he ſhould covenant only againit his own act. K. 


Ca, Ch. 15. 


(2 T 4.) When the conveyance is lit.] So, if à conveyance is lot, 
Chancery will enforce a new aſſurance. | Fo 

So, where a conveyance was pretended, but not proved, but the 
guardian of the defendant articled for the enjoyment, and gave por 
ſeſſion to the plaintiff, the court decreed for the plaintiff. 
48. | | 
[If there is proof that the deed was deſtroyed by a party, the coun 
will relieve; but if it is %, the matter mult be determined at lau. 
Aſftew v. Poulterers Company, M. 1750, 2-Veſey, 89. Clevermg V 
Clavering, P. 1750, 2 Leſley, 233.7 Os 


(2T 5.) When the conveyance is defective.] So, Chancery 2 


fective conveyance; as, where upon a feoffment livery is om 


Ca. Ch. 240. | | 
If a bargain and ſale is not inrolled. 1 Ch. R. E. f Os 


10. 5 


CHANCERY. 4r7 


If to a grant of reverſion, there is no attornment. RP, ao . 

(If a rent- charge is limited to A., and after her deceaſe to the heirs | 
of her body, and ſuch heir during her life conveys. to B. without fine, 
which would operate as an eſtoppel if he ſurvived her; aſter A.'s 
death, B. is entitled to further aſſurance from the heir, and to make 
bie of his name to recover arrears. Whitfield v. Faufſet, H. 1749, 

* R 387. | oy 
E N ſurrendred by way of mortgage for money, and 
the ſurrender is not preſented. R. Ca. Ch. 171. BETA Bo 

Or, if there is a defect in the ſurrender. 1 Ch. R. 108. 

If a leaſe is made to A. and B., and their heirs habend. for 99 
rears, where it was for payment of debts, R. Ca. Ch. 249. Pride 


96. (4 W 14.) f \ 
& e. M ſurrender appears to a copyhold, after a poſſeſſion of 
forty years. R. 1 Ver. 195. 2 Ca. Ch. 150. | 

If no livery appears to a leaſe for life, after a poſſeſſion for twenty- 
fire years. K. 1 Ver. 196. | | 

f livery is wanted to a feoffment by tenant in tail, which makes a 
liſcontinuance. Ca. Ch. 240. | 

I A. revokes a prior ſettlement, and covenants to ſtand ſeiſed for 
ne benefit of his ſon upon his marriage, but the words, al fand 
ond be ſeiſed, are omitted. R. Ch. R. 163. | 

(If A. upon a loan of money gives a letter of attorney to con- 
leis judgment in ejectment for, ſuch and ſuch lands. R. 2 Ver. 


151. 
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21 6.) Or miſtuten.] So, if a man upon his marriage ſettles an 
eſtate for the jointure of his wife, in the ſame manner as if he had 
the inheritance ; and afterwards the inheritance is evicted, and it ap- 
prars that the huſband had only a term for years: the wife ſhall have 
e term ſor her life. R. Ca. Ch. 47. Vide ante, (2 T 1.) > 
I a bond is made in the penalty of 404. for the payment of 2000. 
!: ſhall be aided; for it was a miſtake. R. 2 Ca. Ch. 225. 

So, if the huſband having a term conveys it to his wife and her 
heirs by leaſe and releaſe, in conſideration of a bond cancelled, 
which was piven for the making of a jointure for the wife, and the 
wite deviſes it and dies; the huſband ſhall aſſign the term to the de- 
ute. R. Eg. Ca. 143. Tn 

H by articles and ſettlement in the ſame words, and both before 
mirage, huſband is made tenant for life without waſte, remainder 
to the heirs male of his body, with power to raiſe portions for 
Jounpger children, and levies a fine, this ſhall be rectiſied by Chan- 
(ery for the ſon, and the father made tenant for life only; for it is 
"1getory in ſettlement for valuable conſideration to make him tenant 
whe L but if fon has a benefit by his father's will, he muſt make 

election. Roberts v. King fley, P. 1749, 1 Veſcy, 238.] 


1 N 7 it 1s aided it ſhall be in the ſame plight as it would have 
1 * 1 ad been right in initio.] If a defective conveyance is aided, 
Pla © diſcharged of meſne incumbrances by the party; as, if 2 
A — wants livery, and thereupon the heir confeſſes judgments 
Ab rn the 2 ſhall be relieved, and diſcharged from the 
„ R. Ch. „ CY 
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418 CHANCERY, 


A leaſe not being made purſuant to an agreement, if the lefſ,; af 

terwards ſettles the reverſion in ſuch manner, that the covenants of : 
former leaſe may be performed on the part of the leſſor; if the If. 
ſee performs his part, equity will aſſiſt him to detain poſſeſſion uit 
the prior leaſe had continuance, X. Eg. Ca. 59. Gs 


(2 T 8.) When a Conveyance ſhall not be aided, 


But if tenant in tail bargain and ſel his land, Chancery will not 
decree a fine or recovery, tho' the vendor had power to levy them, 
Dict. 2 Vent. 350. Vile pot. (4 8 2.) | 

(If A., remainder-man in tail, expectant on the death of his uncle 
tenant for life, being diſtreſſed, conveys manors of Zool. per an. 
num for 3ool. to B., his heirs and aſſigns, after the uncle's death with. 
out iſſue-male, it is void in law, and ſhall not be aided in equity, 
Barnardiſton v. Lingwozd, H. 1740, 2 Atkyns, 133.) 

So, a conveyance ſhall not be helped upon a ſubſequent communi. 
cation, 2 Ch. R. 107. 


Nor, a defect in articles, after a conveyance executed. R. 2 (}, 


R. 1079. ©* 


b 


(2 T9.) If it be voluntary.) So, if a voluntary conveyance is de. 
fective, Chancery will not aid it. 2 Vent. 365. Semb. Ca. Ch. 4. 


1 Ver. 456. 1 Ch. R. 147, 8. [LI Veſ. jun. 54.) Vide ante, (2C8. | 


£9. (4 Hg9—4 07.) | | © 8 

So, if A. covenants to make a jointure of 509/, per ann. without 
ſaying of what lands, and afterwards ſettles a farm in A, of gol. fe 
ann. and then makes a voluntary ſettlement of 200. per ann., if pan 
of the farm lies in B. it ſhall not be decreed againſt the heir, tho' 3 
jointure was not ſettled to the value agreed; for as to that eſtate tle 
conveyance was voluntary. K. 2 Ca. Ch. 68. 

If a man ſettles lands in A., B., and C. upon himſelf ſor life, and 
then to his iſſue, and ſor default thereof to his nephew H. the lands in 
A., and to his nephew L. the lands in B. and C., omitting one farm; 
equity will not ſupply the omiſſion, tho! proved to be a miſtake, & 
1 Ver. 38. IE: 

—— deviſee ſhall not be aided againſt a voluntary ſettlement nac 
without a power of revocation. 1 Ver. 100. : 

A fortiori if there be a voluntary conveyance for the proviſion of 
younger children, it ſhall be aided. 2 Vent. 365. 1 Ver. 40. 13% 

So, a leaſe ſhall be decreed to attend the inheritance ſettled by 3 
voluntary conveyance. 1 Ch. R. 37. | 

So, if articles upon marriage are, that money ſhall be _— 
purchaſe of land to be ſettled upon the huſband and wife for life, be 
to the iſſue of their bodies, then to the right heirs of the huſband * 
and his wife die, and their children die; the heir of the huſband * 
enforce the ſettlement. Cont. per North, and afterwards decreed, I /d. 

298. 471. 2 P. V. 255, | : Ae 
So, a woman entitled to dower ſhall be aided againſt 2 _ - 

ſettlement, — or execution of a power. KR. 2 F. #037 

Vide poſt. I.) Gta ; | 
Fat Ads that a limitation in fee being by miſtake * 

bim and his heirs, the party will ſtand ſeiſed to the uſe of 

and her heirs, ſhall be decreed. 2 P. W. 464. 10 


| CHANCERY. as 
A conveyance, covenant, Sc. being by deed, primd facie imports 7 


conſideration. 2 P. V. 467. > . 
As, if a father aſſigns a college- leaſe to a ſon, and covenants to re- 
w. Ibid. AE | 
"Stight conſideration by a parent for a child ſufficient even againſt a 
purchaſer. 2 Ve. jun. 410.] 3 „ 
[Bill to have a voluntary deed delivered up diſmiſſed. Croſs- 
Vl to execute it retained for a year, with liberty to bring an action on 
covenant contained in it. Colman v. Sarrel, 1 Ve.. jun. 50. 3 Bro. 
Ch. Ca. 12. S. C.] | | EEO he 
[Clauſe in a deed of aſſignment of ſtock from a married man to 2 
married woman, that ſhe ſhall live where he reſides, tho' ſuſpicious, 
i not ſufficient ground to hold it pro turpi cauſd, Vid. 1 Ve. jun. 5 1. 
3 Bro. Ch. Ca. 12. S. C.) 1 | OP 
[Want of collateral allegation ſhall not prevent the court from 
looking into the conſideration. Did.) | 


[Creditor impeaching a ſettlement for fraud muſt get ju agment or 23 
n. 


his debt, and ſtate that he is defrauded by the ſettlement. 1 Yef./ 
1614 | | 8 8 1 


2 T 10.) Or, againſt him who has an eſtate upon good conſideration. 
$9, a defective conveyance ſhall not be aided againſt him, who has an 


eſtate upon a good conſideration ; as, if a ſurrender of a copyhold 


ſold or mortgaged is not preſented, but afterwards the vendor ſurren- 


ders it to the uſe of his will, and deviſes it to his wife for lite, "upon | 


whom he had agreed to ſettle it upon their marriage ; the vendee ſhall 
a * againſt the wife. R. Ca. Ch. 171. Vide ante, 
208. „ | | 
(if a rent-charge is limited to A., and aſter her death another rent- 
charge to the heirs of her body, and A. and her huſband levy fine of 
| the lands, and ſell them to B., and the heir during her life ſells the 
rent-charge to C., this ſale ſhall not put B. in a worſe condition, or 
liable to a different remedy than would have been to the heir, and C., 


purchaſer of an equitable title, muſt try it againſt B. at law. White 


fad v. Faufet, H. 1749, 1 Veſey, 387-1 
lf a mortgage to A. is defeCtive, it ſhall not be aided againſt him, 
who has a lubſcquent mortgage by a good afſurance. Eg. Abr. 320. 


(2T 11.) When a Conveyance ſhall be avoided. 


ezine by falſe information. Ca. Ch. 74. Vide ante, (2 C 12. 

Vile (3 M 1.—4 L. 1.) MAE” 
9 inſinuation of a match to be obtained thereby. 1 Ver. 206. 
A conveyance obtained from perſons uninformed of their rights 


all be ſet aſide, tho” there was no actual fraud or impoſition. 
2 Braun, 150. ; 


[A remainder to the huſband in a marriage ſettlement, to which the 


ls at reading, and denied ſhe had deſired it, (tho' his at- 
es, : ow bim ſo,) but executed the writings as remainder was 
Ky i the parties unwilling to defer, may be ſet aſide as a fraud 
po tion. Morris v. Nixon, H. 5 G. Str. 144-] 
20, 1t there is a ſuſpicion of an impoſition : as, where a woman 


es a line of her eſtate to the uſe of B. and his heirs, but at the 


oy 


So, 2 fraudulent conveyance ſhall be avoided in equity; as, if it be 
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12e | CHANCE R Y. 

time declares it is neceſſary for her to have a truſtee, and by her wit 
declares that ſhe had levied a fine in truſt for herſelf, and deviſe; 0 
eſtate to C. and his heirs, ſubject to the payment of debts and 3 
gave no conſideration, he ſhall be decreed to convey to C. K. 1 . 
307. - 
Il a man is arreſted by due proceſs, and then executes a cones. 
ance never under conſideration before, the court will conſtrue it 4. 
reſs, 8 relieve againſt it. Nichols v. Nicho/s, 11. 1737, 1 Athns 
409. | g 
ITho' a man has a real intention of diſinheriting his heir at lau 
yet if it is owing to fraud and impoſition, this will fetch it back and 
reveſt it in the heir. Bennet v. Vade, T. 1742, 2 Atkyns, 324.) 
{lf a voluntary conveyance is made by a very weak man; in {avour 
of one who has great power and influence over him, and of other; 
who have no'merit with him, and the deed contains a proviſo, re- 
ſtraining him during his life from taking a fine, or leaſing without the 
full rent, and a power of revocation cnly in the preſence of three per- 
ſons by game, who could hardly be aſſembled, and the deed is execute! 
without being read to him, and no part is left with him, it ſhall be de. 
livered to the heir at law, and poſſeſſion of the eſtate given him, aud 
the truſtees convey to him. d.) 


- 


[But if there is a proviſion for creditors in it, that ſliall be ſaved to 
them. Bid.) | * 
[If a counſel procures from his client a grant of the ſtewardſlip of 
a manor in fee, it is not only ip/; fatto void, as it might come to: 
woman; but if it appears the grantor did not read it, nor know what 
the import of his heirs was, and only intended to give it during plez- 
ſure, it ſhall be delivered up. Thornhill v. Evans, T. 1742, 2 4. 
kyns, 330-] 1 
If deviſees ſubmit their differences to arbitration, and an aar, 
made, that the lands ſhall be conveyed in the ſame manner a> the; 
are given by the will, and thereupon by deed to lead the uſes ol. 
covery the lands are declared to be to 4. for life, whereas ſhe 15 ci. 
tled to them in fee by the will, the court will order them to be co 
veyed to her in fee. Ridout v. Pain, P. 1747, 3 Atkyns, 480, 
If an infant has the truſt of an eſtate, and A. enters and lcvics 4, 
and five years paſs ; tho' the infant is barred by the fine and nor- chen 
at law, becauſe the truſtees were of full age, yet the fine al 5: 
avoided in equity, by a bill brought within five years after the infaut's 
full age. R. 2 Ver. 369. 2 
If one parcener obtains an aſſignment of the part of the other for 
20 J. conſideration, and upon a falfe ſuggeſtion, that a large fine v3 
to be paid for the admiſſion to the eſtate, when the eſtate wa © 
200. per ann. value, and only a ſmall fine due; ſuch aſſignment ſka! 
be avoided. R. Eg. Ca. 8;. EE 
If A. tenant for life, prevails on his daughter, tenant in tail, 
join in a recovery (to prevent the eſtate's falling into her _ 
creditors' hands) to him and his heirs, promiſing to be only get 
for her, and then mortgages it, but pays her an annuity 0 zol. oh 
annum, becomes bankrupt, and dies, and the daughter dies; the 5 
covery ſhall be ſet aſide, and on the heirs in tail refunding the 2 
per annum received, the aſſignees of the bankrupt ſhall 2 _ 
them, aud the mortgagee on payment re-couvey to them, they 


CHANCERY, . 
they come in creditors under the commiſſion-for the mortgage- money. 
Hung v. Peachy, H. 1741, 2 Atkyns, 254-] 4 1 

And a conveyance obtained by fraud or impoſition ſhall be avoided, 
tho* it is confirmed by fine, and ſeveral approbatwns of the party. 

2 Ter. 200, N | 5 

So, a conveyance by the king's patent may be avoided by bill in 

equity for deceit, or impoſition on the king. R. 1 Fer. 277. 387. 
200. | 

f a guardian purchaſes his ward's eſtate immediately on his 
coming of age, tho' it has a ſuſpicious Dok, yet if he paid a full 

conſideration, it ſhall not be ſet aſide. Oldin v. Samborne, M. 1737, 
2 Ateyns, 15+] : : 1 
If A. grants an annuity to B. in conſideration of his learning, 
and the love he bore him, it is not a valuable conſideration. Stile, v. 
Attorney-General, H. 1740, 2 Atkyns, 52. a | be - 
[But if B. gave up a pecuniary advantage at the requeſt of A., 
it amounts to a valuable conſideration. id.] 65 > a 
(Or, if there be arrears on the voluntary annuity, and B. promiſes 
not to ſue for theſe arrears, and A. thereon grants the annuity afreſh, 
_ is a valuable conſideration, and alſo for an additional annuity. 
910 ] | | f N 
(Altho' the lord's eſtate will preſerve a contingent remainder of a 

copyhold, ſo as to prevent the deſtruction of it by the tenant for 
liſe, it will not ſupport it where the preceding eſtates are expired. 

2 |. jun. 209. 214. ] 2 i 6 ä bt ot 
[Lenant for life of a copyhold, remainder to his firſt and other 
ſons in tail, took a conveyance in fee from the lord. The premiſes 
delccuded on his eldeſt ſon, who by will charged all his real eſtate 
with debts and legacies, and deviſed it to his brother for life, with 
various remainders : held per Lord Chancellor, that no equity could 
Hep alive the entail 3 hen the intereſt of the lord is united with the 
cop, hola in tail there muſt be a merger ; for the method bf barring it 
cannot exiſt. Chaloner v. Murball, 2 Veſ. jun. 524] _ 

[A widow ſhall not have free-bench of truſt eſtate in a copybold. 

Tdi v. Wade, 4 Bro. C. C. 521.7 
N of the widow as guardian to the ſon does not prevent 
— wis ſuch a ſeiſin as to convey title to his cuſtomary heir. 
* ſupplied for children, whereon the heir is provided 
. 8 hy proviſion be not from the teſtator. Pike v. White, 3 Bro. 
o, in a wife. Bid. 229.7 | | | | 
Kaas charge upon land ſor payment of debts, where teſtator 
50 7 2 8 the copyhold held liable. Kentiſh v. 
A turrender ſhall be ſupplied for a limited intereſt, for a wife for 
life, tho' the deviſees h F : itled 
han de for ot over, nephews and nieces are not entitled to 
Creta b _ them. Marſton v. Gowan, 3 Bre. C. C. 170.] 
pybeld eſtar his will taking notice that he had not ſurrendred co- 
e _ which he deviſed, but directing his ſon to convey 

eviling to the ſon other eſtates, tho” the copyhoids are 


n *. 
% dcviſable by cuſtom, yet the ſurrenders decreed to be made. Mar- 


6{l v. Wardell, 3 Bro. C. C. 116.] 
£2 | (On 
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On the bill of the lord, a commiſſion iſſued to diſtinguiſh co- 

hold lands within the manner compriſed in admittances produced, 

he laſt in 1693, from frechold, and compounded from uncom- 
pounded copyholds, and to aſcertain the boundaries, and if they could 

not be diſtinguiſhed, to ſet out lands of the tenant of equal value 
with ſo much of the copyhold lands as could not be diſtinguiſhed. 
The Duke of Leeds v. Earl of Strafford, 4 Veſ. jun. 180. 

| (2 T 12.) When not. 8 | 
(2 T 12.) Tho! made upon a falſe ſuggeſtion. } But it is not ſufficient 
to avoid a conveyance, that it was obtained upon falfe inſinuations; as, 
if a man falſely perſuades another that his ſon is dead, and thereby ob- 
tains a deviſe of the eſtate to himſelf. Vide pop. (3 A 2.) 
If a man under an arreſt is concealed, and denied to his relations, 


and perſuaded-to make a deviſe of his eſtate to a ſtranger. R. 3 Ca. 
Ch. 61. 94. 103. | | | 


- 


(2T 13.) Tho' it becomes unreaſonable by matter ex poſt fado.] So, 
it is no reaſon for avoiding a ſettlement, that it became unreaſonable 
by matter ex pot facto; as, a marriage ſettlement, which ſettles a 
Jointure equivalent to a portion, and a ſecurity to repay the portion 
alſo, if the hufband dies without ifſue, ſhall not be avoided, if the 

uſband dies without ifſue within a week. R. in Chancery, and con- 
rmed in Parliament, Ca. Parl. 21. WI S070 
III A. entitled to reverſion after death of tenant for life, (then un- 
married, but to whoſe firſt and other ſons there are remainders, ) ſells 
reverſion, and tenant for life dies in a month, the conveyance ſhall 
not be ſet aſide if no fraud. Nicholls v. Gould, T. 1752, 2 V0. 
22. y | | 
| a If a man for 350 J. gives ſecurity by mortgage of a reverſion, aſter 
two lives, for 700 J. to be paid when the two lives fall: he ſhall not 
be relieved, tho? the lives fall within two years. 1 Ver. 141. | 

But if an apprentice is turned away before the time for which he 
ought to ſerve, tho? occaſioned by his negligence, the maſter ſhall re- 
fund part of the money, R. 2 Per. 64. 
If there is an agreement for the purchaſe of a houſe, which is con- 
ſumed by fire before the conveyance of it, the purchaſer ſhall be 
aided. 2 P. V. 220. 5 

Void ante, (2 C g.) 


(2 T 14.) When a ſurpriſe or a ſmall miftake is alleged.) 50, 2 con. 
veyance ſhall not be 2 —— 7 made or executed by 
Turpriſe 3 as, that it was not read by the party, or to him z except 
bg re ag appears to be contrary to his intention. R. 

Cb. 56. 59. 76. 3 1 
. i there are many miſrecitals. 3 Ca. Ch. 56. 59. 76. 
7 the counſel was negligent or unſkilful. Bid. 56. 76. 
If there was no counterpart. Bid. 8 3. of it 
Or, the truſtees mentioned in the deed have no notice of it. 


© If a recital is repugnant to the deed. Per Holt Ch. J. 3 Co. ©: 
101. # 


On any part material to that which is immaterial. 3 * 2 T 15) 


82 6a. 
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T 1e.) After a long acquieſcence.) So, it ſhall not be avoided 
a . —— upon pretence that the perſon who conveyed was 


non compos. I Ch. N. 40. 7 a 


(2 T 16.) At the. regugſ of him «obo. has only a voluntary conveyance.) 
So, it ſhall not be avoided by him, who claims by a ſubſequent volun- 
tary ſettlement, tho' the firſt conveyance was alſo voluntary. Vide ante, 
(2C8.—2T 9.) f Ih: | Hl 

As, if the manor of L. is ſettled to pay 100 J. per ann. to a youn 
ſon, and the reſidue to the elder ; and afterwards the father, having 
the ſettlement in his cuſtody, ſettles the ſame manor upon the-younger 
ſon and his firſt and other ſons in tail, and ſettles lands of greater rhe 
upon his eldeſt ſon 3 equity will not avoid the prior ſettlement of the 
manor. R. 2 Ver. 475. 8 ETD bay 

If A., having by a eg ſettlement given an eſtate to B., with- 
out a power of revocation, afterwards deviſes it to D., the deviſee 
ſhall not avoid the prior ſettlement ; for he alſo claims by a voluntary 
act. Eg. Abr. 23. 1 Fer. 100. Vide ante, (2 Tg.) x 

[A voluntary deed, without power of revocation, formally exe- 
cuted, tho informal in ſeyeral parts, kept by the perſon, but never 
cancelled, ſhall not be ſet aſide by a ſubſequent will. Boughton v. 
Boughton, M. 1739, 1 Atkyns, 625.]. 55 

So, if A. upon his marriage makes an extravagant and unreaſon- 
able ſettlement, if no cireumvention or incapacity appears, it ſhall not 
be avoided by thoſe who claim by a ſubſequent marriage ſettlement. 
Semb, Eg. Ca. 80. Eg 


(2 V) Copyhold. 


Wo a bill lies for the ſeverance of copyhold and freeho!d lands in- | 


termixed, | | 

[1 he expences of a commiſſion to ſeparate freehold, and copy- 
hold lands, ſhall be borne by both parties equally, tho? their intereſts 
are of different values, Norris v. Leneve, P. 1744, 3 Atkyns, 82.) 

So, to aſcertain the cuſtoms of a manor. Ch. R. 114. 

So, to aſſign timber to a copyholder, eſtovers, &'c. | 

So, for the ſurrender of a copyhold, purſuant to an agreement with 
a purchaſer, where the copyholder refuſes to perform, or dies befor 
performance. | 3 

Tho! it be a copyhold for lives, as well as in fee, where the copy- 
holder hath the ſole power to ſurrender, tho? by his death it veſts by 
cuſtom in another nominee. 1 Ch. R. 274. 

So, to ſupply a ſurrender for payment of debts, or proviſion for a 
viſe or younger children. 2 P. W. 490. Vide Copyhold, P 2.) 

(If one by his will charges all his worldly eſtate with his debts, 
and dies feiſed of copyhold, which he particularly. deviſes, it ſhall 
be applied pari þaſſu with the frechold, tho' there is no ſurrender to the 
uſe of the will. Harris v. Ingledew, H. 1730, 3 P. VW. 91. Vide 
1 Brown, 273, 274. _ | 

[If a man deviſes all his eſtate to his ſon, ſubject to payment of 
debts, and has only copyhold, the defect of ſurrender ſhall be ſup- 
— that ſomething may paſs. Ithell v. Beane, H. 1748, 1 Vef. 

[50, tho? there be frecholds deſcended, and ſpecifically deviſed. 
2 Brown, 325.) Ee 4 | [The 


U 
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[The court will ſupply the defect of a ſurrender of eſtate 'deyiſq 
in fayour of a younger ſon, tho' ſome other proviſion had been made 
for him, and tho' this was only a remainder after eſtates for life and 
in tail, and tho' the heir at law had ſurrendred to the uſe of his will 
and deviſed to his mother. Cook. v. Arnham, T. 8 G. 2. C. T. T. . 
3 F. l. 283.] | Pd : 
[If A. deviſes all his freehold and copyhold lands in S. and A. to hi; 
wife, her heirs, &c. being aſſured ſhe will leave them to jc; 
children as deſerve them, and ſhe deviſes all her freehold and copy- 
hold lands, except the copyhold in H., to her daughter, and deviſes 
the copyhold in H. to her ſon, and intends ſurrendring, but dies with. 
cut it, and another copyhold deſcends to the ſon; the court will eſta- 
bliſh the wills, and ſupply a ſurrender. Maccy v. Shurmer, M. 1739, 
1 Atkyns, 389. ] | | . | 
IA. having ſeveral copyholds, ſome ſurrendred to the uſe of hi 
will, others not, one only a truſt-eſtate, the other in his own name; 
he deviſes all his copyholds to B. bis grandſon, his heirs, Cc. and de- 
"viſes ſeveral legacies to his eldeſt ſon, all the copy holds paſs; for the 
eldeſt ſon claiming under the will muſt admit the whole. Allen. 
_ Poulton, M. 1748, 1 Veſey, 121.] 
[But if a man deviſes his real eſtate to be ſold to pay debts and le- 
gacies, and ſubject thereto deviſes all his perſonal eſtate to bis (iſter, 
whom he makes executor; the court will not ſupply the defect of 4 
ſurrender of copyhold, if the other eſtates are ſufficient. Mallalu- 
v. Mallabar, P.8G. 2. C. T. T. 18.] . | 
(Lf A. having freehold, but no copybold lands ſettled, deviſes all 
his lands unſettled, and all his goods and chattels, to his wife for lite, 
then to his younger children as ſhe thinks fit, and dies, leaving free- 
: old, and alſo copyhold unſettled, and not ſurrendred to the uſe of 
is will; the copyhold does not paſs by the will. Hawkns v. Leigh, 
M. 1737, 1 Athyns, 387.] | 
[Copyhold lands ſurrendred to the uſe of the will, paſs by the ge- 
"neral words of all meſſuages, lands, tenements, and hereditaments, 
tho' teſtator has frechold, eſpecially if it appears by the will that he 
intended that all his eſtate ſhall paſs. Goodwyn v. Goodwyn, H. 1740, 
1 Veſey, 226. | | | 35 
[If A. deviſes copyhold, among other eſtates, to B. his heir at law 
for life, with remainders over to C.; B. gets the eſtate enfranchiled, 
calling himſclf executor and deviſee of A., and afterwards by convey- 
ance reciting the enfranchiſement, creates a term to raiſe money to 
pay debts, the reſidue to C., the court-rolls are burnt, ſo it does not 
appear whether there was a ſurrender to the uſe of A.'s will; but on 
the circumſtances it ſhall be preſumed, and the land go to C. by the 
will of 4. Ccolet v. Hellier, P. 1749, 1 Veſ. 234. 
So, a ſurrender is not neceſſary, where A. has only the truſt of 3 
copyhold in tail. R. 2 Ver. 585. | 
[A deviſe of the equity of redemption of a copyhold, to which the 
mortgagee is admitted, is good, tho there is no furrender to the uſe 
of the will, King v. King, T. 1735, 3 P. V. 358. 
Ulf a man ſurrenders to the uſe of his will, a will wnattefed ſhall 
direct the uſes, notwithſtanding the ſtatute of frauds, which er- 
tends not to cuſtomary eſtates. Tufnel v. Page, P. 1740, 2 415% 


37-1 e Sj Where 


en Ane. ng 


- Where the legal eſtate is in truſtees, copyhold lands ſhall paſa by 
the will of the of que truſt, without ſurrender, and tho? the will be 
not atteſted,  Twffnel v. Page, P. 1740, 2 Atkyns, r 
if a real eſtate, part free and part copyhold, originally the inhe- 
ritance of the wife, is ſettled in truſtees for huſband and wife, and 
the ſurvivor, and the heirs of their two bodies, remainder to the huf- 
band in fee, and the huſband by his will gives all his meſſuages, lands, 
tenements, and hereditaments in H., and all other his real eſtate to 
the ſame truſtees for a term, and then gives all the premiſes unto his 
wife ſor life, without waſte, the copyhold paſſes without ſurrender; 
for as à ſurrender muſt be by the perſon who has the legal eſtate, 
where one who has not the legal eſtate has the beneficial intereſt, it 
may paſs by a will as other lands; and the teſtator's intention ap- 
pears here. Without waſte, is ſurpluſage as to the copyhold, Car v. 
Elliſn, P. 1744, 3 Atkyns, 73.] : 800 | 
If a man ſurrenders copyhold to the uſe of his will, and figns the 
two firſt theets of his will, conſiſting of eleven, and no more, and 
no witneſſes to it, this is a good appointment to charitable uſes, under 
flat.” 43 Eliz. of charitable uſes. _ Attorney- General v. Sawtell, H. 
1742, 2 Athyns, 497.] | 25 | 
So, if a ſurrender is not preſented in the time required by the 
cuſtom, it ſhall be aided in equity. 2 Fer. 564. 609. Eg. Abr. 122. 
Vide Copyhold, (P 2.) | 
'Tho' the ſurrenderor afterwards becomes a bankrupt, it ſhall be 
aided againſt the creditors of the bankrupt. R. 2 Yer. 565, Eg. 
Ar. 312. Eg. R. 14. 6 : | 
So, it ſhall be aided againſt a purchaſer with notice. R. 2 Ver. 
609. | | | | op | | 
50, if a mortgage is made of lands, part freehold and part copy» 
hold, and the mortgagor dies before a ſurrender made; the heir ſhall 
be decreed to ſurrender the copyhold. R. Ch. R. 272. 331. s 
{If a man has two copyhold eſtates, one ſurrendred to the ule 
of his will, the other not, both ſubject to a mortgage of 400 J., and 
by will ſays, I give all and every my freehold and copyhold (having 
ſurrendred the copyhold part thereof to the uſe of this my will) to 
A. and B. for the benefit of a younger child, and directs that the 
copyhold part ſhall be ſubject to the payment of the 400-/. mortgage 
the unſurrendred eſtate ſhall paſs, and the heir at law ſhall ſurrender 
to bo _ of the will. Banks v. Denſhaw, M. 1747, 3 Atkyns, 585. 
I Fef, 63.] 15 75 | b 
But where the land of the defendant is not intermized, but lies 
entirely together; there ſhall not be a commiſſion for ſeverance or 
diiſtinguiſhment. | pat itt 
90, if a copyhold is deviſed to the eldeſt ſon, being of the nature 
of Borough-Engliſh, and houſes in London to the youngeſt ſon, but 
there is no ſurrender, and the houſes before the entry of the youngeſt 
_ are . the defect of a ſurrender ſhall not be ſupplied. R. 
— 2 5 — 3 
Uf A. ſeiſed of freehold, and of copyhold e not 
ſurrendred to the uſe of his will, by will deſires all his debts to be 
paid, makes proviſion for his wife and daughter, further proviſion 
tor daughter after wife's death, and then all the reſidue real and 
perſonal, of what nature or kind ſoever, to his wife, ber heirs, 
| executors, 


— 
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executors, Cc. the ropyhold does not paſs. Byar v. Byar, H. 155, 
2 ef. 164.) - | | | 

[DefeQ of ſurrender ſhall not be ſupplied in favour of grandfon 
couſin, or natural child. Tudor v. Anſon, T. 1754, 2 Ve 582. 

3 Fob in favour of widow, children, and creditors, it ſhall. . 
bid. 2 5 

So, if a ſurrender is made upon condition to be returned, if the 
ſurrenderor recoyers; and afterwards he makes a ſurrender of part 
only to the ſame uſes, and deſires to have the firft again, which is 
refuſed 3 the firſt ſhall not be aided. R. Eg. R. 8. 

80, if a farm is mortgaged with all the lands therewith occupied, 
and a copyhold is occupied with the farm, but not defcribed in the 
mortgage, nor a covenant therein to make a ſurrender : a ſurrender 
mall not be decreed, if the farm without the copyhold is ſufficient, 
R. Eg. R. 14. 

380, if a ſurrender to the uſe of a will was intended, but not ac- 
cepted, it ſnall not be aided againſt the heir, if he did not prevent 
the ſurrender. 1 f. V. 354. 

If by a marriage ſettlement land is limited to the huſband and wife 
for liſe, afterwards to the firſt, ſecond; and other ſons in tail male, 
and for default of iſſue male, for years to a truſtee for the raiſing of 
portions for the daughters of that marriage; and there is a covenant 
that a copyhold eſtate ſhall be ſurrendred to the ſame ufes : the co- 
pyhold ſhall be ſubject to the payment of the portions, if the free- 
hold is not ſufficient; tho? by the cuſtom of the manor it cannot be 
furrendred ſo as that a term can be limited for default of iflue male. 
R. 2 Ver. 321. | | | | 
If by a marriage fettlement a copyhold is agreed to be furren- 
dred to the ſame uſes with a freehold, and a ſurrender is made to 
different uſes, the ſurrender ſhall be vacated, and the copyhold 
ſhall be ſubjeR to the ſame uſes with the freehold. R. Ch. K. 
254, F. £8 | | | | 

So, if by cuſtom of a manor the wife is entitled to her free bench, 
and a copyhold is ſurrendred to a truſtee, in truſt for the huſband 
in ſee, the wife ſhall be aided in equity for her free bench. 2 P. V. 
644. TY: bat | - 

{If in a manor where the cuſtom is, that whoever purchaſes, the 
lands ſhall go in ſucceſſion, A. purchaſes for his own and two other 
lives, and pays all the money, and by will deviſes all' his eſtate, 
real and perſonal, in poſſeſſion or reverſion, to his wife; ſhe ſhall 
have the eſtate, tho' there was no ſurrender, and tho' there was other 
provifion for her. The court will ſupply a ſurrender againſt an er 
fafus, tho! not againſt an heir of blood. Smith v. Baker, T. 1737» 
I 72 385.] . 

[If copyholder for life, with free bench to his widow, agrees to 
ſell to his ſon for valuable conſideration, which is paid, but he dies 
before actual ſurrender; the ſon is entitled to the performance, and 
the e muſt ſurrender her widow's eſtate. Hinton v. Hinton, 2. 
1 3 2 . 6 r. 6 8.] | 1 a 

7855 if . is paid for twenty years by a copybolder to be 
lord of the manor of B., it ſhall be decreed to him, tho? it appears 
and is admitted, that this copyhold was antiently held of the . 
of C. ; for a grant of the freehold of this copyhold ſhall be preſure- 
R. 2 Ver. 517. | k 


| 


the was not with child; yet ſhe ſhall have them, and the court will 


279. jun. 58.) 


being clear that the plaintiff's demands had been ſatisfied, and thete 5 
= Veſ. jun. 94. 4 Bro. C. C. 257. S. C.] 


[The court! will deere” quiyment of 5 quit-rent, tho! thits wis = 
remedy at law, and the bill improper and vexatious, rather than dif- 
miſs it; for plaintiff would then ſue at law, to the farther oppreffion 
of defendarit. Holder v. Chambury, P. 1734, 3 P. V. 156.) 
So, Chancery will relieve againſt a forfeitare by waſte not deſigned, 
neglect of ſuit, Wc: Vide Copybold, (M OR a 1 
Or, againſt other involuntary forfeiture. Vide 4%, (P 2.) 
[Chancery will not relieve againſt a voluntary rfeiture. Semb. 
Peachy v. D. of Somerſet, T. J G. Str. 447.] _ 
[A bill lies not for a lord of a manor to hold a down diſcharged 
of defendant's claim of common, Holder v. Chambury, K. 17345 
e / gt 9205 1 
. [If father ] urchaſe's copyhold land in his ſon's name, aged 
eighteen, and the father continues in poſſeſſion till his death ; this | 
ſhall be conſidered as an advancement for the ſon, and not a truſt - 
for the father. Taylor v. Taylor, T. 1737, 1'Atkyns, 386] 52 
[If the ſon deviſe theſe lands to the child his wife was enſeint with, 
and on its not being born alive, or dying, to his wife, and it appears 


ſupply the want of ſurrender. Bid. i : 
[A bill lies not for a lord of a manor to compel copyholders to 
come in and be admitted tenants. Clayton v. Cookes, M. 1742, 2 At- 
Hus, 449. „„ | | 
: [No coſts on application to put a party to his election. 2 ef. 
F E AS ; 
Nor, againſt a party making a demand of the payment of which ; 
there is only preſumption. 2 VJ. jun. 15.) | EE : 
Nor, againſt a truſtee on ſlight grounds. 2 Ye. jun, 36. ]] 
[But a bankrupt ſhall be liable to coſts for miſconduct. 2 Yo 
Jun. 41.] 7 
[Bill filed by legatee of teſtator alleged in the anſwer to have 
died inſolvent : account decreed, reſerving the conſideration of coſts 


which generally in the caſe of a legacy are decreed immediately. 


(Bill filed after very long delay againſt repreſentatiyes of parties, 
who had alſo been guilty of /aches, diſmiſſed without coſts; it not 


being no 'pretence of teſtator's inſolvency. MHervy v. Dinwoody, © 


_ {Plaintiff having become bankrupt after filing the bill, not bound 
to give ſecurity for colts. Anon. Anſtr. 407] | 
{Bill to redeem : decree referring it to the maſter to take an ac- 
count, and to tax coſts; the report finds the mortgagee overpaid; 
* br too late to object to his having his coſts. Gilbert v. Golding, 
F. 442.) | 
_ [Coſts refuſed to truſtee for ſetting up a truſt different from what 
it really was, but general miſconduct is not a ſufficient ground. 
2 Vf. jun, 199.] | | | 
[Bills of coſts examined after a long period, and even after pay- 
ments made. 2 V9. Jun. 203.) | . | 
| [Aﬀter verdict on iſſue directed, deeds were decreed to be de- 
lirered up to the plaintiff with coſts. After the maſter had ſettle 
| q | F 1 


% 
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. the amount of the coſts, but before report the plaintiff died; on bil 
of revivor by his executor and deviſee, the court inclined to hold the 
rule not to revive for colts only, not applicable in caſe of the death 
of the party to receive them: alſo that the taxation ſhould relate 
to the time when the amount was ſettled; but the demurrer was 
over- ruled, becauſe it did not appear on the bill that the decree had 
been executed by delivering up the deeds. Morgan v. Scudamore, 

1 25 un. 313.) W e 
[Where the party to pay coſts dies, and they are not taxed, no 
reviyor for them only, becauſe a perſonal demand. id. 315.1 
Bill diſmiſſed with coſts as to one defendant on his undertaking 
to produce all his books, otherwiſe not. 2 Ye. jun. 322.] 
[Arbitrator combining ſhall pay coſts, Lord Lonſdale v. Littledale, 
2 Feſ. jun. 45 3. 6 | 8 | 
[On a bill for partition, the colts of executing the commiſſion, 
and of all neceſſary proceedings in the cauſe, muſt be defrayed by 
the parties in proportion to their intereſts. Calmady v. Calmady, 
2 Veſ. jun. 568.] 
[Court of Exchequer refuſed to order the plaintiff to give ſecurity 
for coſts on affidavit, that he was about to leave the kingdom. Adam 
r. Colethurſt, 2 Anflr. 552.] | | 
__ FThe plaintiff, an uncertificated bankrupt, not being found at the 
place where the bill deſcribed him to reſide, ordered to give a 
note of his place of abode, or ſecurity for the colts. - James v. Ci, 
ladam, 2 Anftr. 55 2. . | 
[Where a folicitor has been guilty of great delay in bringing 
in his bills, he ſhall not have the coſts of the taxation, altho' leſs 
than one ſixth part be taken off. Yea v. Yea, 2 Anftr. 589-] 
- -{Coſts,on account of fraud. 1 Ve. fun. 22. 29.] 
On a ſecond verdict for a leſs ſum than the firſt, the Jaſt ſum 
recovered only, and the colts of the laſt trial are to be paid to the 
defendant in equity, out of money in court on an injunction to ſtay 
execution on the firſt ; the colts of which are tq be returned to the 
plaintiff. Waddle v. Fohnſon, 1 Veſ. jun. 30] 
No coſts to any party claiming under a contract not meritorious, 
. tho? recovered upon at law; not even to a truſtee,” Colman v. Sarre, 
3 Zo fun. F. 2... THT 1257 1 
- [After verdict on an iſſue found againſt the legitimacy of a per- 
ſon claiming a legacy as legitimate; coſts refuſed againſt him, as he 
had always borne the name of the family and been received iu it. 
Forbes v. Taylor, 1 1 Jun. go.] obi | 
Bin diſmificd with coſts even againſt a plaintiff who was made ſo 
without his authority ; but his whole expence, and alſo the whole 
expence of the, defendant's aboye the coſts taxed, ordered to be 
paid by the ſolicitor. Dundas v. Dutens, 1 V,. jun. 196.} 
[Coſts to truſtees, but none for or againſt heir at law, who raiſed | 
a point and failed. Coſts to truſtees, and executors brought * 
court, tho they made a claim and failed, being merely by way 0 
ſubmiſſion. 1 Veſ. jun. 205.]J . Ns 1 
Thin amended after anſwer, coſts muſt be paid for that, then it 8 
confidered as an original bill. 1 Ye. jun. 210.) _ 1 
[Croſs bill being on a mere legal title diſmiſſed with colts, tho 4. 
original bill was diſmiſſed. 1 J. Jun. 213. | [Co 
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* 7Cofts given, and the fund being In court ordered to remain Hill the 
| account; the coſts to come out of the balance (if any) due to the 


party, as far as it would go. 1 J jun. 221.] . ger ee 
f Coſts of courſe out of the fund to agents receivers, and truſtees, 
who have accounted fairly, and paid money into court, Coſts can- 
not be given to a college individually, nor as a corporation, unleſs 
proved ſo. 1 ef. jun. 246. an OF" vs N 
Colts, of courſe againſt executors, who are decreed to pay in- 
tereſt on account of a breach of truſt. Srert v. Hind, 1 Fef. jun. 
294-] . 2 15 thay 
Mots to committee of lunatic refuſed, becauſe he had not paſſed 


kis accounts regularly, tho no fraud, Ex parte Clarke, 1 79 jan, 


hu being diſmiſſed without coſts, as a hard caſe, parties made 
trultces without their knowledge, and as ſuch being neceſſary par- 
ties to the bill, held not entitled to colts againſt plaintiff, but left 
to their remedy againſt their principal: otherwiſe perhaps, if plaiu- 
tiff had prevailed, becauſe then thoſe coſts might have been given 
over againſt other defendants. Brodie v. St. Paul, 1 Vef. jun. 3 34] 

[On interpleading bill no coſts among defendants; colts to plaĩn- 
tif, Dowſen v. Hardcaftle, '1 Veſ. jun. 368.]J _ 8 

[Coſts as between attorney and client againſt parties to a fraudu- 
lent bankruptcy, except thoſe who diſcovered and gave evidence. Ex 
parte Thorp, 1 Vef. jun. 394] © Pg 

[To entitle defendant to ſecurity for coſts, plaintiff muſt appear 
to be reſident abroad; then it is of courſe. Green v. Charnock, 1 Ve. 
un. 396. | 40 . 3 
f [Plaintiff can in no caſe diſmiſs his bill without coſts : with coſts 
it is of courſe ; but after motion to diſmiſs without coſts refuſed, cou- 
ſent is neceſſary. Dixon v. Parke, 1 Veſ. jun. 402.]J _ s 758 

[Rule that plaintiff in a bill for diſcovery ſhall pay coſts in all + 
caſes too widely ſtated; he ought only where he files a bill in 
the firſt inſtance, not where compelled to it by defendant's refuſal. 
1 Pef. jun. 423.] | | 

[Colts of all parties out of the eſtate, and being relations, as be- 
tween attorney and client. 1 Yef. jun. 475.1 

[Where a cauſe is heard on bill and anſwer only, 40s. coſts 
diſmiſſing the bill, unleſs on a ſpecial caſe. Bayley v. The Corporation 
of Leominſler, 1 Vef. jun. 476. 3 Bro. 529. S. 2 | 4 

(On a bill for diſcovery, commillion to examine witneſſes, and an 
injunction, plaintiffs in equity, tho' they obtained a verdict at law, 
held liable to the coſts of the diſcovery and injunction, but both 
parties having had the benefit of the commiſſion, each to pay his own 
colts in reſpect to that. The London Aſſurance Company v. Hanley, 
1 Auſir. .] f £5 | 

[Where coſts in equity are due from the one party, and thoſe at 
law from the other, the court will not ſet off the coſts at law againſt 
thoſe in equity, if the ſolicitor in equity claims a lien on the latter. 
Smith v. Brockle/by, 1 Anftr. 61.] I | 8 

(Plaintiff filed a bill in CHhcery, and diſmiſſed it after anſwer; 
I filed > prong bill in the * Exchequer for the 2 matter: the 
ourt ſtopped hs proceedings till the coſts in Chancery were paid. 
Baldwyn v. Malo 4 Anftr. 85 9.4 oy. ** 

» 3 39 
= | 5 '{Coſts 
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. [Coſts perſonally. againſt an uncertificated bankrupt, in ease 
fraud and miſconduct. Leck v. Bromley, at the Rolls, 3 Vf. jun. ng 
[Revivor for coſts only on the death of the plaintiff; tho' before 


the report, and the” they were not to come out of a particular ſund. 
| Morgan v. Scudamore, 3 Veſ. jun. 198. ]] 5 
[When a teſtator expreſſes himſelf ſo ambiguouſly as to make it 


neceffary to come to this court, the coſts ſhall be paid out of his 
perſonal aſſets. Folliffe v. Eaſt, 3 Bro. C. C. 25.] | 

® 9 liable to the whole coſts. Liitlehalet v. Gaſcoqne, 

ro. C. C. 73] | | 

- {Pauper mal not diſmiſs his bill without coſts. Pearſon v. Belſber, 
3 Bro. C. C. 87.] | Mg | 
[Bill of heir at law againſt deviſee, where vexatious, diſmiſſed 
with coſts. Seal v. Brownton, 3 Bro. C. C. 214-] 


* (0) Can. 
When they ſhall be given, and when not. 


BY the f. 17 R. 2. 6. the chancellor, after ſuggeſtions are found 
untrue, ſhall have power to award damages after his diſcretion to 
him, who is unduly travailed. | 5 
And therefore, if a bill is diſmiſſed upon the hearing of the- cauſe, 
the defendant ſhall have coſts. 5 | 
But there ſhall not be a re-hearing or appeal for coſts only, unleſs 
on very ſpecial circumſtances. 1 Brown, 140.] | | 
{But there may be a bill of revivor for coſts ordered to be paid into 
the bank, 1d. 438.] | | 
If the diſmiſſion is general, yet coſts ſhall be incident. 


[If defendant denies all equity, and plaintiff brings cauſe to a hear- 


ing on bill and anſwer, and the bill is diſmiſſed, plaintiff ſhall pay 


. taxed coſts. Fohnſon v. Brown, M. 1743, 3 Atkyns, 1. Vide 1 Brown, 
403- | | | 
8 12 there is a decree ni, and defendant makes default, and the 


decree be made abſolute, and the court grants re-hearing on his pe- 
rition, he ſhall pay 10 J. coſts. Walter v. Ruſſel, in Sc. M. 1718, 


Bunb. 30.) 


(Plaintiff, by accepting a third anſwer, does not waive his colts 


on the ſecond. Brotherton v. Chancy, in Sc. H. 1718, Bunb. 34-] 
[On a third order of amendment, plaintiff ſhall* pay taxed coſts, 


unleſs it was obtained on terms, and by conſent, Anon. H. 1749, 
2 Atkyns, 123.] Ih i Why 

If the diſmiſſion is, when the hearing is upon bill and anſwer, the 
coſts of the defendant are aſcertained at 40s0o  _ 

[If a bill brought by an adminiſtrator is diſmiſſed on demurrer, he 
ſhall pay coſts. Frazer v. Moor, in Sc. P. 1720, Bunb. 63. 

[If bill is amended by ſtriking out' defendant's name, he all have 
caſts, tho' he appeared and anſwered without being ſerved with pro- 
ceſs. Blackett v. Middleton, H. 1733, Bunb. 335-] 2 

So, if a bill be for relief againſt the penalty of a bond, and it is 


decreed upon payment of coſts, generally; this imports coſts at law, 


and in equity. 3 Ch. R. 5. k EY 
In an order to tax coſts of an ejectment, when a new trial 18 
RO IS R » WS > 7 granted 
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nted which plaintiff had oppoſed, if it is granted on clear grounds, 
e ſhall not be allowed coſts for the oppoſition, but if granted on 
terms, he ſhall. Hay ve, Hay, P. 1747, 3 Athyne, 634. 
So, if the plaintiff hath relief from a tortious procedure in an 
inferior couit, he ſhall have his coſts there, and here, Ch. R. 473. 
[Where plaintiff ſucceeds in his demand he ſhall have coſts, unleſs 


- crcumſtances ariſe which are an excuſe for.defendant. Roberts v. 


fin, H. 1740, 2 Athkyns, A12) ]] . 
14 a a 05. laintiff giarries, whereby the ſuit abates, and the 
huſband and wile revive; ſhe ſhall have coſts of the whole ſuits ex- 
cept of the bill of reyiypr. 1 Ver. 318.} 5 

So, every truſtee ſhall have his coſ te. 

And if his coſts are not taxed at the whole of his expence, they 
ſhall be allowed out of the truſt, upon his account. R. 2 Ca. Ch. 
138. | | ae 


tiff, Lloyd v. Spillet, N. 1734, 3 P. V. 344-] 


If a truſtee, merely to have a point relating to his private in 


tereſt determined, brings the cνα Er truft before the court, he 
ſhall pay the wliole coſts. Henley v. Philips, T. 1730, 2 4Athyns, 48.1 

So, it a bill is brought by an heir, to avoid the deviſe of his father, 
againſt a deviſee, and he does not prevail, but is left to law; he 
ſhall pay coſts. 1 P. V. 558. | 3 
[(On a bill brought againſt the executor and the heir at law, 
for account of real and perſonal aſſets, the heir at law is entitled 
to coſts, for the law throws the deſcent on him; the executor is 


not, for he may renounce. Humphrey v. Morſe, T. 1742, 2 Athynr, 


408 ] | | | 1 
[lf heir at law brings bill to ſet aſide will for inſanity in teſtator, 


| inſtead of ejectment, he ſhall pay coſts if he fails. Vebò v. Clauerdon, 


M. 1742, 2 Atkyns, 424. 

[But if the heir is defendant, tho' he inſiſts on fraud or inſanity 
and iſſue is directed, he ſhall not pay coſts, and often ſhall be allowed 
them, tho' he fails. Bid.] _ COAT > LF 

[If heir at law only croſs- examines witneſſes, produced to confirm 
2 will on a bill in perpetuam rei memoriam, he ſhall have coſts; but 
if he examines other witneſſes to encounter the will, he ſhall not; 
this is only when no relief is prayed, and the cauſe does not come to a 
bearing. Berney v. Eyre, T. 1746, 3 Atlyns, 387+) » 


| [But where at the hearing an iſſue at law is directed, tho! the will | 
_ ts eltabliſhed, he ſhall have coſts. bid.) - 85 


(But if he ſets up inſanity, or other diſability in teſtator, and fails, 
be ſhall not have coſts. Bid.) es ls 

[The court will not decree him to pay coſts, but on a very ſtrong 
caſe, as ſpeliation, or ſecreting the will. Bid. | | 


If one witneſs ſwear an heir attempted to conceal a will, which 


be by his anſwer denies, the court will give him coſts. Bid.) 
(But if aſter the heir is informed there is a, will in 4.s hands, he 
takes out adminiſtration on the uſual oath, without inquiring after A., 
© court will not give him coſts. bid.) | ee 
99, if a legatee or creditor, not a party to the ſuit, comes to prove 

. | 5 ; a de 


[If a truſtee defendant miſbehaves, the court will make him Ly 
colts, tho' colts out of the eſtate would be the ſame benefit to plain» 
/ 


* 
— 
— p 
* 
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a debt or legacy before a maſter, he ſhall have coſts ; for it is for the 


\ 


eaſe of theeſtate. 2 P. V. 27. ä 

[When coſts are decreed out of an eſtate to be ſold for benefit of 
Ereditors, plaintiff and defendant are entitled to them before the 
creditors are entitled to their demands. Hare v. Roſe, T. 1553, 
2 V 558. | | | | 
"lp er ſhall pay coſts, tho” he has offered to pay what ſhall 
appear due, on balance of the mortgage on one hand, and an open 
account on the other, unleſs mortgagee has been vexatious. Garferth 
v. Bradley, T. 1755, 2 Ye. 675.) | vie, EF 

So, where a ſolicitor carried on a cauſe in the name of the plain. 
tiff, he was charged with the coſts. Ca. Ch. 71. 

So, if a cauſe miſcarries, by the groſs neglect of the attorney, or 
Bis ſolicitor. 1 P. V. 593, | | 

Uf an attorney. draws deeds under fraudulent circumſtances, he 
mall pay coſts on their being ſet aſide, tho“ he pretends he only fol- 
towed directions. Bennet v. Vade, T. 1742, 2 Atkyns, 324.) 

[If a ſolicitor in a cauſe takes affidavits before himſelf, a petition 
founded thereon ſhall be diſmiſſed, and he ſhall pay the coſts. Ex 
parte Hogan, T. 1754, 3 Atkyns, 813.} | | 
lf there are two defendants to a bill for tithes, and they anſwer 
and examine ſeparately, and one makes default, the other ſhall pay 
= whole coſts. Llyd v. Mackworth, M. 1723, Bunb. 138. 
[On an anſwer reported ſcandalous, coſts (as fees not paid) are al- 
lowed by way of damages, and ſatisfaction for the ſcandal. Chamber: 


r. Robinſon, P. 1724, Bunb. 164.] 


lf defendant to a croſs- bill, by a ſecond anſwer confeſſes a matter, 
tho' he had charged the contrary in his original bill, and did not diſ- 
claoſe it in his firſt anſwer, he ſhall be puniſhed with coſts. Mallalar 
v. Mallabar, P. 8 G. 2. C. T. T. 78.) © | 
If a bill is brought to ſecure a contingent intereſt deviſed over, the 
eoſts ſhall be paid out of teſtator's aſſets, who by his will has occaſioned 
the difficulties. Studbolme v. Hodg fon, T. 1734, 3 P. V. Zoo.] 
Heir at law defendant ſhall have coſts, tho? he inſiſts on his title, 
and it goes againſt him. Heir at law plaintiff miſcarrying ſhall not 
have coſts; if his ſuit appears groundleſs, he ſhall pay coſts. Luxtun 
v. Stephens, 7. 1735, 3 P. V. 373] 
[In notorious ſrauds, anciently the court decreed exemplary colts, 
_ but it is now diſuſed. Waltham v. Broughton, T. 1740, 2 Athy" 
43-] ; | | 
[A party's having refuſed a fair offer of accommodation, is a reaſon 
for giving coſts. Bigglefton v. Grubb, T. 1740, 2 Athyns, 48] 
lf plaintiff does not reply, defendant has coſts only according to 
the courſe of the court; but if plaintiff deſires defendant to do an 
aft, (as to admit to a copyhold,) he ſhall have coſts taxed. Sutton v. 
Stone, M. 1740, 2 Athyns, 101.] 228 228 
Uf the exceptant to an award of commiſſioners of charitable uſes is 
vexatious, this court can (and will) give coſts to be taxed againft him, 
tho' the commiſhoners cannot. Aylet v. Dodd, H. 1741, 2 Aihyn, 
238.1 3 . 
be court will give coſts on exceptions to à deeree of 2 


Oates v. C hapman, 
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uſes, ts the exceptants where they prevail, to the reſpondents where 


they do not. Burford v. Lenthal, P. 1743, 2 4thyns, 55 1. 


- 
7 % 


(If an information is brought colourably for a charity, but con- 
trary to the real charity, the relators ſhall pay the coſts. Attorney 
General v. Smart, H. 1747, 1 VHeſey, 72. s Attorney-General v. Middle. 
ten, T. 1151, 2 Peſey, 327. J 1 Wen d ont? 

But the court has power, upon the eircumſtances of the caſe, to 
abate or diſcharge damages and coſts. Ca. Ch, 10090555505 3-7 i 

And therefore, where a borrower paid money to a ſcrivener entruſted 
to make a loan of the money, without taking up the ſecurity, tho” 


the payment was not allowed, yet he was not charged with intereſt or 


coſts. Ca. Ch. 94. 111. | 8 
If a loan is made to an heir, &. upon an agreement to pay 1000/. 
for every 100 J. if his uncle dies without iſſue, in his lifetime; there 
{hall be a decree with intereſt, but without coſts. 2 Ver. 122 


If a bill of revivor is diſmiſſed with coſts, no coſts of the firſt bill 


ſhall be given. 3 Ch. R. 68. 


If a proteſtant next of kin has a decree for the profits of lands be- 


longing to papiſts, he ſhall not have coſts ſor a caſe ſo hard. Eg. Ca. 
146, 7. 2 n 10% ) 

If a bill is brought for an account againſt a truſtee, who anſwers 
readily and honeſtly, he ſhall pay intereſt for the ſum due from the 
time of the liquidation of the account, but not coſts ; otherwiſe if he 


controverts the account. Pr. Ch. 254. Vide Eq, Abr. 125. 


[If on bill for tithes the defendant hath made tender, before and 
by the anſwer, he ſaves his coſts ; if by the anſwer only, he muſt ac- 


count, with coſts. Anon. in Sc. M. 1718, Bunb. 28. ] ) 


[On a bill for tithes, defendant was admitted on motion, after an- 


ſwer, to pay money in lieu of tithes, and 'caſts to that time, and plain- 
tif to proceed at peril of coſts. But 10 Jas by conſent. Biſhop of 
Exeter v. Trenchard, in Sc. T. 1719, Bunb. 47.) 1 

[On a bill for thirteen ſorts of tithes, plaintiff did not abridge by 
his replication, and proved but one ſort due, yet had coſts generally. 
N. B. This was on debate. Smith v. Morgan, H. 1733, Bunb. 335. 
_ mne practice in the Exchequer now is to tax coſts on | 
des.] wo | | n 

If a defendant claims 800 J. to be due, and there is only 130 /, 
_ * account, tho' he has a decree, he ſhall not have coſts. 
1 15 0 

So, where the plaintiff has probable cauſe, tho' the bill was diſ- 
miſſed, he ſhall not pay coſts. 2 Ca. Ch. 10. LINA! 

So, if a bill of revivor is brought againſt the heir and-executor, coſts 


ſhall be given only for the proceedings upon the bill of revivor. 


Ver. 318. | 


Ilf plaintiff revive againſt an executor for the duty as well as the 


colts, defendant ſhall pay coſts ; bur if plaintiff revives only for the 
colts not ſettled in teſtator's life, defendant ſhall not pay coſts, Dela» 
val v. Blackett, in &. T. 1719, Bunb. 45. Rant 


I a defendant does not demur, where he might have an advantage 


upon a'demurrer, he- hall not have coſts. - 1 Ver. 283. 
lf on allowing demurrer de fehdant levies the g; /. coſts, and the 
order is afterwards te the «coſts ſhall be returned to plaintiff. 
. 1750, ich, 542. 2 Veh, too.] 
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If a bill in the nature of an interpleader is exhibited ; the plaintiff 
uſually has coſts of the defendant, who is in fault. Ch. R. 25, 8. 
If a bill for forecloſure is diſmiſſed, where the mortgage was by 
huſband. and wife without a fine, it ſhall be without colts. 2 P. 1, 
2 p- 4c | 2 5 
CTho' bill brought by huſband, for relief againſt a ſecurity given 
by his wife juſt before marriage, and concealed from him, be diſmil. 
ſed, yet coſts thall be excuſed, unleſs the concealment was at wife's 
requeſt. Blanchet v. Fefler, P. 175 r, 2 Veſ. 264.] 2 
_ *.» $0, the court does not uſually give damages or coſts in aaſes where 
none are given at law; as, upon a bill of review; for if a judgment 
at law is. reverſed by error, reſtitation only is granted. 1 Ch. R. 
234. 3 Ch., R. 15. 3 3 pe 
Ulf there has been no demand of rent for. thirty years, the defend. 
ant ſhali not pay colts in equity, tho' he muſt at law. Anon. Il. 
1737 2 Athyns, 14.] _ 21% 6: To 48? 5 
[So, an executor, truſtee, Sc. does not uſually pay coſts but out 
of the truſt. Se-zb. Ch. R. 30. 5 ; 
II A. he aided againſt; an executor upon a bond to indemnify, the 
executor ſhall nat pay coſts ; for he ſhall not have allowance of them 
upon plene. adminiſtrauit. R. Hard. 166. 
If A. files a bill againſt executors for a bond to be cancelled, being 
ſatisfied ; and it appears ſatisfied within the act of oblivion; the en- 
ecutors do not pay coſts: for their plea was in diſcharge, and tanta- 
mount to a demand by them, as plaintiffs at law. X. Hard. 378. 
he executor of an executor ſhall be excuſed coſts, if the eſtates 
of the two teſtators were ſo blended that he could not tell whether 
there were aſſets, tho” it afterwards appears that they were. San; 
v. Matſon, M. 1740, 2 Atkyns, Bo]  _ | : 
{Executors and adminiſtrators, tho* they do not pay coſts on bill 
brought for an account of aſſets, yet are not allowed them, for they 
are ſuppoſed to take credit on the account for them, Humphreys v. 
Moore, M. 1740, 2 Atkyns, 108.) 1 F | 
An executor guilty of a fraud ſhall pay coſts, tho? the teſtator has 
directed they ſhall be allowed coſts our of the eſtate. Hide wy Ha- 
wood, H. 1740, 2 Athyns, 126.] | 
[An adminiſtrator ſhall not be allowed coſts at all events. Wil. 
tins v. Hunt, H. 1740, 2 Atlynt, 151.) | : 
A releaſe of colts by the plaintiff to one of the defendants 154 
diſcharge to all; except where the defendant to whom the fe- 
leaſe is made, never was ſerved ad aud. judicium, but was inſerted by 
miſtake. R. Hard. 183. e e 
Tet the award of colts for or againſt the plaintiff or the deſend - 
ant ſhall never be cauſe for an appeal, where the merits of the ca 
are againſt the appellant. Ca. Parl. ib. 
If coſts affect the merits of the caſe, as if juſtice is on defend - 
ant's ſide who is a fair incumbrancer, and he is nat allowed * 
maſter of the rolls, he may appeal for them only. Owen ve Grifft% 
7. 1949, 1 Veſey, 250.] 1e 9 F EY x 
[Colts ſhall not be paid for not moving according to notice. Tar- 
vant v. Trewit, in Sc. M. 1721, Bunb. 86]... * 
But if four notices have been given, they ſhall not move on i 
fourth without paying coſts for the three firſt. D. ibid. "i 


and before colts taxed, they are loſt, 


2 - 


CHANCERY. * 435 
IIf coſts are reſerved by the firſt decree, and no notice taken of 
them when the report is confirmed, and on appeal to the lords they 
order the deputy to vary the account in an article, and confirm the 
decree, and all other matters in it, the court will not give coſts. 
Cr:ſley v. Shadforth, H. 1727, Bunb. 245.] ; 85 c 

fIf infant plaintiff, or his prochein a, dies after the bill diſmiſſed, < 

Morgan v. Crompton, M. 1733s 
Bunb. 332. ee | 


[If proghein amy carries on ſuit for an infant, with approbation of the 
court, and the bill is diſmiſſed with coſts, he ſhall be allowed the coſts 
out of the infant's eſtate. Taner v. Ive, T. 1752, 2 Peſey, 466.] 

[The court will poſtpone the conſideration of coſts till after the 
report, to accelerate a decree, even where there is ground to decree 
colts at the hearing. Scarborough v. Barton, M. 1740,'2 Athyns, 
111. c 1 | 

[Where defendant gives unneceſſary trouble in carrying a decree 
into execution, plaintiff may apply for coſts. Bid. N 
[The repreſentative of one who, has obtained an order to tax a bill, 


on undertaking to pay, cannot revive it but on like undertaking. Mur- 


phey v. Balderflon, M. 1740, 2 Athyns, 114.] a 

To bring a defendant into contempt on an order of taxation, you 
mult leave at his houſe a copy of the execution of the order, and the 
report of the ſum. Tbid.) | Tc og | 
If plaintiff's bill be diſmiſſed with coſts, (as praying only a diſca- 
rery,) and he recovers judgment at law againſt defendant, who lies 
in cuſtody, and takes out attachment againſt plaintiff for the coſts 
here, the court will let him ſet off the coſts at law againſt them. 
demb. Gurifh v. Donovan, P. 1741, 2 Atkyns, 166.] 555 

The court on motion will lay their hands on coſts taxed here for 
ene of the parties, towards ſatisfying a debt due from him to the 
2 on a judgment at law. Sheregold v. Brewſter, in Sc. M. 1718, 

a | 3 7 8 "oe 

If plaintiF brings bill to perpetuate teſtimony, and has examined 
ind had the fruit of the bill, neither plaintiff nor defendant ſhall havg 
colts. © Codrington v. England, P. 1741, 2 Atkyns, 167. © 

[But if plaintiff is forced into court by a multiplicity of actidns, 
on a cuſtom which might have been tried by one, and the cuſtom is 
toand for the plaintiff, he ſhall have coſts. Bid. 1 . 

[On a petition ſuggeſting the poverty of plaintiff, the court will 
order the coſts decreed to be taxed and paid immediately, to enzble - 
ugg to go on with the cauſe. Jones v. Coxeter, T. 1742, 2 At- EP 
Ju, 400.] nf was 7 | 

lf a winefs demurs, and it is over-ruled, there cannot be a /ub- 
ena for coſts, but the court will give them by order. Vaillant v. 
mak, Þ, 1543, 2 the, 5921-0 oO 
{he court may give coſts on particular circumſtances, tho the 
477 has reported for the other party. Anon. . 1744, 3 Atkyns, 


(If the maſter reports proceedings under a commilſion for examina- 
dog irregular, and the court thinking them regular, allous the ex- 
"*ption ; or if the maſter reports an anſwer inſufficient, and the court 
emf. lufficient, allows the exception, yet the party ſucceeding 
Py not have cots, for the proceeding does not appear vexatious. 

1 N . * [if 


4 


nen 


lk plaintiff obtains an order to amend, on a ſuggeſtion that the 
cCauſe is at iſſue only, whereas it is alſo in the paper, it ſhall be ic. 
charged with 205. coſts, Harding v. Cox, M. 1747, 3 Atkyns, 583.) 
On paying the coſts of the day, a cauſe in the paper may be put 
off till next term, that plaintiff may amend. Lid. Ch. 
lf coſts are decreed to all parties out of a real eſtate, and one 
© hes before they are taxed, they ſhall be taxed and paid to the heir at 
law. Blower v. Morrets, P. 1764, 3 Athyns, 772. 
lf an executor is decreed to pay coſts out of aſſets, and plaintiff 
dies, the bill may be revived ſor / only; for the decree is not in 
perſonam. id.] | | 
_ » [So, if the executor dies, plaintiff may revive againſt the repreſent- 
ative of teſtator, and purſue the aſſets. Did. 
[If 7 rv is allowed his coſts on the original bill, and his croſs- 
bill is diſmiſſed with coſts, and plaintiff dies before taxation, defend- 
ant may revive. Kemp v. Mackrell, T. 1754, 3 Athyns, 812. 2 70. 


1 
lf plaintiff is beyond ſea, defendant may apply ſor ſecurity to an- 
ſwer coſts ; if it appears on the bill, or defendant knew it, it mult be 
before anſwer, or praying time to anſwer ; otherwiſe at any time in 
the courſe of the cauſe. Meliorucchy v. Meliorucchy, T. 1750, 2. 
1. 
[Where plaintifFliving abroad applies for a commiſſion to examine, 
which is likely to prove expenſive, the court will require ſecurity for 
extraordinary coſts. Gage v. Lady Stafford, T. 1754, 2 Ve.. 556.) 
If bill is diſmiſſed with coſts, and they are taxed, and plaintiff in 
cuſtody for contempt in non-payment, and defendant dies, if his re- 
preſentatives do not revive in a reaſonable time, plaintiff ſhall be dif- 
charged. White v. Haywood, T. 1752, 2 Veſ. 461.] | 
lf coſts are decreed out of aſſets, and before they are taxed ſuit 
abatcs by plaintiff's marriage, it may be revived; for it is an execu- 
tory decree, and if affets are not admitted an account mult be taken. 
Jobnſon v. Peck, T. 1752, 2 Ve. 465.) 2-477 
[On an aſſignment of dower, by commiſſioners, the dowreſs ſha!l - 
have no coſts, unleſs other queſtions be raiſed in which the party * 
litigious. 1 Brown, 134. 3; 
[When the material iſſue has been found for the party ſetting dow 
the cauſe for further directions, he ſhall have the coſts of the trial at 
law. 1 Brown, 425.) | ' : 
[If the plaintiff reſides abroad, the defendant may have ſecuri 
for coſts; but the application for that purpoſe muſt be before al. 
ſwer, on motion for time. 2 Brown, 609.] 5 1 
. [Where the defendant has deſtroyed the 2 of the ſuit, 3 
ſconded, ſecurity ſhall be found on the part of the defendant for . 
coſts; otherwiſe the plaintiff's bill may be diſmiſſed without col 
2 Brown, 186.] | ENTS. 
I A., underleſſee of tithes, covenants for himſelf, his nor?” 
adminiſtrators, and afigns, with B. the owner of land, for certain 2 
lateral conſiderations, to accept a reaſonable compoſition for the — 
thereof, not exceeding 35. 6d. an acre, during twelve years; _y 
in caſe of non-payment half-yearly, the tithes ſhould be taken in i 
A. makes an underleaſe to C., who nominally underlets to D., * 8 
in fact, is truſtee for C.: C., in D.'s name, files a bill againſt * ; 
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tenant, for an account of the tithes, which was decreed accordingly. / ; 
C. not an aſſign within the meaning of the covenant, nor can it bind 


the tithes in the hands of the plaintiff as if it had beem contained in 

the original leaſe. Brewer v. Hill, Auſtr. 413. is 
Objection that C., as ce/fuy que Nut, ſhould have been made a party 

as well as A. and B., fince, if plaintiff ſucceeded, defendant would = 

have a remedy againſt B., and B. againſt A.; over-ruled. Ibid.] * 


F [A covenant is ſatisfied by ſuffering property to go, ſo as to pro- 
1 duce the ſame effect; thus lands ſuffered to defcend are a ſatisſaction 
ol a covenant to purchaſe. 2 Veſ. jun. 356. ]]] 8 
— (So, where there is a covenant to leave a ſum of money, which is 
not done, but perſonally is permitted to deſcend, ſo that an equal or 
. greater ſum would go according to the covenant; that is a per- | 
l. formance. 2 Ve. jun. 464.] ig | 50 8 
. [Leaſe depoſited to fecure a debt; depoſitary decreed to perform | 
the covenants, and to take an aſſignment, paying the coſts of it, and | 
n- that he could not abandon, becauſe being entitled to a legal convey- 9 
be ance, equity will conſider him as having it. Lucas v. Comerferd, —_ 
in 1 Veſ. jun. 235. 3 Bro. Ch. Ca. 166. S. C.) | ESO 5 9 
. [Leſſor for lives under covenant to renew, on expiration of one, = 
not bound, if no application till two drop. Bayley v. the Corporation 
e, of Leominſter, 1 Veſ. jun. 476. 3 Bro. C. C. 5 29. S. C. 8 
or (Covenant to ſet apart, and pay annual profits of land, is in equity 
a lien on the land againſt the covenantor, and claimants under him 
in with notice. Legard v. Hedges, 1 Veſ. jun. 477. 3 Bro. C. C. 531. 
te- 4 Bro. C. C. 421. S. C. | | =" 
il. [Where a father covenants, on his daughter's marriage to leave 
her at his death an equal ſhare of his perſonalty, with his ſon, a gift 
uit to the ſon of his property in the funds, (which aroſe principally from 


a ſubſequent ſale of his real eſtates,) reſerving the dividends for his 

own life, is not a breach of the articles. Jones v. Martin, 3 Anſtr. 882.] 
(Right of renewal under a covenant forfeited by the /aches of the. 

tenant. HBaynham v. Guy's Heſpitul, at the Rolls, 3 Veſ. jun. 295.) 


The court leans againit a conſtrudion for perpetual renewal, unleſs 
clearly intended. id.] | 
wa [ConſtruCtion of covenants the ſame in equity as at law; but 
| at equity will relieve againſt a ſtrict performance on equitable circum- 
ſtances, and no wilful default, Eaton v. Lyon, at the Rolls, 3 Ve. 
rity Jun. 692.) e N a . and 
au- [Covenant not to aſſign without licence does not come within a 
contract to grant a leaſe with the uſual covenants. Henderſon v. Hay, 
ab- 3 Bro. C. C. 632.) | | 
the (Leaſe for 21 years at 11. rent, with covenant to tenants to renew 
olts. from 21 years to 21 years (to make up 99 years). At the expiration of 
the firſt term, there being an arrear of rent due, and no application 
ots, for renewal, leflor brought an ejectment, and obtained judgment and 
col- poſſellion; bill filed for a renewal, (accounting for the delay,) on pay- 
thes ment of the arrcar and intereſt, it was decreed. Ranwftorne v. Bentley, 
that at the Rells, 4 Bro. C. C. 415. va Foun | 
ind. (Father being tenant for liſe, and ſon tenant in tail in remainder 
ho, 0 an eſtate, a ſettlement was made, wherein was a puwer for the 
2 u, when in poſſeſſion, to make a jointure. Father and ſon enter 


date 2 general covenant, (without reciting or referring to the power,) 
| Ff 3 that 


' 
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that the ſon within 12 months ſhall make a jointure on a then-intendeg 
wife: the marriage takes effect; the father dies within 12 months; 
the ſon takes pofſeſhon, and dies without making any ſettlement: the 
eſtate is bound in the hands of the remainder-man. Jaclſen v. Jack 
fon, at the Rolls, 4 Bro. C. C. 462.] 225 Foe! | 


(2 X) Covenant. 
(2 X 1>) When it ſhall be performed. 


( Horcery will enforce a ſpecific performance of a covenant ; as, if 
a a man covenants to make further aſſurance. Ca. Ch. 252, Hide 
ante, (2 C1,-2M 11.) 7%. (3 Z 1.) 28 

So, if a man aſſigus thares in the exciſe of B., who covenants to 
indemnify; the court will enforce the performance. Eg. Abr. 17. 

90, if there is a covenant for further affurance, and the vendor, 
Who at the time of the covenant had a defective title, afterward: 
purchaſes a good title; he ſhall be decreed to convey. Ca. Ch. 27.;. 

So, if A., B., and C. are partners, and upon the diſſolution of the 
partnerſhip, A. takes his ſhare, and B. covenants to indemnify him 
againſt all damage in reſpect of the trade, and afterwards this co- 
venant is broken; A. having money of B. in his hands, ſhall be 
enabled by the court to retain it. Ca. Ch. 311, 312. 

If 4. upon his marriage with B. covenants to ſettle his eſtate to 
their uſe, and afterwards upon the iſſue of the marriage, and after- 
wards to the heirs of A., and B. covenants in like manner: the heir 
of A. by a former venter ſhall compel the heir of B. to make ſuch 
ſettlement.” R. Eg. Ca. 108. (a) | | 

If A. covenants, upon the marriage of his daughter to B., to ſcitle 
a third part of all the eſtate which he ſhall have from his father; he 
{hall be compelled to do it. R. 2 P. W. 192. 

So, if father and ſon covenant to make a conveyance, and the ſon 
is under age; the father ſhall be decreed to procure his ſon to cou- 
vey. KR. 2 Ca. Ch. 53. | 

If A. covenants to ſettle 103 J. per ann. for a jointure, and after- 
wards purchaſes land of that value, he ſhall be decreed to ſettle that 
land. 2 Per. 97. | | 

Tho' he deviſes the land afterwards, without making the ſcttic- 
ment, and had no bther land of that value. R. 2 Ver. 97. 
If A. covenants to transfer ſo much ſtock in the El- India Cn. 
any on or before ſuch a day; tho' the value riſes before the day, be 
{hall be obliged to transfer and account for all dividends, and pay, a 
colts in law and equity. 2 Ver. 394. | ; 

If A. covenants, in conſideration of affection, and to make a fe- 
conciliation between his nephew and his father, to make a ſettlement 
of his eſtate upon his nephew, he ſhall be compelled to do it. Ef. 
Abr. 16. 2 P. V. 467. c 

[If A. tenant in fee, in conſideration, &c. demiſes to H. 2 me- 
ſuage, Ec. for three lives, under rent of, Qc. and B. covenants ut 


A., that on the death of any of the three lives he ſhall pay 4. 3 func 


{a) Note; this cafe is not accurately cited; in the original it is that Fran? mo. 4 
A. covenanted to ſettle his eſtate to the ſame uſes as 4. did, and that the heir 
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of, Cc. for every life added or renewed, from time to time, accord- 
ing to the true intent, Sc.; and A. covenants' with B. that he fall 


and will, (in conſideration of the fine to be paid at A. Hall, or the 


place where it now ſtands,) execute one or more leaſe or leaſes, under 
the ſame rents and covenants as the preſent, and ſo to continue the 
renewing ſuch leaſe or leaſes to B., paying as aforeſaid the fine to 


| A. for every life ſo renewed, from time to time, according to the 


true intent. B. is engitled to renew, with covenant of renewal in- 

ſerted in every renewal, i. e. to renew at the ſame fine for ever. 

Furnival v. Crew, P. 1744, 3 Atkyns, 83. See alſo 1 Bro. P. C. 

522. Cowp. 8 19.) 8 tit, oy es 
(2X 2.) When not. 


But a covenant to make a collateral ſecurity of other land ſhall not 
be decreed. R. Ca. Ch. 252. | ! £ 
(a covenant to ſettle a particular eſtate, not to purchaſe land, 
ſounds only in damages, and therefore a ſpecific performance will 


not be decreed, but an iſſue will be directed to try the damages. 


1 Brown, 368.) | 3 AS bee | 

A covenant for other aſſurance ſhall not be decreed in ſpecie, where 
the agreement was with the ſon during the life of his father. 1 Fer. 
271. | hes | 

* covenant ſhall not be decreed, where there hath been an enjoy- 
ment againſt it for ſixty years. R. 2 Ver. 127. hs 

50, it ſhall not be decreed, where the covenant is not certain, or 
there is not a mutual remedy. 2 Ver. 416. s 

90, a voluntary coyenant ſhall not be extended, or decreed beyond 
the letter of it. 2 J. 693. Ez | 

90, a covenant to make a leaſe, which would be a breach of truſt, 
ſhall not be decreed. R. 2 Ver. 411. | | 
> 90, if a term is aſſigned by way of mortgage, the aſſignee not be- 
ing in poſſeſſion ſhall not be decreed to a ſpecific performance of the 
covenants, tho” liable at law. K. 2 Fer. 275. 


(2X 3.) When it ſhall be avoided. 


(2X 3.) If there was a miſtake. } If a covenant is inſerted con- 
trary to the agreement of the parties, the covenantor ſhall be relieved. 

As, where a man ſells church land in the time of rebellion, and 
covenants, that he is ſeiſed, where he intended to- covenant only 
Gu * own act. R. after verdlict again/t the covenantor, Ca. Ch. 
15. 'h. » JO. 3 | e 8 

Tho' his counſel had aſſented to the covenant, that he was ſeiſed, 
omitting (/arofiully), which is of no effect. Ca. Ch. 16. | 


| (2X4.) If it was intended for a ſpecial purpoſe.) So, if a term 
15 created for a ſpecial purpoſe, and veſted in truſtees for the ſole 
"i{polition of the wife, and a covenant is given by the huſband, 
that it ſhall be at her diſpoſal, this covenant ſhall be avoided, tho 
there is proof by only a ſingle witneſs, that the term and covenant 
vere not generally intended to be in the power of the wife, but for 
© particular purpoſe, which was ſatisfied. R. 2 Ca. Ch, 180. 

Il chere is à covenant for quiet enjoyment, where the eſtate was 


Ff 4 purchaſed 
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purchaſed. at an under-value, and the title proves deſective, the co. 
venantor ſhall be relieved in equity, upon payment of the Principal 
and intereſt; R. 1 Ver. 320. 5 7 | 

. (2X x5.) F it avas ſatisfied by a collateral mutter.] So, if A, co- 
venants upon the marriage of his ſon to ſetile 2c J. per ann. for 
a jointure on his wife, and afterwards to the firſt, ſecond, and other 
ſons, c. If. he leaves 200 J. per ann. to deſcend to the fon, it 
is ſufficient; and he ſhall not be bound to purchaſe 200 /. ber ann, 
to be ſettled, but the whole perſonal eſtate ſhall go according to 
the ſtatute of diſtribution. R. 2 Ver. 558. Vide peſt. (3 D 1.— 
3 Y 8, Sc.) | 


(2X 6.) When there is a Remedy upon a Covenant in Equity, 


[Ml a man covenants to make an eſtate in land, a ſuit in equity is 


met proper, for this court can give the thing itſelf; law, only da. 
mages. Furnival v. Crew, P. 1744, 3 Athyns, 83.) or 
[If a covenant binds lands in equity, it gives the relief here againſt 
the proper perſon who is in poſſeſſion of the land. Jo:d.] 
So, if a man covenants for himſclf, his executors, and afligns, and 


afterwards aſſigns to a perſon inſolvent; the leſſee ſhall be compelled, 


in equity, to pay the rent. Vide 1 Ver. 88. 165. 
But if the lefſee covenants to repair, and afterwards leaſes to truſ- 
tees for his wife for ten years; the leſſor ſhall not compel the wife 
to repair in equity, if the huſband left aſſets. 1 Yer. 87,8 
If A. by marriage articles agree to lay out 1000 J. in a purchaſe 

to be ſettled upon himſelf and his wife for life, and afterwards to 
their iſſue, and then to the huſband in fee; and he purchaſes a great 
houſe and garden for 1000 J., which was conveyed to him in fee, 
and afterwards ſettled to the uſes of the articles, with the aſſent of 
the father of the wife; Chancery will not enforce any other perform- 
ance of the covenant. R. 1 Ver. 346. | 

[Where a teſtator meant for a valuable or meritorious conſider- 
ation to create a charge, which by law he could not, equity will aid 
the intention, and even ſupply a defect, as the want of a ſurrender; 
but the intent muſt be clear. 2 Veſ. jun. 332.) : 

[Where the general object of a deviſe is void, the intereſt of a 
deviſee cannot be ſupported on an intention of perſonal benefit, un- 
leſs it be totally ſeparate from ſuch object. Grieves v. Caſe, 1 7] 

Jun. 548.) | 85 
Equity will not relieve againſt a verdict for breach of covenant, 
becauſe the damages are exceflive. 1 Ver. 316. 

Or, after a trial and damages given tor breach of covenant. 
2 Ca, Ch. 97, 8. | | . 


(2 Y) Cuſtom, 


WW HERE a man has a right by cuſtom, or preſcription, ſor 
+ VY which his remedy at law is defective; Chancery will give 
relief. 5 
As, if A. alleges a right to a fin- ſet, and that by cuſtom the de. 
ſendant ought to divide his tin into eight parts, of which the plainti 


by lat is to have one, but that the defendant ' to defraud the pi 
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tif ſet out only one ſmall. heap, and put all the reſt into another 
heap; the plaintiff ſhall have an account for his cuſtomary part. R. 
. _ * 4 preſcription, the king ought to have all the inhabitants 
of ſuch a vill to grind at his mill; the court of equity in the Exche- 
ver will compel them ſo to do. Hard. 21. - A: 
$0, if the mill of an abbey, at which all the inhabitants of the vill 
ought to grind, comes to the king by diſſolution, tho* it was not 
originally the mill of the king, or within his manor." R. Hard. 21. 


So, if there is a long enjoyment of a watercourſe, it ſhall be de- 
creed; for that is evidence of a right. 2 Ver. 396. EMO Bok > 
So, Chancery upon a bill, will direct a trial at law of a cuſtom or 


preſcription, to avoid multiplicity of ſuits. 1 Ver. 22. 266. 


[An iſſue may be directed to try whether ſuch cuſtoms as laid in 


bill, or any, and what cuſtom, tho? plaintiff does not prove the 
cuſtom laid. £arl of Scarborough v. Hunter, in Sc. P. 1719, Bunk, 


43-] | 
(2 Z) Debt. 
What makes a Man a Debtor in Equity. | 


]* a man lends money to A. upon the ſecurity of a ſhip, which 
is loſt in the voyage, A. ſhall be debtor for the money, tho' there 


be, or be not a covenant for the payment. R. Eg. Abr. 139. 


(3 A) Deviſe. 
(3A 1.) When it ſhall be decreed, tho' void by Law. 


—3 Y 3.) Vide Legacy, poſt. (3 Y 3.) 5 
How a will ſhall be executed, and conſtrued at law, vide in De- 
viſe, (D 1, Sc. -N 1, Cc.) | | | 


A deviſe of the equity of redemption of lands by the mortgagor, 


after the mortgage forfeited, ought ro purſue the circumſtances re- 
quired by the Fj 29 Car. 2. 3. Semh. 2 Ca. Ch. 8. | 
And if A. purchaſes the inheritance and takes an aſſignment of 
a term to attend upon it, and afterwards makes a deviſe ; if the will 
1s not ſufficient to carry the inheritance, for want of the circum- 
ſlances required by that ſtatute, the term does not paſs. R, 2 Ca. Ch. 
49. 55. . | , ; 
If 4. deviſes entailed lands to his daughter, and other lands in 
lieu thereof to the iſſue in tailz who gives a bond that the daughter 
ſhall enjoy 3 the daughter ſhall be aided againſt his iſſue, in equity. 
2 Ver. 233. SY | 
1 So, if there was no engagement that the daughter ſhould enjoy. 
7 , 15. | 
If a man deviſes to A. for life, and then to his 1ſt, 2d, 3d, and 


Other ſons in tail, and afterwards to B. and C. to preſerve the ſame, 


- 


remainders, Chancery will enforce a conſtrution of the deviſe to 
the truſtees to be precedent to the 1ſt, 2d, and other ſons. N. «pon 


a plea to a Bill brought by one who claimed under a recovery ſuffered by A. 


2 Ca. Ch, 10. 


if a man articles for the purchaſe of land, aud then deviſes 170 
| | 8 is 


Cine will enforce the performance of a will. Vide pgft. (3 G = 


* 
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his land for the payment of debts, and afterwards the land is con« 
veyed to him; the land ſhall be decreed' for the payment of debts, 
tho the purchaſe was not complete at the time of making the will 


aud there was no republication. X. 2 Ca. Ch. 144. 


So, tho? no article was executed for the purchaſe, precedent to the 
will. Per Lord Chan. 2 Ca. Ch. 144. Eq. Abr. 174. 
I A. deviſes by miſtake, land which was entailed, and permits 
his land in fee to deſcend ; the deviſee ſhall be aided. R. 2 Ver. 233. 
if a man writes a paper and keeps it with his will; tho' it does not 
amount to a codicil, it may be allowed to explain the intent of the 


| teſtator in his will. 1 Ch., R. 268. 


If a will is torn or cancelled by a ſtranger, the heir ſhall be de- 
creed to convey purſuant to the deviſe, if by pieces collected, E.. 
it can be known; tho” it does not appear to be cancelled with the pri 
vity of the heir. R. 2 Ver. 441. 

If a man deviſes land to A., and afterwards his ſon, to defeat the 


deviſe, diſſeiſes his father, who dies before a re-entry ; Chancery 


will decree the deviſe, tho” void by law. Eg. Abr. 174. 1 Rol. 311. 
J. 41. | | | 

So, if a man deviſes his copyhold, agreed to be purchaſed, and 
dies before admittance. Eg. Abr. 174. 
So, if a man by circumvention is induced to make his will; it 
ſhall be avoided in his lifetime, tho' he was of ſane memory. 1 C3. 
3. . „ ; . 
So, if a legacy is limited to A. by fraud; he ſhall be a truſtce for 
ſome other. Eg. Ca. 208. . | 

So, if A. by his will gives all his lands to his wife in fee, to the 
difinherifon of all his name and blood, where it appears by circum- 
ftances that he intended to his wife only an eſtate for life: the will 
ſhall be avoided in equity. 1 Ch. R. 124. 

So, if A. gives 2000/. to B. to make him the deviſce of his eſtate, 


which is done, and the notes given for the 2000 J. are counterfeit; 


equity will relieve. 2 Yer. 700. 1 P. V. 288. 

If A. promiſes a teſtator, that he will pay an annuity to B., 
otherwiſe the teſtator would have charged it upon his real eſtate, 
and then the teſtator by his will gives the annuity to B., and makes 
A. his executor; A. ſhall be decreed to pay the annuity, tho' the 
perſonal aſſets will not extend to pay it. R. 2 Ver. 506. Eg. Arr. 
231. | | 
15 A. impoſes upon a teſtator, to deviſe the fee to him, where 't 


was intended to another, equity will relieve. 2 Ver. 700. 1 P. W. 


288. . 4 : 
So, if a will of perſonal eſtate be gained by fraud, equity will ex- 
amine the fraud. 2 P. W. 287. | | 
[If a bill is brought to prove a will of land, the ſanity of teſtator 


| mult be proved, but not in caſe of a deed of truſt to ſell for pay- 


ment of debts. Harris v. Ingledew, H. 1730, 3 P. /. 91. : 
[To eſtabliſh a will as to real eſtate, it is not ſufficient to prove n 
executed according to the ſtatute of frauds, the teſtator mult 


proved of ſound and diſpoſing mind. Wallis v. Hodgiſen, M. 174% 


2 Atkyns, 56.1 | Fo 

[To prove a will of land all the witneſſes ſhould be examined, l 
ſome account given why they are not. Ogle v. Cooke, M. 1748, ! 1 
177. Townſend v. Toes, P. 21 G. 2. 1 Wilſz 16. f 


wg wes m2 aac. 


duly executed. R. 3 Ca. Ch. 61. 94. 103. Vide ante, (2 T 12.) 


[If one witneſs is abroad, there muſt be a commiſſion to examine 
him; for the ſame, credit is not given to his hand if abroad as if 
dead. Grayſon v. Atkinſon, T. 1785 2, 2 Vf. !! 

[Chancery will not eſtabliſh, a will, not proved, nor admitted by 
the heir of law, tho' he ſays he believes it, and there is no replica- 
tion, but will let the cauſe ſtand over with liberty to reply. Potter 
v. Petter, T. 1749, 1 Veſ. 274. i e, aft en i all 
llt a man devites to his ho A., he ſhall take, tho? illegitimate; if 


he has acquired the name of ſon by reputation. : Rivers's Caſe, Py 


1737, 1 Atkyns, 410;] 


* 


63A 2.) When Chancery does not relievg; and when a Deviſe may 


be explained by Witneſſes ; vid. (T 4. 
But Chancery does not ſupply the defects in the execution of a will. 


Iq. R. 170. 5 


Uf the owner of the fee has alſo a term, and deviſes the lands, 


but does not execute his will before three witneſſes; equity will not 


conſtrue it a deviſe of the term. Whitchurch v. Whitchurch, H. 11 G. 
Str. 619. | 


Nor, relieve againſt the ſurreptitious obtaining of a will, if it Was 


Nor, againſt the ignorance or negligence of the counſel, who 
makes a will for another. R. 3 Ca. Ch. 120. R. Eg. R. 12. 
[A fee mounted on a fee is void in law; and where it is a deviſe 


of a legal eſtate, equity cannot relieve therefore, deviſe. of lands 


to A. and his heirs for ever, and if he. die without any heir, to B., | 


is a void deviſe to B. Tilbury v. Barbut, H. 1747, 3 Athyns, 617. 
1 Veſ. 89.] . | 925 6 ws RATE 
Tho' there was a promiſe by the teſtator to give all to his daughter 
7 heir, if che father of her huſband made a ſettlement upon him. 
n ; tad hb 01 947 
So, it does not relieve againſt a revocation of a will at law. R. 
Ca. Parl. 157. Semb. cont. 1 Ch. R. 43, 


Nor, does it relieve for a legacy, betore the probate of a codicil by 
which it was given. R. Hard. 96. | 


ys | ge VT EY Wy 
Nor, for a legacy for the purchaſe of a dukedom ; for honour 
ought not to be Pld. R. 1 Ver. 5. 4 ; | rh lt | 
So, it does not ſupport a deviſe for payment of debts, where the 
teſtator by a ſettlement, tho voluntary, had deveſted himſelf. of the 
eltate, R. 1 Ver. 464. | 
So, if a will for a perſonal eſtate is obtained by maniſeſt fraud, 
an probate in the ſpiritual court, equity will not relieve. R. 2 Ver. 
970. | | 


Yet, a legatee under ſuch. a will ſhall not be aided in equity, not- 


vihſtanding the probate in the ſpiritual court. 2 Ver. 76. 


| [Aſter probate of a will, a court of equity may inquire into the 
a 


airneſs of a reſiduary deviſe of perſonal eſtate. rriet v. Marriot, 
in de. M. 126. Str. 666.] 


So, a deviſe ſhall not be eſtabliſhed in poſſeſſion, againſt him who 

claims by a ſettlement, tho the deed is loit. R. 2 Yer. 7433. 
Go, if a man deviſe three tenements to his wife, in lieu of dower, 
vith liderty to take her dower, or the deviſe, and afterwards ſells 
| | one 


— 


444 CHANCERY. 


one tenement; the wife ſhall not be aided for the value of the tene. 
ment ſold; for ſhe ought to take the eſtate under the will, as it was 
at the death of the te ſtator or her dower. R. 2 Ca. Ch. 24. 
80, if a man deviſes 10007, to the child of which bis wife is 
enſeint, if it is a daughter, but if it is a fon, then that 100 J. per ann. 
ſhall be purchaſed and ſettled upon that ſon in tail, remainder to B.; 
the wife has a ſon, who dies in the lifetime of the teſtator, and he 
_ . afterwards dies leaving his wife enſeint of a daughter, for whom no 
' Proviſion was made: B. ſhall not compel the ſettlement of 100, 
per ann. upon him, for the circumſtances of the caſe are altered. 
Semb. 2 Ca. Ch. 16. | | | : 

So, if a geviſe is to truſteęs for the benefit of B. for her life, and 
if ſhe has iſſue, to be ſettled upon her iſſue, and if ſhe has no iflue + 
to the heir of C., who had a ſon D., and two daughters E. and F, 
and afterwards J. the fon of C. deviſes to G., and afterwards B. 
dies without iſſue; the truſtees ſhall not be directed: to convey to 
the deviſee of D., for his deviſe was void, being only of a poſſibility, 
but to E. and F. the daughters of C. Eg. Abr. 175. 3 Lev. 427, 
3428. oy y 

90, if the words of a will are not effectual, they ſhall not be ſup- 
plied by proof. GN | | | 

But a deviſe may be explained by witneſſes; as, if a man deviſes 
his manor of D., and he has two manors of that name; or, to his 
fon B., and he has two ſons named B. 5 Co. 68. 2 P. V. 137. 

{Parol evidence is not admitted, except in two caſes; iſt, to al- 
certain the perſon, when there are two of the ſame name, or the 
chriſtian or ſurname is miſtaken ; 2dly, with regard to reſulting truſts 
of petſonal eſtate, D. per Hardwicke C. Ulrick v. Litchfield, T. 1742, 
2 Atkyns, 372.) = 

[It a perſon's name is miſtaken in a deviſe, yet if clearly made 
out by averment to be the perfon meant, and that there can be no 
other to whom it can be applied, the deviſe to him is good. River! 
Caſe, M. 1737, 1 Atkyns, 410.] . 

LParol declarations have conſtantly been admitted in caſes of fa. 
tisfaction of legacies by advancement in teſtator's lifetime. -Shuda! 
v. Jekyll, H. 1742, 2 Atkyns, 516.] ; 
lf a man gives his real and perſonal eſtate equally among his 
children, and directs his executor to lay out a ſum not exceeding 
3007.” in putting out one of them -apprentice, and afterwards puts 
him clerk in the navy-vffice with 200 J., parol evidence ſhall be al. 
lowed to ſhew that this is an ademption. Ryſewell v. Bennet, J. 
1744, 3 Atkyns, 77. | | 

[Parol evidence may be admitted to ſhew, that 509 J. given to! 
daughter's huſband by the father, in his lifetime, was in full of 300 / 
left her in his will. Bigglefon v. Grubb, T. 1740, 2 Athynr, 48. 

[If A. leaves 2000. to one executor, and 100/. to another, paro 
evidence may be admitted to prove teltator's declaration before and 
aſter execution, that next of kin ſhould have nothing, and the cx. 
ecutors ſhall have the reſidue. Braſbridge v. Mosdreffe, M. 174% 
2 Athyns, 68.] | 4 
I A. has two children by a firſt huſband, and four by a 2 
and FB. makes her will, and gives 100 J. to be divided among 
four children of A., and after ſereral other legacies * 
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farther give to the children of 4. 300 ll, parol evidence ſhall be ad- 
mitted to ſhew ſhe meant the children of the ſecond marriage in 
the firſt bequeſt, but not in the ſecond. Hampſhire v. Pierce, H. 
1750, 2 Ve. 216. * + 75 $a * 7 2 N21 275 #175 | f 925 5 f a 
Fparol evidence may be admitted to ſhew that teſtator had a great 
affection for his wife, and intended that ſne, as his executtix, ſhould 
have the refidue. Lale v. Lake, M. a5 G. a2. 1 iii. 313. 
If the deviſe is to the right heirs of: bit mother's fade for euer, when 
the deviſor was heir ta his mother's mother; it, may be proved that he 
intended his heir of the mother of his mother, and not of the father 
of his mother. R. 2 P. V. 137. MEL I DO AAS IS 
So, if a deviſe is of perſonal eſtate to. a wife, who is made execu- 
trix, on a bill brought by the heir, that it ſhould firſt be applied for 
payment of debts, there, may be proof hy witneſſes, that it vas in- 
tended to be exempt. from debts, but it was imagined -ngt neceſſary 
to ſay ſo. 1 P. V. 9. 115. R. 2 P. V. 210. nn Ag e 
LB. is indebted 3000 l. onibond to A., Who deviſes all his eſtate to 
B. and C., and makes them executors; the bond · debt is not releaſed 
and tho! C. in an anſwer, acknowledges that it was teſtator's inten! 
tion that it ſhould go to B., tho' the attorney who. drew the will 
proves that teſtator's written inſtructions were to that purpoſe, but 
that he told him it would be releaſed of courſe by B. su being ex- 
ecutor; and that teſtator, ſtill diſſatisſied, took counſel's opinion, 
who confirmed the ſame, and thereon teſtator executed his will, per- 
ſuaded the bond would, be extinguiſhed ;, yet this parol evidence can- 
not be admitted to contradict the expreſs words of the will. Per 
Talbot C. on appeal from the Rolls; and the chancellor's decree 
affirmed by the lords. Brown v. Selwyn, M. 8 G. 2. C. T. T. 2400 
Parol evidence hall, not be admitted againſt the legal operation of 
a will or an implied truſt, but it ſhall in ſupport of law and equity. 
Taylor v. Tayler, T. 1737, 1 Athyns,.386.] ]]] 
[Parol proof ſhall not be admitted in the caſe of a deviſe of a 
guardianſhip. Per King C. Storke v. Storke, T. 1730, 3 P. V. 51.] 
[Parol evidence of teſtator's intention is not allowed when there 
is a blank, tho? it is, to explain a nickname, or where there are two 
perſons of the ſame name. Baylis v. Attorney-General, H. 1741, 
2 Atkyns, 239.] | | 2 | ; BY 
he court will not add a legacy to a will on parol proof, if it 
concerns perſonal eſtate only; and (till leſs if it concerns real-eſtate. 
Whitn v. Ruſſel, T. 1739, 1 Atkyns, 418. 19 
(If lands are given to A. and B. and their heirs, as joint-tenants, 
and leaſehold and perſonal to them and their executors, with ſtrict 
injunctions to teſtator's daughter, and heir at law, not to conteſt 
it, and a paper ſigned by teſtator gives ſtrong intimations, it was in 
truſt for charitable uſes; and the teſtator had by a former: vill de- 
viſed them to truſtees for ſuch uſes, yet ſuch parol evidence ſhall 
not be admitted to prove ſuch intended truſt, as it would break in 
on the ſtatute of frauds. Adlington v. Cann, T. 1744, 3 Athyns, 141. 
(Parol evidence cannot be read to ſhe that teſtator meant to uſe 
general words in a particular ſenſe, nor to ſhew. that. he intended 4. 
ſhould, or that B: ſhould not be included in the number of his rela- 
Hong, Goodinge v. Goodinge,. P. 1749, 1 Vg. 231 — 
5 . But 
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_-* FBuit ic it may be read to ſhew that he knew A., or that he knew 
he had poor relations at 8. Goodinge v. Gondinge, P. 1749, 1 75. 
Evidence of converſations with the perſon who drew the will, 
to ſhe that teſtatrix had no other real eſtate, rejected. Sanden v. 
Slundan, 2 Veſ. jun. 891.7 1285 
[Parol evidence of a republication of a will inadmiſſible. Cave v. 
Halford, 2 Ve. jun. 606; in notis:) © I» 3 
Legacy to Mrs. G., held that the maſter ſhould: receive evidence 
to prove who Mrs. G. was. Abbot v. Maſſie, 3 Veſ. jun. 148. Sed 
vid. 3 Bro. C. C. 311. J ͤ TIT; 
Provion by will increaſed on evidence of the teſtator's requeſt to 
the executor, and reſiduary legatee, and his promiſe ; whereupon 
the -teſtator refuſed to make 'a new will, and ſaid he would leave 
it to the generoſity of the executor. Barrow v. Greenough, at the 
. ² A + + ot; pI Refs 
_ -  EDeviſe of all freehold and copyhold lands, * the copyhold part 
whereof: I have ſurrendred to the uſe of my will,” ſubject to debts: 
ſome wereiſurtendred; others not; held that the latter did not paſs. 
Wiu/on v. Mounts 3 Vef. jun. 191.] | 
» {Deviſe-after payment of debts, the debts held to be charged, 
Shallcroſs:vi Finden, at the Rolls, 3 Veſ. jun. 738.) | 
CTeſtator contracts for a particular eſtate, but dies before the 
rchaſe is completed; afterwards from the ſtate of his affairs, the 
contract is diſſolved z yet the purchaſe money ſhall not fink into his 
onal eſtate, but be laid out in other lands to the ſame uſes as he 
deviſed the land contracted for. Whittaker v. Whittaker, at the 
Rolls, 4 Bro. C. C. 31.] . RS 
If A. deviſes to B. to ſell and pay debts and legacies, and to pay 
the reſt to C., and B. dies, and A. has no heirs, and the eftate eſ. 
cheats to the crown; Chancery cannot decree a ſale to pay, &c. but 
the Exchequer, being a court of revenue, may. Reeve v. Attorney: 


General, H. 1741, 2 Atkyns, 223.] 


(3 A 3.) How it ſhall be conſtrued. 


: A 3.) Deviſe for payment of debts and legacies.) What words 
| * a fee, or eſo — = A in Deviſe, (N 4, Cc.) ide 55. 
63.4 W 14.) = | 1 
[A deviſe of an eſtate for the payment of debts is not within the 
ſtatute of fraudulent deviſes. Semb. 1 Brown, 311. 
[But if a deviſe for payment of debts do not provide for it in 5 
8 practicable manner, it does not take the caſe out of the ſtatute. 
2 Brown, 614.] | e 
If a man deviſes lands for payment of his debts and legacies, and 
the ſurplus to his heir; the perſonal eſtate ſhall be firſt applied, 
in aid of the heir, as well for the payment of the legacies as of debts. 
F. 29 Car. 2. Ca. Ch. 29. | . 6b, 
| Tho? the reſidue of the perſonal eſtate is given to the executor. 
D. 2 Vent. 349. R. F. g. 41.) AER 
(A mere charge on the real eſtate, to pay debts and legacies 1s 
not {ufficient to exonerate the perſonal eſtate, unleſs there be y_ 
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to ſhew that it was the teſtator's intention that the perſonalty ſhout4 
not be applied. 1 Brown, 144.) e | . 
rif 4. charges his real eſtate with payment of debts, legacies, 
and ſunerals, and gives ſpecific legacies to his wife, and then makes 
her ſole executrix of his will, and of all bis goods, chattels, and ar- 
rears of rent, nat diſpoſed of by his 201. The perſonal eſtate ſhall be 
applied in eaſe of the real. Per Cur. Lucy v. Bromley, H. 1728, 
260. ] 21M * l Ce en die 
* 4 ws bequeaths all his perſonal eſtate to his daugnter, an in- 
fant of ſeventeen,. and makes, her executrix, and deviſes his lands, 
Ce in D. to truſtees to pay debts and legacies, and the ſurplus to 
his ſecond daughter in tail, remainder over, the perſonal eſtate ſhafl 
in the firſt place be all applied to pay debts. Hoflewood'v. Pope; T 
1734, 3 P. V. 322+] N | e e ae 
[1f 2 man deviſes thus, As to all my worldly eſtate, both real and 
perſonal, I diſpoſe, Cc. ürſt all my debts {hall be paid, then deviſes 
his real eſtate to truſtees to ſell ſuch competent parts as ſhall be ſuf- 
ficient to pay his debts and legacies, and that the money to be raiſed 
by ſale of his real eſtate ſhall be deemed as perſonal; and then 
gives all the reſt and reſidue of his perſonal ta A. after payment of his 
debts and legacies; the perſonal eſtate ſhall be firſt applied to pax 
the debts and legacies, ;tho' teſtator died indebted greatly above the 
value of his perſonal eſtate, ſo that A. takes nothing by the deviſe of 
the refduum. Ld. Inchiguin v. Ld. O'Brien, H. 18 G. 2. Will. 82:]- 
[But if A. deviſes his lands to B. his wife for life, chargeable with 
annuities and legacies, and gives her a power by ſale or mortgage to 
rae ſuſſicient to pay his debts; then reciting his great ſatisfaction 
that his eſtate had continued ſo long in his name and family; and his 
deſire to perpetuate it, deviſes all his real eſtate to his nephew, c. 
they taking his name and arms, and then gives his perſonal eſtate to 
his wiſe, and makes her ſole executrix ; ſhe ſhall take it free from the 
debts, and it ſhall not be applied in aid of the real eſtate, ' Stapleton 
v. Colville, T. 9 G. 2. C. T. T. 202.] 2 J | n 
(So, if a man deviſes: all his eſtate in com. L. to be ſold for pay- 
ment of debts and legacies, then deviſes an annuity of 2001. to A. 
out of his eſtate not otherwiſe by will engaged in com. N., then gives 
A. ſeveral ſpecific legacies, then gives B. 40 J. annuity out of an eſtate 
in N., makes A. and C. executors, and duly executes, and a year 
ater interlines at the end of the will, And I give them (the exe- 
* cutors) all my perſonal eſtate not hereinbefore deviſed,” and re- 
exccutes ; the executors {hall have the perſonal eſtate diſcharged of 
debts, which ſhall be paid by ſale cf the real eſtate in L. Waller v. 
Jackſon, T. 16 G. 2. Wilſ. 241 | IRE 
(Lo, on a deviſe of real and perſonal eſtate to pa debts and lega- 
cies, the perſonal eſtate ſhall not be charged with the payment of the 
uceltor's. mortgage, or a legacy charged on land. 1 Brown, 88.) 
(Neither ſhall ſuch charge make a term for payment of debts liable 
to 2 mortgage, which ſubſilted on an eſtate at the time when the teſta- 
as, * e it, but the mortgaged eſtate ſhall bear its own burthen. 
454. Fei | 3 
(But where a man reciting himfelf to be ſciſed; ſubje to incum- 
ces, of an eſtate which was mortgaged, deviſed another eſtate for 
erm of 20 years, in aid of his perſonal eſtate, to pay bond and 2 
e 8 | | oF e tr, 
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debts, and by a ſubſequent clauſe to pay all his debts, the perſonal 
eſtate and the term ſhall exonerate the mortgaged eſtate. 1 Brown 
240.] | | [pes ih Th act i 
and the perſonal eſtate in England to B., the perſonal eſtate ſhall be 

firſt applied to the payment of the debts in Holland. R. Eq. Ca. 66, 

80, if by conveyance land is ſcttled for the payment of debts and 
legacies, and afterwards, for the performance of his will, the ſurplus 
to the heir, and there is no mention made in the will, how the ber- 
ſonal eſtate ſhall be diſpoſed of, but it is only ſaid, that his daughters 
ſhall releaſe all demands upon the perſonal eſtate, (they being entitled 
to a dividend by the cuſtom of York, and being the principal legatees,) | 
yet the perſonal eſtate ſhall be applied to the payment of debts and le- 
gacies in aid of the heir. R. Ca. Ch. 297. * 

90, if a man deviſes his land to A., which was mortgaged, or 

otherwiſe ſubject to his debts; the perſonal eſtate ſhall firſt be ap. 


plied to the diſcharge of the debts or mortgage, in aid of the deviſce, 


2 Ca. Ch. 84. R. 2 Ver. 112. 

[If a man deviſes copyhold lands (which are mortgaged) to 4, 
and after his debts paid, deviſes the reſidue of his real and: perſonal 
eſtate to his ſon B., and makes him executor, the mortgage ſhall be 
diſcharged out of the perſonal, then out of the real eſtate deviſed to 
the ſon, and then out of the profits received by him ſince teſtator's 
death. Ling v. King, T. 1735, 3 P. V. 358.] © 

90, a charge in equity ſhall be a debt, and paid out of the perſonal 
eſtate. 2 Ca. Ch. 84. 14750 | 

[If a man deviſes lands to two truſtees, and their heirs, to be ſold 
for payment of debts, c. and makes the truſtees and a third perſon 
erxecutor; the lands when ſold are /egal, not equitable aſſets. Ld. 
Maſbam v. Harding, T. 1734, Bunb. 339.] 4 A 

So, a debt in law or equity ſhall be paid out of the perſonal eſtate, 
tho” by the cuſtom of York the wife is entitled to one moiety, and the 
next of kin to the other. 2 Ca. Ch. 84. 1 Ver. 36. 

So, a debt which the teſtator denied, ſha 
1 Ver. 142. 431. _ Oy | 

So, if there is a deviſe of land for payment of debts, and the per- 
ſonal.eſtate to B., it ſhall be liable to the payment of the debts. * K. 


2 Ver. 183. 


(If A. gives all his perſonal eſtate to his three ſiſters, and his real 
eſtate to his four ſons, chargeable with his debts, and makes his fiſters 
executors, and dies indebted by ſimple contract, bond, and mortgage: 
the perſonal eſtate ſhall be firſt applied to pay all the debts. Brem 
hall v. Wilbraham, M. 7 G. 2. CT. TY: 274] © eee 
If a man, reciting his intent to pay his debts, and provide for lis 
children, ſettles land for the payment of pottions for his children, (but 
nothing is ſaid of his debts,) yet it ſhall be ſubject to the payment 
debts as well as legacies. R. Ca: Ch. 248. 

If a man deviſes lands in A. to be ſold, and after his debts, legacies 

and funerals paid, a moiety of the money to B., and the other . 
to C., and afterwards deviſes all his other lands to his executors, : 
their heirs, for the truſts contained in his will, and then orders iht 


they convey a moiety to B. and the heirs of his 1 928 


If land in Holland, where land is ſubject to debts, is deviſed to E N 


I be paid after other debts. 


ders over, the other moiety to C.; &c. N N lan cient, | 


. 
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cient, all the lands ſhall be charged to the payment of his debts and le- ; 


bir a ſurrender of a copyhold be to the uſe of a man's will, and by 


his will he ſays, My debts and legucier dedufFed, I deviſe all my eſtate. 
real and perſonal to A., the copy hold ſhall be ſold for the payment of 


bis. 1 Ver. 45. 1 * | 
clit A. ſurrenders cuſtomary lands to B., who declares a truſt 


thereof for ſeveral perſons, and for ſuch uſe as A. ſhall appoint; and 4. 
makes 2 will of his whole eſtate and effects, and firſt wills, that all his 
debts ſhall be paid, and then deviſes the cuſtomary in diſtinct parts 


' from his other lands, the cuſtomary lands are liable to the debts. 


E. Godelphin v. Penneck, P. 1751, 2 Veſ. 271. Won 4 IG 

[If tenant in tail levies a, fine, and declares the uſe, to pay 100 J. 
and afterwards to the prior uſes, and afterwards deviſes the eſtate for 
the payment of debts generally ; it ſhall be charged with all debts. 
Dub. Eg. Abr. 1 39. be 4,” ö _ | 1 9 . 

If a man deviſes that his debts ſhall be paid out of his real and per- 
ſonal eſtate, if the executor pays beyond the perſonal eſtate, he ſhall 


be reimburſed out of the real. 2 Ca. Ch. 109. 1 Ch. R. 134. 


If A. deviſes that his debts and legacies ſhall be paid in the firſt 
place, and afterwards deviſes land; it ſhall be ſubject. R. 2 Ver. 
708, | * f 5 

If 4. deviſes lands to B. in tail, remainder to C. in fee, and after- 
wards gives his perſonal eſtate to B., and makes him executor, the real 
and perſonal eſtate are ſubject to the debts. 1 Ver. 411. 


„So, if he deviſes an annuity to the eldeſt ſon, and his land in tall 


to the ſecond ſon, and makes him executor; the land ſhall be charged 

with the annuity. X. 2 Ver. 144. | 
[If A. gives his daughter 3ooo/.. (beſides 12,000 J. ſecured by his 

marriage-ſettlement) at eighteen, or marriage, and directs his truſtees 


to raiſe on his lands as much as with his perſonal eſtate will pay the _ 


3000 J., but not to raiſe it till eighteen, or marriage, that it may not 


be a debt on his perſonal eftate ; it {hall be raiſed out of the real eſtate . 


only. Phipps v. Anneſley, M. 1740, 2 Atkyns, 57.1]. . | 
(If a man by his will wills that his eſtate in L. be ſold for the 
payment of his debts, legacies, and faneral, and gives A. an annuity 
and ſeyeral ſpecific legacies, and appoints A. and B. (who is teſtator's 
beit at law) joint executors, and ſome days after adds, And I give 
and deviſe to them all my perſonal eſtate not hereinbefore deviſed, 
and re-executes; the perſonal eſtate paſſes to them as a ſpecific le- 
Ney, and ſhall not be applied to exonerate the real eſtate. Walker v. 
Jackſin, T. 1743, 2 Atkyns, 624.] | 3 4 
(lf a man by his will deſires all his debts may be paid by his exe- 
cutors, adding, I mean thoſe only of my own contracting, not thoſe 
heavier debts of my family, and gives his perſonal. eſtate to his mo- 
and makes her executrix, deſiring her to pay all his juſt debts 
act; and long after the mother buys in the mortgages, and the 
MN covenants to pay the money; teſtator dies, mother dies, the per- 
ſonal eſtate is (till exempted from both principal and intereſt, on theſe 
mortgages, and they are ſtill a charge on the real. Leman v. Newnham, 
1. 1747, 1 / $1.1 e 5 
lf a man deviſes land to A. and legacies to others, and makes A. 
oL, II, e Gg 88 cxecutot, 
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executor, and deſires him to fee that his will be performed: the land 
ſhall be charged with the legacies. R. 2 Yer. 229. | | 

(If a man by his will firſt gives an eſtate for life to his wife, and in 
the latter part creates a term for years, to take place from the day of 
his death, in truſt to raiſe money to diſcharge his debts in ſuch man- 
ner as his wife ſhall direct, the term ſhall take place of the wife 
eſtate for life, Ridout v. Dowding, M. 1737, 1 Atkyns, 419,] 

So, if he ſays, As io all my worldly gſtate, I will and deviſe in manner 
following - Imprimis, that all my debts be paid, and then deviſes lands, 

c. 14. 29. 0 | | 

. lM 4 will ſays, «© As to all my worldly eſtate, my debts being firſt ſi- 
tisfied, I deviſe,” c.; the real eſtate is liable to the debts. Harri; 
v. Ingledew, H. 1730, 3 P. W. gi. Hatton v. Nichol, T. g G. 2. 
6. N . 120.) | 
. (If a man charges his land with payment of his debts, all the debts 
he contracts during his life will be a charge. Brudenel v. Boughton, 
FH. 1741, 2 Atkyns, 268.] 

(If a man duly executes a will, charging his real eſtate with lega- 
cies, and by a ſecond will, not executed in form, gives general pecu- 
niary legacies, they are equally a charge on the land. Bid. 

[The words, All the debts I have contraQted ſince 1735, muſt be 
conſtrued, or ſhall contract. Bridgeman v. Dove, M. 1744, 3 Athy, 
201. ] 2 | : ; 

[If A., by will duly executed, gives 800/. to his ſiſter B., and 400. 
to his filter C., and all his freehold and perſonal eſtate not diſpoſed of, 
after payment of debts and legacies, to his brother D., and by a ſe- 
cond will, not duly executed, revokes all others, and gives 4oo/. to 


* 


B., and 1000. to C., and the reſidue real and perſonal to D., the real 


eſtate is chargeable with the latter ſums only. Brudenel v. Boughter, 
H. 1741, 2 Atkyns, 268.] | 1 ö 
Uf a man by will charges his real and perſonal eſtate with 
payment of his debts, and then deviſes all his real and perſonal to 4, 
and makes him executor, and he pays the intereſt of debts to bonc+ 
creditors who never demand the principal, and he ſells the real eſtate, 
the purchaſer ſhall not be diſturbed after long poſſeſſion (16 years): 
Elliet v. Merriman, T. 1740, 2 Athyns, 41.] | 
(If a man creates a term for payment of debts, and declares the 
truſt of the term to be by perception of rents and profits, or by leaſig 
or mortgaging, to raiſe ſufficient to pay the debts, it reſt rains it to 
payment out of rents and profits, and the court will not 0 > 


ſale ; otherwiſe, if it is a truſt of the rents and profits. Ridaui 1. E. 


Plymouth, M. 1740, 2 Athyns, 104. Vide 1 Brown, 311+] 


Uf one deviſes to A. and her heir ail Clifton lands, he payins p 


debts and legacies charged on them; and after his deceaſe to B. 


muſt keep down the intereſt, or if the principal is paid, he pays one 


third, and B. two-thirds. Bridgeman v. Dove, M. 1744, 3 
201.0 | | 

[it a man by will creates a particular truſt out of 
and ſubject thereto deviſes them over, the devifees can 
neſit but of the remainder after the whole bu 


Pair v. Corbet, T. 1747, 3 Ath. 556.] kr 
[If a man by will recites that he had by a former will given 


, 


:cular lands, 
apa no be · 
rthen is diſchatgec. 
his wiſe 


all his real gnd perſonal, that ſhe is dead, therefore he now © o 
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of the fame, and firſt orders all debts to be paid ; all his real is liable 


by implication : but if he goes on and deviſes certain premiſes, ex- 
cept A. and B. to pay legacies ; this deſtroys the implication, and the 
creditors are not entitled to payment out of A. and B. Thomas v. 
Britnell, T. 1751, 2 J. 313. . : 

lk che whole real eſtate is made liable to debts and legacies, the 
ſubſequent deviſe of a particular part of it for that purpoſe does not 
reſtrain it. Elliſon v. Airey, T. 1754, 2 Ve. 568. ; 

[4. by will gave to his ſon, whom he made executor, all, his real 
property, not ſpecifically diſpoſed of, ſubject to his debts, and to a 
legacy to his daughter B., and alſo all his perſonal. The ſon deviſed 
part of the real eſtate to B. for life, remainder to her children in fee. 
By deed dated three months after, reciting that he was liable to her 
legacy by having taken on himſelf the execution of the will, and alſo 
reciting a former agreement to charge her legacy on a particular part 
of his eſtate, he mortgaged the part deviſed to her, to ſecure her le- 
gacy, and covenanted to pay it. By a codicil dated three months 
after, he expreſſed his apprehenſions that his perſonal eſtate would be 
deficient, and created a truſt of ſome real eſtates for all his debts, le- 
gacies, and funeral expences. Bill filed after B.'s death to have the 
_ mortgaged eftate exonerated out of the aſſets in regard to B.'s legacy, 
on the ground that it had become a perſonal debt of the ſon; diſ- 
_ with coſts. Hamilton v. Worley, 2 Veſ. jun. 62. 4 Bro. C. C. 
199. 8. C.] | GS: | 

[The equity to have the real eſtate exonerated by perſonal, ſubſiſts 
only between the helr, or deviſee, and the reſiduary legatee; not ſpe - 

_ Ciie or general legatees, much leſs creditors. bid. 65.] 

[Deviſe of freehold and copyhold eſtates ſurrendred to the uſe of 
the will, to truſtees, and the ſurvivor and his heirs, in truſt to pay debts 
and legacies, an annuity to teſtator's ſon, and for other purpoſes 3 
then, on the marriage of his grand-daughter, or her attaining 21, to 
convey to her for life, remainder to truſtees to preſerve, Cc. remain» 
der to her firſt and other ſons in tail male, remainder to her daughters 

in tail general, remainder to ſuch perſons, for ſuch eſtates, and ſubje&Q | 
to ſuch charges and conditions as he ſhould by any deed, or inſtru - 
ment atteſted by two or more witneſſes, appoint. The next day, by an 
inſtrument in the form of a deed-poll, with two witnefles, reciting 

his will, and that he had reſerved a power of diſpoſing of his eſtate 
farther ; he directed his truſtees immediately aſter the death of his 
grand-daughter, and failure of her ifſue, to convey all his real eſtate 
tothe firſt and other ſons of his ſon in tail male, then to his daughters 
n tail general, then to the right heirs of the ſurvivor of his truſtees, 
is heirs and aſſigns or ever. The grand-daughter married, and died 
vithout iſſue; the ſon alſo. died without iſſue, leaving one truſtee 
urviving, No conveyance was ever made. Under the will alone 
the truſtees were held to have a mere legal eſtate, and that all the 
<quitable intereſt beyond the expreſs diſpoſitions would have reſulted 
1 che ſon as heir; but that the ſecond inſtrument was to be conſi- 

ered ag a-codicil ſufficient to paſs copyhold, but not freehold ; that 
i limitation was a contingent remainder to the heir of the ſurviv- 
ö 8 truſtee, and a conveyance was directed, with an inſertion of truſ- 
<3 to ſupport that remainder as to the copyhold ; all the freehold to 
de to the teſtator's heir, and the rents and profits of the copyhold 
| Gg 2 ng f during 


during the life of the truſtee. Habergham v. Vincent, 1 Jg. jun, 410. 
2 Veſ. jun. 204. 4 Bro. C. C. 353. S. C.] 

[Deviſe of lands to be ſold : the money produced by the ale 
charged with ſimple contract debts on teſtator's implied intention. 
Kidney v. Coufſmaker, Williams v. Coufſmaker, 2 Pef. fun. 267. De- 
cree affirmed in Dom. Proc. 1797.] W rel | 
DDeviſe ſubject to a term of 1000 years to A., in {tri ſettlement; 
remainder to B. in ſtrict ſettlement, and after other limitations in tail, 
remainder on truſt to be fold; the truſt of the term was to raiſe 
4oool., to be applied firſt in the payment of debts, Jegacies, &«, the 
rents, profits, and emoluments ariſing, growing, or received from the 

real and perſonal to be applied to debts and legacies, and afterwards 
to be an aggregate fund, and attend the inheritance ; the intereſt of 
the 4000 /. to be paid out of the rents and profits of the eſtates in the 
term; the rents and profits to accumulate till one of the deviſces 
ſhould attain 21, then to be paid to him: by codicil, the teſtator, re- 
citing the truſt to fell, bequeathed part of the produce, and gave all 
the reſidue, and all the reſidue of his perſonalty not diſpoſed of by 
his will to his legatees : the reſidue of the money raiſed under the 
term, and of the perſonalty held by M. R. to attend the inheritance, 
and the intereſt to be payable to the tenant for life, the principal to 
the firſt tenant in tail. Sheldon v. Barnes, 2 Veſ. jun. 444. | 

[Deviſe of lands, tenements, and hereditaments, ſubjeCt to a term 
of eleven years, in truſt to receive the rents, iſſues, and profits of 
the premiſes that from time to time ſhould accrue and become due, 
and diſpoſe, Cc. an advowſon in groſs paſſes, and a ſale of the next 
preſentation within the term. by direction, and for the benefit of the 
ceſluy que truſt, was eſtabliſned. Earl of Albemarle v. Rogers, 2 V'. 
Jun. 477-] 5 | 

[As to the meaning of the word “ profits” in ſuch context, vide 
2 Veſ. jun. 481. in notis.] ; 

[Teſtator deviſed all his manors, meſſuages, lands, tenements, 
tithes, and hereditaments, and all his real 5 whatſoever, except 
which is hereinafter mentioned and deviſed, to the uſe of all his children 
ſucceſſively, in ſtrict ſettlement; and gave two of them annuities, 
which he charged on a reQtory held by him under a leaſe for lives, 

which he directed to be renewed, if thoſe children, or either of them, 
ſhould be living at his death, and that their lives, or that of the fur- 
vivor, ſhould be inferted in the new leaſe, and the fine paid out of 
his perſonalty, part whereof he gave ſpecifically, and direQed the 
reſidue to be laid out in land to be ſettled to the ſame uſes as his real 
eſtates : but afterwards, by a teſtamentary paper unatteſted, he diſs 
poſed of his perſonal property otherwiſe : the heir contracted to {ell 
the leaſe of the rectory, and on a caſe directed to B. R. on his bill 
for ſpecific performance, the certificate' was, that the leaſe did not 
paſs by the will, but devolved on the heir as ſpecial occupant, au 
that he' took the abſolute intereſt therein at /aw. The Lord Chan- 
cellor conſidered the title too doubtful to be forced on a purchaſer. 
Shefeld v. Ld. Mulgrave, 2 Veſ. jun. 526.) IS 
| [Teſtator deviſed freehold eſtate to his brother, and his wife, for 
their lives, remainder to A. his nephew, and the heirs male of his 
body, and for default of ſuch iſſue to B. in the ſame manner, = 
mainder over ;. he gave ſo much of the ſame eſtate as was , 


— 


„ | as 


to his brother and his wife for ſo many years of the term as they or 
the ſurvivor ſhould live; and directed, that after the deceaſe of the 
ſurvivor the leaſchold premiſes ſhould from time to time be beld and 


enjoyed, and belong to the ſcveral perſons in ſucceſſion, who ſhould. 


for the time being be entitled to the freehold, ſo far as the rules of 


law would admit, and gave the ſame direction as to the furniture of 
the manſion-houſe. By codicil, reciting that he had deviſed the free- 
bold part, after failure of uſue male of A., to B. in tail male, c. he 


revoked thoſe limitations, and after failure of iſſue male of A. de- 


viſed to others, and repeated the diſpoſition he had made of the leaſe - | 


hold and furniture: A. takes the leaſchold abſolutely; FPFordyce v. 
Ford, 2 Veſ. jun. 536. 4 Bro. C. C. 494. S. C.] » | 
[Deviſe to the heir at law and his iſſue male in ſtrict ſettle ment; 


remainder in truſt to be ſold, and the money to be diſtributed among 


certain perſons, or the ſurvivors or ſurvivor of them, and that the 
ſhare of one ſhould, previous to her marriage, be ſettled upon her for 
life; and after her death upon her iſſue; in default of iſſue upon her 
right heirs : the produce of the ſale is to be conſidered as perſonal, 
and veſts in the ſurvivors at the death of the tenant for life, without 


iſſue male. 


A ſettlement in truit for the huſband for life, then for the 


wife for life, then for the children, as they ſhould appoint; in de- 
fault of appointment, equally ; if no children, according to their 
joint appointment; in default thereof to the huſband, his executors, 


Cc. is a ſuſhcient execution of the direction 


Winder, 2 Veſ. jun. 634.] i y | 

[Teſtator by will, duly atteſted, gave an annuity to his daughter 
charged on his real eſtate, in agd of his perſonal; by codicil not 
atteſted, he gave his real and perſonal eſtate to his mother for life; 
during her life the perſonal eſtate is diſcharged from the annuity ; but 


it remains a charge on the real. Buckeridge v. Ingram, at the Rolls, 
2 U. jun. 652.) 


[ Leltator gave his perſonal eſtate to his mother for life, remainder 


in the will. Brograve v. 


to his children, on condition that his mother ſhould ſce the fines for 
renewal of a leaſe; and the intereſt of a mortgage, paid, and be con- 
ſulted as to the manner of railing the fines, that ſhe might give her 


approbation as ſhe mi 
intereſt, 1bid.] 


[Teſtator gave a legac 


ght think proper; ſhe is only to keep down the 


to his ſon, an eſtate in fee to his nephew ; 


then ſeveral of his Freehold eſtates, (deſcribing them,) and a future 
purchaſe of freehold to be made with part of his perſonalty, and all 
his leaſeholds to his wife for life, then to his ſon and his iſſue da wfully 
gotten, or to be begotten, to be divided among them as he ſhould 
think fit; if he die without iſſue, all, as well preſent, freehold, and 
leaſchold, as the eſtates to be purchaſed, to be ſold ; the produce to 
do over; no part of his preſent freehold and leaſchold, or the eſtates 
to be purchaſed, to be ſold during the lives of the wife and ſon ; all 
e relt, reſidue, and remainder of his property whatſoever and where- 


er, after payment of debts, (Fc. to the wife. The ſon held to be 


_ for life, and the deviſe over to be good; that the word “pre- 


nt * im 


and did 


ported no more than an oppoſition to what was to be bought, 


not extend to eſtates of teſtator not mentioned in the will. 


Hockley v. Mawhey, 1 Vef. jun. 143. 3 Bro. Ch. Ca. 82. S. C.) 


8 3 
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| 
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[Heirs, or iſſue, where intended to take diſtributively, muſt tale 
as purchaſers. 2 Veſ. jun. 149. 6 
[Gift to A. and his iſſue, to be divided among them as he thinks fit; 
the iſſue have an intereſt at all events, and A. has no authority ex. 
cept as to the proportions : if no appointment, equally. bid. 150.) 
[Where to be divided among iſſue the proportions muſt not be il. 
luſory. Bid. | 
[10ue will extend to any remote degree, as a deſcription of the ob. 
jects of the power of A., among whom he has a power of diſtribut- 
ing as he thinks fit, but they mult be all in exiſtence during his life, 
id.] | | 
[Particular eſtate conſidered to be given for the ſake of limitation 
over. Ibid. 15 1.] 55 
Deviſe in truſt to ſell for payment of debts and funeral expences, 
with a particular diſpoſition of the ſurplus money: the perſonal eſtate 
not being otherwiſe diſpoſed of than by the appointment of an exe- 
cutor who was not one of the truſtees, held to be firſt liable to the 
debts, &c, eſpecially as the produce of the ſale was not ſufficient fo 
them. Gray v. Minnethorge, 3 Veſ. jun. 103.) 8 
[Under a deviſe to ſell, and pay debts and funeral | expences, the 
perſonal eſtate was exempted without expreſs words, upon the evident 
intention. Burton v. Knowlton, 3 Vf. jun. 107.) 
[Where there is an expreſs direction in a will, that the debts, &. 
ſnall be paid out of the real eſtIte, the perſon, to whom the perſon 
is bequeathed, takes it exempt, Jb:id. 111.] | 
To exempt the perſonal eſtate under a deviſe for payment of debts, 
the intention muſt appear plainly on the will; and the court cannot 
look to extrinſic circumſtances. Brummel v. Prothero, 3 Veſ. jun. 111. 
Tho“ a general charge of debts on a deviſed eſtate will not prevent 
the previous application of an eſtate deſcended ; yet if the deviſed 
eſtate is ſeleCted and appropriated to the debts, it is liable before the 
e.lſtate deſcended; but this arrangement does not bind the creditor, 
Manning v, Spooner, 3 Veſ. jun. 114.] 
_. © [The order cf application to debts: 1ſt, The perſonal eſtate, unlels 
exempted expreſsly or by plain implication : 2dly, Eſtates deviſed 
for the particular purpoſe of paying debts : 3dly, Eſtates deſcended: 
4thly, Eſtates deyiſed. Jbid. 117. 5 1 | 
A general charge of debts and legacies on all the real eſtates of the 
teſtator not annulled by a ſubſequent power to ſell a particular eſtate 
only, and apply the produce to the ſame purpoſe, but held that that 
eſtate ſhould be firſt applied. Coxe v. Baſſet, at the Rolli, 3 Ve}. jun. 
155] | "A 
I[Conſtruction of a will, and of ſeveral very inaccurate codicils on 
a diſpoſition of the perſonal eſtate as to the intereſt, whether abſolute 
or for life; and as to the extent, whether general or ſpecific, and ex- 
empt from debts. Bid.) | 
Deviſe in fee and bequeſt of perſonal eſtate to A., and in caſe of 
his death under 21, without leaving iſſue, to B. Codicil affirming 
the will in all reſpects, except by directing that A. ſhould not be — 
titled till 25. A. dying between 21 and 25, without ifſve, B. — 
to have no title. Scott v. Chamberlayne, 3 Veſ. jun. 30% Afhrm 
on appeal to Bord Chancellor, 3 V/. jun. ag.) (Real 


C 
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Real eſtates deviſed. held liable to ſimple contract debts, under a 
direction in! the beginning of the will, that debts and funeral ex- 


pences ſhould be firſt paid: that which deſcended to the heir by the 
failure of the deviſe to be firſt applied. . illiamt v. Chitty, 3 V. 


jun. 545. 


married; to B. and her heirs. A. dies in the lifetime of teſtator 
under 21, and without iſſue, but having been married; the heir of 


de viſor is entitled. Hid.] 5 
[A will cannot be varied on the ground of miſtake, unleſs the al- 


TC 4. and her heirs but if ſhe dies under 21, and un- 


eged miſtake is clearly inconſiſtent with the intention on the whole 


will. Melliſb v. Melliſb, at the Rolls, 4 Veſ. jun. 45.4 5 N 
[Miſtake in a will corrected on the clear intention appearing on 
the whole will. Philips v. Chamberlaine, at the Rolls, 4 Veſ. jun. 5 1. 
[The capital of the reſidue paſſed by implication, tho' the interelt 
and dividends only were expreſsly diſpoſed of. Bid.] 


[Chattels directed to go as heir-looms with an eſtate, © as far ag | 


the rules of law and equity will permit,” veſt in the firſt tenant in 
tail, who comes into . Vaughan v. Burſlem, 3 Bro. C. C. 101.] | 

[Teſtator (his wife being pregnant) gave his eſtate to truſtees to 
apply the profits for the uſe of the child during infancy ; and at 25 
to the child in fee 3 but in caſe the child ſhould die before 25, with- 
out iſſue, remainder over; the child was ſtill-born ; after which teſta- 
tor made a codicil, affirming his will, and died without iſſue. Forty- 
three weeks after his deceaſe the widow was brought to bed of a 
ſon, who was found to be legitimate. Held that the ſon could not 
take the eſtate, but that the deviſees over were to take. Fſler v. Cook, 
3 Bro. C. C. 347. | „ 

[Teſtator alſo ordered the truſtees to poſſeſs themſelves of his 
eſtate and ſubſtance, and to pay debts this held to be a charge of the 
debts on the real eſtate. Bid. 


And that the aſſets ſhould be marſhalled for the legatees to let them 


in ſo far as the perſonal eſtate had paid towards the debts. Jbid.}] 
[Money bequeathed to be laid out in land to be ſettled on the teſta- 


tor's nephew A. for life; remainder to the wiſe of A. for life, with 


remainders in tail to the ſons and daughters of A. by ſuch wife. A. 
was — 1 till after the death of the teſtator: held to extend 
to a lecond wife. Peppin v. Bickford, 3 Veſ. jun. 5 70. 
(Money was to be 5 out iu And 4 1 the huſband for 
life; remainder to raiſe portions for younger children; the money 
was afterwards inveſted by direction of the huſband, in South-Sea 
annuities; afterwards by will he deviſed generally all his manors, &c, 
to certain uſes; the money in the fuhds muſt be laid out in land. 
Hickman v. Bacon, 4 Bro. C. C. 333] 

Deviſe of lands, not in ſettlement upon teſtator's wife, . will 


paſs the reverſion of the ſettled lands. Glover v. Spendlove, 4 Bro. . 


. 337. 

[Deviſe of all the reſt, reſidue, and remainder of eſtate, both real 
and perſonal, unto A., to be placed at intereſt, until her age of 21 
= or day of marriage, and then the whole thereof, together with 

© intereſt accumulated thereon, to be paid to her to and for her 
uſe during her natural life, -and from and immediately after her de- 
ceaſe unto the heirs of her body lawfully begotten, equally to be di- 
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vided between them, ſhare and ſhare alike, and in default of ſuch 
iſſue, or of the death of A. before her age of 21, or day of marriage, 
then unto her (teſtatrix's) brother, is an eſtate for liſe in 4. 2 
v. Amyait, 3 Bro. C. C. 542. PS | 

[An award obtained, by ſuppreſſiqn of evidence would be no bar to 
2 bill for diſcovery. Mitchell v. Harris, 2 Vef. jun. 135. 4 Bro, 

C. C. 311. S. C.) | | 
| [On bill by heir at law for diſcovering and delivering up, or depo- 
ſiting title-deeds againſt perſons in poſſeſſion of them, as executors, 
and in poſſeſſion of the premiſes by agreement with a tenant by the 
courtefy, plaintiff need not ſtate his title mods et forma, at leaſt not 
without being allowed the aſſiſtance of the production. Ford v. Peer. 
ing. 1 Pef. jun. 52.) x | 

[When tenant for life is ſatisfied, and does not care about the title, 
but, remainder-man is not, the court will take care of the deeds, and 
not leave them in the hands of third perſons, who have no right, 
Bid. 78.) | 1 | i 

[On a bill for diſcovery, the anſwer of the party intereſted cannot 
be diſpenſed with, altho' he be an infant, and the perſon from whom 
his father purchaſed, has anſwered, and denied any knowledge of the | 
circumſtances, Hardcaſtle v. Shafto, 1 Auſtr. 77. | 

[Bill for tithes, praying diſcovery, whether the defendants had 
not aſſociated together in their defence? Demurrer to the diſcovery 
allowed. Oliver v. Hayunod, 1 Anſtr. 8 2. 

[Bill to obtain evidence for a defence at law, which being obtained, 
it was held the court could not proceed to give relief, altho' the party 
could not, on objections of form, have the effect of the evidence 
at law. Lee v. Shoulbred, 1 Anſtr. 83. | a 

Bill for a diſcovery whether the defendant had not contributed to 
the expence of a ſuit to try a general queſtion, between the plaintiffs 
and other parties, It appeared, that by the courſe of that ſuit, no 
general right could be decided by it. Demurrer to the bill allowed, 
The Mayor, & c. of London v. Ainfley, 1 Anflr. 158.) © 

[Bill ſtated that A. died about 20 years ago ſeiſed in fee of a mel- 
ſuage, leaving plaintiff his heir at law. The widow continued in 
poſſeſſion till her death, and her daughter the defendant has been 
poſſeſſed ever ſince. Phe bill ſuggeſted that the defendant claimed 
under ſome deed or deviſe from the anceſtor of the plaintiff, and . 
| pore a diſcovery of her title. Demurrer to the bill allowed. Mu 

v. Smith, 3 Anſtr. 70ag.] 3 
In a bill for diſcovery to ſupport an action by a common informer, 
for money won at play, it is ſufficient to ſtate that the defendants, or 
ſome of them, for the benefit, and on account of all, played and won. 
Cowan v. Philips, 3 Auſtr. 843.) 1 | 

[In ſuch a bill 4 is nd necelfary to ſtate the nature of the action 
brought, it is enough to ſay, that an action was brought on the ſta- 
tute 9 Ann. to recover the money, and to ſhew by the facts that au 
action on the ſtatute lies, Bid. : 1 

Defendant obliged to anſwer as to having a ſhare in the ban 
Bid. . | 
A bin for diſcovery of the contents of a loſt deed, and to _ 


new one executed, muſt be accompanied with an aſſidavit of the lo 


Reotham v. Danſen, 3 4uftr. B59-] WY (BF 


[Bill for diſcovery, whether the plaintiffs were not employed by 
one defendant, a peer, as ſolicitors, to prefent and proſecute a peti- 
tion to the Houſe of Commons on behalf of the other defendant, 
complaining of a return of a member of parliament, . and praying 
that ſuch other defendant might be declared duly elected; demurrer 
allowed on grounds of public policy, and becauſe the diſcovery could 
have no effect, and principally, becauſe ſuch tranſaction would 


amount to maintenance at common law. Wallis v. Duke of Portland, 


Vef. jun. 494. Decree affirmed in Dom. Proc. 1798. 

[If the bill be for diſcovery of matters penal at common law, or by 
ſtatute, the defendant need not demur or plead, but may inſiſt he is 
not liable on exceptions; but if the time for ſuing the penalty ex- 
pires between the firſt and ſecond anſwers, and exception is taken to 
the ſecond anſwer for not diſcovering, the exception ſhall be al- 
lowed, and the party is bound to diſcover. Williams v. Farrington, 


3 Bro, C. C. 38.] 5 | 


(3 A 4.) In what order they ſhall be paid.) Upon a deviſe ſor pay- 
ment of debts, debts upon fimple contract, and upon ſpecialty, ſhall 
be paid in proportion ; for in conſcience they are equally-due. R, Ca, 


| Ch, 32. K. per Finch, Ca. Ch. 249. R. 2 Ca. Ch. 54. 1 Ver. 64. 


102. R. Ch. R. 196. R. 2 Ver. 62. R. 2 Ver. 163. 3 Ch. R. 12. 


Eg. Abr. 141. 1 P. V. 228. 


And if there is not ſufficient to pay all, the loſs ſhall be equal. R. 
Ca. Ch. 32. R. 2 Ca. Ch. 54. . 

So, debts barred by the ſtat. of limitations ſhall be paid; for they 
are due in conſcience, tho” the ſtat. has taken away the legal remedy. 
Per Cowper, 1 Sal. 154. R.2 Ver. 141. Eg. Abr. 139. 

So, if the intereſt upon a bond exceeds the penalty, and the devi- 
ſee or truſtee neglects payment, he ſhall pay intereſt for the penalty. 


6 Sal. 154. FVidepot. (4D 1, &c.) 


Aſter a decree for payment equally, one creditor ſhall not be al- 
lowed to have preference by obtaining a judgment, Sc. 2 Ver. 435. 
525.7 | | | 
And if he takes out execution at law, the others ſhall have equal 
proportion out of the aſſets in equity. 2 Ver. 436. | 
If a note is given to A. for part of purchaſe-money, and the pur- 
chaſer gives a mortgage to A. for the reſidue ; A. ſhall not be pre- 
_— to the other creditors of the purchaſer, for the nate. 2 Ver. 
281, | | | 
But judgments ſhall be ſatisfied before other debts; for thoſe in 
their nature charge the land. R. Ca. Ch. 32. 1 Ver. 102. 3 Ch. 
” 12. If they are not confeſſed after the bill exhibited. R. 2 Yer. 
2, 1 8 6 | 
So, debts fixed by bond ſhall be paid before damages not aſcer- 
tained. R. 2 Ver. 272, 273. | | 
So, debts which affect the real eſtate binds according to priority; 
as, mortgages, judgments, ſtatutes, arid recognizances. R. in Parl. 
115. 1 Ver. 525. Eg. Abr. 141, 2. | 
the recognizance 18 inrolled, otherwiſe not. 2 Per. 750. 
bo, Judgments, according to the priority of the originals. 2 Ch. 
. 459, | | | | 9 
(But by flat. 425 V. & AH. 20. [.3. no judgment not dog: 
| © ou 
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getted and entred according to the directions of that act, ſhall led 


any land or tenements, as to purchaſers or mortgagees, or haye any 


preference againſt heirs, executors or adminiſtrators, in their admi. 


niſtration of their anceſtors', teſtators', or inteſtates' eſtates.) 
A voluntary bond, for the benefit of a wife, ſhall be paid after 
debts upon ſimple contract, and before legacies. R. temp. G. 2, 6, 
And debts ſhall be ſatisfied before legacies. Cont. 2 Ca. Ch, 32. 
Acc. per Finch, Ca. Ch. 249. K. If it be by deviſe, and not by 
deed. Ca. Ch. 275. Cont. 1 Ver. 482. 2 Ver. 134. K. acc. 2 Fer. 
248. 5 | 


they are aſſets, and the debts ought to be paid according to their pri. 
ority. 1 Ver. 64. Vide ante, (2 Gl.) 

Uf a man deviſes lands to truſtees to pay all his debts, and the 
bond-creditors recover part out of the perſonal eſtate, and then ap. 
ply for the reſt out of the real eſtate deviſed ; they ſhall not come in 
on the land till the ſimple contract creditors have received thereout 


ſufficient to make them equal with the bond-creditors, in reſpect of 


what they have received out of the perſonal eſtate. Haflewod v. 


Pope, T. 1734, 3 P. V. 32a. 
[If a ceftur que truſt of a real eſtate makes a mortgage of it in ſee, 


and deviſes the equity of redemption to his ſon and his heirs, ſubject 


to his debts, the bond-creditors can have no preference, as it was a 
mortgage of the whole inheritance. Plunket v. Penſon, T. 1742, 
2 Atkyns, 290.] | 1 

[But if a reverſion in fee was in the mortgagor, the bond-creditor 
would have preference. id.) | 

So, in all caſes where there are aſſets at law, tho? the creditors 
pray aid in equity. R. 2 Ver. 405. 720. Eg. Abr. 141. 

So, if land is deviſed to an executor, to pay mortgages in the firſt 
place, then particular legacies, and afterwards to the executor in ſee; 
if he mortgages for the payment of other debts of the teſtator, thoſe 
mortgages, as well as the mortgages of the teſtator, ſhall be paid be- 
fore the legacies. R. 1 Ver. 69. | | 

But a deviſe, that his debts ſhall be paid before the legacies after 
mentioned, extends only to pecuniary legacies, and not to land ex. 
preſsly deviſed for the payment of particular ſums. 1 Ver. 45. 

[If lands are charged with payment of debts, and part deviſed to 
A. part to B., &c. the creditors cannot be paid till the maſter cet- 
tifies what proportion each deviſee is to contribute. Harris v. li- 
gledew, H. 1130, 3 P. V. 91.) 


(3 AF.) The ſurplus ſhall be to the heir.) If a man deviſes lands for 
the payment of debts and legacies, and gives a legacy to his heir, 
deviſee has the inheritance without a truſt to pay the ſurplus to the 
| heir. R. Ca. Ch. 197. 2 Ver. 247. K. cont. for the ſurplus ſhall 
be to the heir. 2 Ver. 425. | ae LEI 

[If A. by his will gives 5. to his brother and heir at law, ar 
makes his wife his whole and ſole heireſs and executrix of all his re? 
and perſonal eftate, the ſame to ſell and diſpoſe of as ſhe thinks pro” 
per, to pay his debts and legacies z the ſurplus is to the wiſe, 
there is no reſulting truſt for the heir. Rogers v. Rogers, M. 4 6.2. 
C. T. T. 268. 3 P. V. 193. * Nr * 


So, if lands are deviſed to the executor for payment of debts, 


c 
c 
k 
b 
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But if a man deviſes lands for the payment of debts and legacies, 
without more, the ſurplus ſhall go to the heir. R. 2 Ca. Ch. 115. 
1 Ch. R. 164. Semb. 2 Ver. 247. Videpoſt. (3 P 3.) ** 
Tho' he deviſes only a term for yeats. R. 2 Veni. 359. 
So, if truſtees raiſe money ſufficient for the payment of debts an 
legacies, and do not pay them, the heir ſhall have the reſidue of the 
Jands, and the creditors and legatees muſt purſue their remedy againſt 
the truſtees. R. in Parl. 1 Sal. 153. A | 

So, if there is a deviſe to truſtees, but the truſt cannot be proved ; 
the truſt ſhall be decreed for the heir. R. 1 Ch. R.'101, R. Eg. 
Ca. 122. | 
If the wife of the teſtator, being executrix, takes huſband, who 
takes the perſonal eſtate as a portion with his wife, yet he ſhall ac- 
count for it, for the benefit of the heir, tho' no creditor is con- 
* cerned. R. 2 Per. 61, 569. 4 | 
If A. deviſes lands to truſtees to be ſold for ſuch perſons as he ſhall 
2ppoint, and if he does not appoint ; then for B. if he appoints, but 
not to the value, the reſidue does not go to B. but to the heir. R. 
2 Ver. 571. | | 8 | | 
If a man deviſes that his debts and legacies ſhall be paid by the 
truſtees of his real eſtate, and deviſes to his wife, whom he makes his 
executrix, the reſidue of his perſonal eſtate ; that ſhall be applied in 
the firſt place in aid of the real eſtate. R. 2 Yer. 569. 740. Cont. 
1 Lev. 203. | 
Or, if the reſidue of the perſonal eſtate was deviſed to the heir. 
2 Ver, 740. Eq. Ca.,129. | 1 od 
| [But if a man deviſes his real eſtate to truſtees for payment of all 
debts, legacies, and funerals, then ſpecific legacies, and then all the 
rehdue of his perſonal to his exccutors, the real eſtate ſhall firſt be 
applied, and if not ſufficient, the perſonal. Bicknel v. Page, A. 
1740, 2 Atkyns, 79 ] + | 


63 A6.) If a man deviſes money to be paid out of the profits of 
land, and the profits do not amount to the ſum, the land ſhall be ſold. 
D. 2 Vent. 357. 1 Ver. 256. | | | l 
[When the land ſhall be ſold, wide pot. (4 H F.)] | | 
50, if he deviſes, after his debts paid, 500/.. tor portions to his 
daughters, and to his executrix all his lands and tenements, goods and 
chattels. In ſuch caſe, if the perſonal eſtate and the profits of the 
hands are not ſufficient to pay debts and legacies, the executrix ſhall 
be decreed to ſell the lands. R. Ca. Ch. 179. 
So, if a deviſe is of portions for daughters out of land to be paid 
it 2 day fixed, and the annual profits do not amount to a ſum ſuffi- 
Lent to make the payment at the day, the truſtee may ſell the land. 
R. Ca. Ch, 176. 240. oy | 
(If one has a power to appoint to an unprovided child, in ſuch 
manner as he ſhall direct, the payment of 200 J. to be raiſed by truſ- 
tees out of the rents and profits of an eſtate, and the annual pro- 
fits are not ſufficient, it ſhall be ſold. Green v. Belcher, H. 1737, 
I Atlyns, 505.J 5 i 
42 if a man devifes that his debts and legacies ſhall be paid out 
the profits of his land ; the land itſelf may be ſold for thoſe pur- 
poſes. R. 2 Ca. Ch. 205. Eg. R. go. 
14 - | So, 
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So, if he deviſes lands, except the manor of D. which I appring fir 
the paying of my debts ; the executors may ſell the manor of U., for 
that is the moſt effectual means for the payment of debts. R 
Sav. 73. 9 2 Vs ä 

CLE A. deviſes his copyhold eſtate, one-third to his wife for lie 
and two-thirds to his ſon, with a proviſo, that if his perſonal eſtate. 
and his houſe and lands at V. ſhall not pay lis debts, then his hg 
ecutors to raiſe the ſame out of the copyhold ; this entitles them to 
ſell the copyhold. Bateman v. Bateman, M. 1739, 1 Athyns, 421. 

So, if he deviſes rents and profits to pay an annuity, and afterwards 
to pay debts and portions, and afterwards to other perſons; if the 
debts and portions cannot be conveniently raiſed without a ſale, it 
mall be decreed. R. 2 Per. 26. . 
80, if he deviſes an eſtate to A. in tail, remainder to B., Sc. and 
gives power to his executor to raiſe money for his heir, and to pay 
debts; the executor may fell. R. 2 Ver. 154. | 

So, if a ſale is convenient for the heir, it ſhall be directed upon 
his ſuit, tho' the younger ſons oppoſe it, as well as for the benefit 
of the younger ſons, to whom portions are given. R. 2 Ver. 154, 
420. | . : 

But if a man makes 2 voluntary fettlement, upon truſt to 
debts out of the profits of the land, the truſtees cannot ſell. 1 Ve. 
104. 

So, if he deviſes land for the payment of debts out of the annual 
profits only. 1 Ver. 104. £4. R. go. | 

[ The directing a groſs ſum to be raiſed does not neceſſarily imply 
that it ſhall be raiſed at once, and in ſuch caſes the court will not 
direct a ſale if not abſolutely neceſſary. Oteden v. Oleden, M. 1738, 
1 Athyns, 5 50. | | : 

[If a man deviſes the rents and profits of his plantation to truſtees 
on certain truſts, the land ſhall not be fold. Conyngham v. Conyng- 
bam, T. 1750, 1 J. 522.) 

If a man deviſes, that truſtees ſhall ſell his real eſtate, and what 
ariſes by fuch, ſale ſhall go to his daughter, and her iſſue, and if ſhe 
die without iſſue, then to two other daughters; the land ſhall be 
fold, and the firſt daughter have the money, notwithſtanding the 
contingent intereſt of the others. Ridge v. Hudſon, P. 1717, in &. 
Bunb. 12. | RE = 

Uf a man, having a ſon and a daughter, deviſes his lands to truſ- 
tees for paying funerals, debts, and legacies, then for raiſing main- 
tenance for his children, and ſurplus rents and profits to the younger 
children at twenty-one, the lands to the eldeſt at twenty-three ; the pa 
land ſhall be ſold for payment of debts, the legacies ſhall be paid 
as the rents ariſe. Baines v. Dixon, M. 1747, 1 Fel: 41-] | 

[Eſtate deviſed, on truſt to be ſold with all poſſible diligence, or 0 
in a reaſonable time, conſidered as ſold from teſtator's death. 1 J. 
Jun. 367-] 2 

[Tenant in tail of a rent-charge under a ſcttlement being alſo de- 
vilee in ſtrict ſettlement of the. eſtate charged with it, put to 
election. Blake v. Bunbury, 1 Ve. jun. 514.] 

I. A. deviſed all his eſtates whether freehold or leaſehold at M., 0., 
and J., to his widow for life, remainder to his nephew, paying you” ſell 


to the appointee of the widow, and made her executrix, and * 
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tee. The eſtates in queſtion were held under church 
_ ich the teſtator renewed after making the will; the widow | 
by her will reciting the deviſe, and the power of appointment, * in 
> foance of the laid power,” appointed to the plaintiffs, and deviſed. 
the eſtates * ſo given her by her ſaid huſband's will, and all her legal 
eſtate and intereſt therein,” to truſtees for the nephew, upon his pay- 
ing the ſaid charge, “ according to the true intent and meaning of 
her (aid late huſband”s will, but not before, or otherwiſe.” Sappofing 
the renewal of the leaſes to have been a legal revocation of the de- 
viſe by the huſband, the executrix ſhall not be underſtood to have 
ated throagh ignorance of her right to the whole, but to have de- 
ſienedly given effect to the intention of the huſband. Feurice v. 
Carmnt, 3 Anſtr. 821.] | | | e e 
[Whether the renewal of the church leaſes revoked the deviſe of 
the huſband? Du. Bid.) | | n 
{The legal eltate in mortgaged premiſes held not to paſs by a 
general reſiduary deviſe by the mortgagee. Duke of Leeds v. Munday, 
3 Pe. jun. 348. ge : | 
[Deviſe to A, and his wife for life; and after the death of the 
ſurvivor, upon truſt to ſell, and apply the produce to and among all 
and every the iſſue child or children of A. by his ſaid wife, and 
their repreſentatives <qually : the fund held to belong to the children 
ſurviving the teſtator, but that the iſſue of a daughter who died in 
the life of 4. were entitled as repreſentatives againſt the claim of 
their father as adminiſtrator. Horſepoe v. Watſon, 3 Vef. jun. 383. 
[In a deviſe, limitation over on the death of a perſon unmarried, 
and without iſſue; “ unmarried,” in its uſual ſenſe, meaning never 
having been married, © and” was conſtrued “ or,” to afford a reaſon- 
able conſtruction. Maberiy v. Strode, 3 Veſ. jun. 450.] | 
[Words of ſurvivorſhip added to a tenancy in common in a will, 
are to be applied to the death of the teſtator, unleſs an intention to 
_ poſtpone the veſting be apparent. 1bid.} e 
Leaſehold property bequeathed in remainder in truſt for a child 
in ventre, if a ſon, for life, and after his deceaſe for ſuch of his ifſue 
male as ſhould be his heir at law at his death; if no ſuch then 
living, for ſuch perſons as ſhould then be the legal repreſentatives of 
the teſtator; a ſon being born, and dying without iſſue, the limit- 
ation over was eſtabliſhed in favour of the next of kin, according 
to the * at the time of diſtribution. Long v. Blackall, 3 Veſ. 
jun. 486.1 | h 3 
[Deviſe on condition of paying 5001. in ſix months, on truſt to 
pay the intereſt to the deviſor's wife for life, and after her death 
the principal, according to her appointment in writing with witneſſes, 
whether ſole or married, provided ſhe ſhould releaſe her dower 
within ſix months, and in caſe of her marriage, without conſent of 
the truſtees, one moiety to go over: the wit, who took other in- 
tereſts under the will, died within the fix months, .not having mar- 
tied nor releaſed dower; the 500 J. held not to veſt in her. Croft 
v. Slee, at the Rolls, 4 Veſ. jun. 60.] 


(3A 7.) Whe fhall fell.) If land is deviſed for payment of debts 
and legacies, and no perſon named, who is to ſell; the executor may 


l. Ca. Ch, 178. 2 Jon. 26. R. Dal. 106. Dy. 371. 6. 
| 80, 
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So, if it is deviſed to be ſold, and the money to be diſtributed, N. 
Ca. Ch. 179. 
S8o, if a fale was decreed after a contingency, and before that 
happens the executor dies; his executor, who claims the land after 
his death, may ſell. Ca. Ch. 180. | | 
So, if a ſale is deviſed for charitable uſes, the executor ſhall ſell. 
2 7ou.. 26, CE | 
So, ſhall the heir be decreed to join in the ſale. Ca. Ch. 262. R. 
1 Ch. R. 168. R. 2 Ver. 99.] 3 | 
[If teſtator deviſes all his real and perſonal eſtate to be ſold for 
payment of his debts, and no perſon named who is to ſell, the er- 
ecutor and heir, and all proper parties to be named by the maſter, 
ſhall join in the ſale. Blatch v. Wilder, P. 1738, 1 Athyns, 420. 
[If a man deviſe lands in V. to truſtees, to raiſe money by fale to 
pay off what is due on lands in S. mortgaged to A. and ſettled on 
Z. in fee, and his other debts, and then to C. his natural fon; 4, 
B., C., the truſtees, and the adminiſtrator, ſhall join in the convey. 
ance, and B. ſhall covenant againſt her own acts, and the acts of 
her deviſor, as to ſo much as ſhe is benefited by the eſtate, Lü 
v. Grifith, M. 1745. 3 Atkyns, 264.] | | 
So, if land is deviſed for payment of debts and legacies, and no 
perſon named to ſell, and it deſcends to the heir, the heir ſhall be de- 
creed to fell. R. 1 Lev. 304. 1 Ch. R. 287. 
So, if the deviſe is, that the executors ſhall ſell, and they die be- 
fore a ſale, the heir ſhall be decreed to ſell. R. Ch, Ca. 180. 
So, if the deviſee is for portions of younger ſons. Agreed Ca. Cl. 
180, | 
So, if the deviſe is ſor a ſale, and that the money ſhall be diſtr- 
buted to ſtrangers. - R. cont. for that amounts to a total diſheriſon 
of the heir. Ca. Ch. 180.—R, cont. but it was reverſed in Parliament, 
and then R. acc. | 
So, if the deviſe is, that the heir ſhall fell ; his heir may fell. 
2 Jon. 26. FOR: | 
So, if the deviſed is, that after the death of 4: the land fhil 
be ſold, without ſaying by whom, and A. is named executor, and 
after his death his executor ſells ; tho' the ſale by him is void, yet 
the vendee ſhall have the land. R. cont. but it ꝛuas reverſed in Paris. 
ment. 2 Jon. 26. | 
So, if a man deviſes, that J. and B. ſhall ſell, who are not ex. 
ecutors, and A. dies-; B. with the heir ſhall ſell, for it was a truſt 
which ſurvived. R. Hard. 204. Semb. 1 Jon. 35 2. LE 
So, if a deviſe is of land to 4. and B. to be ſold, and the heit 
is under age; a ſale ſhall be decreed, without giving the heir, after 
he comes of age, time to join, for nothing deſcends to him. K. 
2 Ver. 429. | | 
[If lands are deviſed to truſtees to be ſold for payment of debts, 
the infant heir at law has no day given him to ſhew cauſe when 
comes of age; but where the deviſe is to no perſon, he has. 
v. Wilder, P. 1738, 1 Atkyns, 420.] 


4 


So, if a man deviſes lands to be ſold by his executors, or to f. 
executors to be ſold; an intereſt veſts in the executors- 
419. | N 


(3 Ab) 


- 
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(3 A 8.) How expounded, where the Words are ambiguous. 

If a man deviſes an eſtate to his executors 3 it does not ſur- 
vive. R. 1 Ver. 32. Vide poſt. (3 V 3.) Vide in Deviſe, (N 8.) 
If he deviſes, that land ſhall be purchaſed with the reſidue of his 

erſonal eſtate, for the benefit of his wife for life, and afterwards 
for his executors, equally to be divided, and one dies; the other ſhall 
not have the whole, for it does not ſurvive. R. 1 Ver. 32. 

[If a man after giving legacies to be paid at particular times, de- 
viſes the reſidue of his perſonal eſtate to his two ſons, to be equally 
divided between them, and in caſe of either of their deaths, the whole 
reſidue to be enjoyed by the ſurvivor z it ſhall. be expounded, their 
death before twenty-one without iſſue. Mendes v. Mendes, H. 1747, 
3 Athyns, 619. 1 ef. 89.] | | . 12 
| if one deviſes real and perſonal eſtate to truſtees, to turn all into 
money, and then lay it out in land to the uſe of three perſons for 
life as tenants in common, not as joint-tenants, but ſo that if either 
die without ifſue living at the time of his death, that ſhare to go to 
the ſurvivors, then to truſtees to preſerve, &c. then after their re- 
ſpeive deaths to the firſt and other ſons, then to daughters, then 
to ten grandchildren, their heirs, Oc. equally, as tenants in common, 
not joint-tenants ; and two of the nephews and three of the grand - 
children die in teſtator's life, and third nephew dies leaving a ſon, he 
ſhall have only his father's ſhare, the other two go over, but the 
ſhares of the three grandchildren who died are not tranſmiſſible, but 
lapſe. Sperling v. Tell, H. 1747, 1 ef. Jo.] | | 
[If teſtator deſires the reſidue may be divided between A. and B., 
it means equally divided, and they are tenants in common. Peat v. 
Chapman, T. 1750, 1 Veſ. 542.) 1 | | 
Ik he deviſes the reſidue of his perſonal eſtate to A., B., and C., 
and the wife of C., C. and his wife ſhall have only one-third part, 
the wife only being a relation of the teſtator. R. 1 Ver. 233. 

If a man deviſes 200 /. per aun. out of his manor of Walden, and 
he has the manor of Walden otherwiſe Chippen Walden of the value 
of Bol. per ann., and another manor of Broot's Walden; the charge 
_ be upon Broot's Walden, which is of greater value. 1 Ch. R. 
135, 9. | | 
If he deviſes 500 J. to the eldeſt ſon of B. to be begotten, to 
put him out apprentice, the eldeſt ſon of B., born after the death of 
the deviſor, ſhall have it, before he is put out apprentice. - 2 Ver. 
431. | i 
If he deviſes lands to truſtees, for A. and B. ſor their lives, and 
aſterwards to the children of 4. and B., the children afterwards 
born ſhall take in common with thoſe then in being. R. Eg. Ca. 
log, | | 5 bed; 

_ If a deviſe is to the younger children of B. who has a ſon, who 
is his heir; he ſhall not have any part of the thing deviſed, tho” he is 
younger in age to the other children. 1 Ch. R. 224. 

Tho he was originally the younger ſon, but afterwards became the 
heir, R. 3 Ch. R. 1. | To 
So, if portions are to be raiſed for younger children, as the father 
wall appoint ; and he appoints to his ſecond ſon, upon his marriage, 
ng of full age, 2000/., who ſeyen years afterwards becomes the 

| | eir 
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heir by the death of an elder brother without iſſue ; the father mz 
make another appointment of this ſum, for younger children; ul 
the firſt was upon a tacit condition, that the ſon provided for ſhould 
continue a younger ſon. R. 2 Fer. 530. AS 

But if land is ſettled to the uſe of the ſecond ſon of B. in tail, if 
he takes the name of the donor, the ſecond ſon ſhall have it, tho he 
afterwards becomes the heir. R. 2 Ver. 660. | 4 

If a deviſe is of 20/. per ann. out of a term for years, if A. ſo 
long lives: if A. does live ſo long, and the deviſee dies, his executor 
ſhall have it; for the payment continues during the term. R. 2 Ver. 

666, 7. i | 
ik a man deviſe his real eſtate to his daughters, ſubject to an an- 
nuity to his ſon till he attains forty years, (hoping he will then have 
ſeen his folly,) then to him for life, with remainders over, and 
the ſon dies before forty, the deviſe to the daughters ceaſes. Lomax 
v. Holmedon, H. 1732, 3 P. V. 176.] 

[But if the deviſe was a fund to pay debts or portions, it ſhould 
continue till ſuch time as A. ſhould have attained forty, Bid. ] 

If a deviſe is to the deviſor's wife for life, and afterwards to his 
ſon and his heirs, proviſo that if his ſon dies without iſſue, his daugh- 
ter ſhall have 200 J. If the ſon has iſſue at his death, the daughter 
ſhall not have the 200 ., tho' ſuch iſſue dies within three months af- 
terwards. R. 2 Ver. 686. | 

If a deviſe is of a college leaſe to A. for life, paying 10/. per ann. 
to B., and afterwards to B., the renewal ought to be made by 4, 
having a proportion of the fine from B. R. 2 Ver. 667. 

If a man deviſes 5 J. per ann. to B. during the life of his wife, 
upon condition that he behaves himſelf civilly to her, without ſaying 
ta B. his executors and adminiſtrators ; if B. dies in the lifetime of the 
wife, his executor ſhall not have it; for the bequeſt was perſonal to 
P | : | 

If a will is made in Latin, Dutch, &c. of lands in England, it does 
not paſs the inheritance, where there are not proper words by the 
common law. 1 Ver. 85. 146. 5 | 

If A. deviſes his lands in B., but the will is void for want of three 
witneſſes, it is not ſufficient to deviſe a term, which A. hath to attend 
the inheritance, tho' the words are ſufficient to have paſſed it, if it 
was a term in groſs. R. Eg. Ca. 127. 5 n 
If a man having freehold and leaſehold at A. deviſes all his 
lands and tenements'at A. by will, not in preſence of three wit- 
neſſes, neither freehold nor leaſchold paſſes; tho' had it been duly. 
executed, the freehold only would have paſſed, and. had he had 
only leaſehold, that would have paſſed. Chapman v. Hart, T. 1749, 
1 Veſ. 251.] | | 

If a will is written in figures or obſcurely, it may be referred to 
a maſter, to be aſſiſted by perſons having kill, to diſcover the ſenſe. 
P. V. 425. | IP TI 

[If hu are repugvant or nonſenſical, they may be tranſpoſed ot 
rejected; thus, if a man gives his daughter 6000 J. for life, 
after her death the intereſt to be divided between her huſband 2 
children, huſband half for life, (if no children, interlined,) the children 
the other half; on his death, his half to the children, till the chil- 


dren attain -twenty-one, the whole intereſt to huſband; * Hh , 


. 


* 
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death, they to have the remaining 3000 J.; if no children at dau h. 
ter's death, or they die before twenty-one; then on further truſt — 
tioned. —If there are no children, huſband is entitled to the wh 5 
intereſt for life. Boon v. Cornforth P. 1781, 2 Vef. 277.) apa 
A deviſe of the uſe of a houſe for life; plate, linen, and ever 
thing elfe her occaſions ſhall require; and that all goods faroiturs, 
late, books, pictures, and every thing elſe, ſhall remain and be en⸗ 
joyed by the perſon in poſſeſſion for the time being. —In the firſt; 
every thing elſe 1ncludes proviſions, wine, corn, c. in the latter not X 
in neither, canes, watches, India pieces not made up, &c. Bid ] 3 
[If a man give the uſe and occupation of his houſe, with ſtabling 
and ficlds, to his daughter for life, and then deviſes the three fields 
to her for life, without waſte, and then over; the clauſes ar 
extenſive, and ſhe (hall have the uſe for life. Bid.) 1 
80, if the name of a legatee is miſpelt or miſtaken. P. W. 425. 
[A wrong deſcription of a legatee will not defeat a legac A 
to him by name. Standen v. Standen, 2 Vef. jun. 589.) ttt , 
[If A. deviſes lands to her ſon B. and his heirs and aſſi | s for 
ever, and if he dies in his minority and unmarried, or Shane ius, 8 
then to her ſon C., his heirs, &c.; this is a fee to B., with an So 
_ tory deviſe to C., and if B. comes of age, marries, and dies witho t 
_ — -— hen?” conſtrued and, and the lands are ſubject to bis 
cia ebts. ö N | 
2 47 ramlingbam v. Brand, M. 1746, 3 Athyns, 390. 
If a man by will gives his real eſtate to his wi nd. 
after her death, and failure of iſſue by him, to his aber 8 
remainders over, and all the limitations are for nent ſhall = 
ee — it means a failure of iſſue during the Nen 3 
and ſo 7 | . 
_ ne e A good. Trafford v. Boehm, H. 1746, 3 At- 
[If a father by will gives his real eſtate to his fo eit hei 
and aſſigns, to be equally divided between them 3 2 gr row 
ond not as joint-tenants, with the benefit of ſurviverſhip ; and he h bing d 
the ſame words in a former clauſe relating to his perf * ha 
and giving them the. bene fi ſurvi ip, 1 een e. . 
giving them the.benefit of ſurvivorſhip, in caſe any of them died 
1 deviſe of the real eltate ſhall be conſtrued in 
anner. 7 r 
I 2 755 > aWs v. Hows, T. 1747, 3 Allynt, 524. 1 Veſ. 
lf A. by will gives the reſidue of her eſtate, real 
to B. in truit, to pay the produce to C. b 1 — 4 
: hands, for her ſeparate uſe, and after h | i 8 
ee rd a , her death to her children, C. 
power to raiſe money by ann f ite ; 
e avon Foy 3 uity for her life; and if ſhe does, 
5-00 Brig - y = redeem on paying principal and intereſt, 
bm, 501. mption. Caverley v. Biſco, T. 1747, 3 At- 
IA. deviſed lands in truſt, to pa th ta ; 
y the rents and profits to - 
_ ee obey way: then living) for her life, ne on 
buſband — 2 * to be ſubject to any control, Cc. of her 
1 0 any debts which he had or ſhould con- 
ys atterwards the deviſor made a codicil, “ taki 
eath of his daughter's. huſband,” noe W's eee 3 
bis Gid with Ike ' s hu and, wherein he ratified and confirmed 
1 aughter is entitled under this deviſe to the rents 
My E h 5 and 
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and arofits, &;. ec free from the control of any ſuture 2 


Beable v. Dodd, 1 Term Rep. 193.) | 
lf a man by will gives lands (and his perſonal eſtate to be laid out 


in lands) to charitable uſes; then by codicil, reciting his will, the 


mortmain act, and his doubts whether his will is good, (yet being 
ſtill defirous of confirming his will,) but if by law the eſtate cannot 
to thoſe uſes, he deviſes it to A. and his heirs; and by another 
eodicil, reciting he is adviſed the deviſe of his lands would be void, 
and it being his intention the charity ſhould be continued, and being 
adviſed his perſonal eſtate can be given, he therefore gives his per- 
fonal eſtate to the chatitable uſes, and his reab eſtate to A.; the 
real eſtate is well deviſed to 4. Per B. R. unanimous; and Hard. 
awicke C. Attorney-General v. Lloyd, T. 1747, 3 Aithyns, 551, 
1 Veſ. 32.1 | | ES 
[If a man deviſes his eſtate to A. to ſettle it on F. for life, on C. 
for life, and then on any perſon os perſons, for their ſeveral lives, 
who are deſcended from teſtator's mother, with power to revoke and 
appoint anew, provided it be to a deſcendant of his mother, his deſire 
being, his eſtate ſhould continue to perſons always deſcended of his 
mother; and adviſes that a writing may be made to truſtees for 
ninety-nine years to the ſaid 'ufes; A. may under this will limit an 
inheritance. Godolphin v. Godelphin, T. 1747, 1 Vef. 21.) 
Uf a man deviſes his real and perſonal eſtate to truſtees for his 


daughter and her heirs for ever, proviſo, if ſhe dies before twenty-one 


or marriage, then to convey to his neareff relation of the name of 
A. and to his or her heirs, executors, c. for ever; daughter dies 
under age and unmarried, the deviſe over is not void for uncertainty, 
nor ſhall go to the heir, nor be contined ta a ſingle perſon, but goes 
to the ſtock of the A.'s who were neareſt, and as well thoſe who had 


changed their names by marriage as others. Pyod v. Pyot, M. 174% 


1 Fe. 335) _ ; : 
[If a man deviſe to his fon, © all that eſtate I bought of A.; both 


the land, and all teſtacor's intereit, in it paſſes. Bailis v. Gale, A. 
1750, 2 Pe. 48.] | | 

(If a man having a reverſion. in fee, deviſes to his ſon the rcver- 
Gon of the tenement A.; a fee paſſes. id. 5 


n a reſiduary deviſe where te is mentioned generally, accom- 


panied with perſonal things, it hall be reſtrained to perſonal; but 


where real eſtate is mentioned, the perſonal things mentioned ate 


conſidered as an enumeration only. 161d. A ; 

[If A. deviſes all his real and perſonal eſtate in truſt 5y B., C., and 
D., and deſires his debts and legacies to be paid, the heir he (ball men- 
tion to be well educated, and that the firſt ſon of E., when twentſ⸗ 
one, ſhall have all his eſtate real and perſonal; the perſonal paſſes fi 


to the truſtees ſor payment of debts, then the ſurplus belongs to L. | 


ſon when twenty-one ; and ſhall accumulate till then; the real eſtate 
paſſes to truſtees, and the truſt is an executory deviſe to Eis ſon at 
twenty-one; the meſue profits to go to E. heir at law, till ſon born, 
then to the ſon for his education; (but ſemb. the ſurplus, if any, be⸗ 
longs ſtill to E.) Q.. Why ſhould not the profits of the perſonal eſtate 
be alſo applied to the ſon's education? Bulleck v. Stonei, T. 175% 

| 


2 Pe. 521.) | rl 
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[If ferme-covert, with power, deviſes to her huſband for life, then 
to her children if ſhe ſhould leave any to ſurvive her, but if. ſhe. 


ſhould leave none, nor the iſſue of ſuch, then to A., making him 


ſole heir in default of iſſue left by her, and after the huſband's death; 
the children take an eſtate tail, not fee. ſimple, and the remainder to 
A. is good for it is not a contingent executory limitation on her 
dying without children living at ber death, but a general dying with- 
out ilue. Szut hy v. Stonehouſe, T. 1753, 2 Ve. 610. | 
[Words ſhall receive a conltruftion according to the ſubject- mat- 


ter (as if freehold and lcafehold are deviſed by the fame words.) 


Ibid. On | 
at A. having 400 J. Sauth-Sea annuities, and 4001. Eaſt-India 
ſtock, gives B. 10 J. per ann. out of the dividends of the South-Sza 
annuities, and gives C. the 400 4. Eaſti- India ſtock, and gives D. the 
400 J. South-Sea annuities, ſubject to the payment to B., and he af- 
terwards buys 100 J. more South. Sea annuities, and ſells the EBaſt- 
| India ſtock, and buys 800 4. more South-Sea annuities, and is after= 
wards paid off the firſt 400 J. and the other 100/. South-Sea annui- 


ties by a draught, which he lodges with E., directing him to veſt it 


in three per cent. annuities, but E. veſts it in South-Sea annnities, and 
A. makes a codicil, and deviſes the note for 500/. in E. 's hands to. 
F.; the legacy of 10 J. per ann. and the ſpecific legacies of the funds 
are gone, and F. is entitled to the produce of the note. Drink- 
water v. Falconer, T. 1755, 2 Ve. 623.] DE.” 

[In a deviſe of all his ſtock in trade, only ſhop goods and utenſils 
in trade are included; not book-debts, caſh, bills, or money in gold- 
ſmiths hands. Seymour v. Rapier, in 8c. M. 1718, Bunb. 28.] 


When words in a deviſe ſhall be expounded otherwiſe than in a 
deed, vide Legacy, poſt. (3 Y 1.) 5 Y 
When the deviſee ſhall have the ſame privileges as an heir, vide 


Legacy, 2g. (3 I 2.) 5 
(3 B) Diſcovery. 
(3B 1.) When a Bill lies for a Diſcovery. 


80. ww in equity lies for diſcovery of a title and deed. Vide poſt. 
(311, | 5 | 
(So, for a diſcovery of matter to conſtitute a defeuce at law; as, 
where guare impedit was brought againſt the ordinary by the patron 
for refuling to ivſtitute his clerk, a bill filed by the ordinary to diſ- 
cover whether the clerk preſented to him had not given a general 
bond of reſignation, in order to ſet this up as a defence to the gare 
imbelit, was allowed on demurrer. 1 Brown, 96.7] | | 
For diſcovery of court rolls, ledgers, &c. to be uſed at a trial, 
which relate to the plaintiff and defendant. R. Hard. 180. 5 
[Every heir at law has a right to a, diſcovery by what means and 
under what deed he is diſinhetited. Harriſon v. Southeate, T. 1751, 
1 Athyns, 528. 2 Je. 389. 5 Hoh 
| [The heir at law has a right to have deeds and writings produced, 
- lodged in proper hands for his inſpection, before he has eſta- 
iſhed his title, and to remove terms out of the way that might pre- 
Vent his recovering poſſeſſion at law. id.] 5 
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The lord of a manor may bring his bill for diſcovery of treaſure- 

trove. Shane v. Heathfield, M. 1717, in Sc. Bunb. 18.]) 

(Any perſon in poſſeſſion, as tenant or otherwiſe, may bring bill 

for diſcovery of his title who brings ejectment againſt him, even 

tho' he is a wrong-doer againſt every body. Metcalf v. Hervey, J. 

1749. 1 Vef. 226.] = 5 | 
So, it lies for diſcovery of goods put on board a ſhip, tho' inſured 

at a ſum certain, iutereſt or no intereſt ; for the value of the, goods 

faved onght to be deduced out of the fam to be paid for mſurance, 

2 Ver. 116. : | | 
So, a bill for diſcovery of a note, deed, Qc. lies after fx yearg = 

are elapſed ; ſor the ſlatute of limitations is no plea to it. R. Cz. 

R. 14. D. & Ch. Weſtminſter v. Craſs, in Sc. P. 1720, Bunb. Go. 
A bill for diſcovery ought to charge expreſsly, that the defendant 

has the deeds, goods, aſſets, c. Ca. Ch. 226, 

[ Wben a man brings bill ſor diſcovery only of dects, and to hare 

them eſtabliſhed, he ſhall annex aſſidavit that he has them not, or is 
is Cauſe of demurrer; but where he iſo prays reli-f, affidavit is not 

neceffary., Fohnſon v. Elleber, in Sc. P. 1720, Bunb. 46.) 

[If a bill is brought for relief as well as diſcovery of deeds, an 
affidavit muſt be annexed that plaintiff has not the deeds, or defendayt 
may demur. Anon. MH. 1743, 3 Athyns, 17.) | 

[On a bill ſor difcovery only, plaintiff eannot reply, and mull 
diſmiſs and pay coſts, tho' he has had difcqrery and defendant was 
the occaſion of the bill. Ca7rerly v. Parker, H. 1722, Bienb. 124. 

If to a bill for diſcovery, it appears that there was ſuch a deed, and 
that it is ſuppreſſed by the defendant, there {hall be a decree for en- 
joyment by the plaintiff, until the defendant produces the deed ; but 
not upon a ſuppoſition of a deed ſuppreſſed, when it does not ap- 

ear whether there was ſuch a deed. 2 P. V. 680. I 
lf plaintifF claiming by a remainder in tail, expectant on B. te. 
nant in tails dying without ifue, brings a bill againſt the ſiſters and 
« 4icirs cf ſuch tenant in tail, who anſwer, that B. executed a. lralc 
aud releaſe to make a tenaut te the procipe, fuffered a common re- 
' Covery to the uſe of bunſelf in ſec,®and reſer to the deeds in their 
cuſtody, the court will, beſore hearing, order deſendants to leave le 

deeds with their clerk in court. Bettiſcn v. Farringdon, T. 1735, 

3. V. 363-] | : 

+ [Che counſel who draws a deed of annuity, and is executor to the 

21 nuitant, and ſubmits to produce the draught by his anſwer, nd 

does not inſiſt on privilege, as a counſel, may be ordered to pro- 

duce it before the hearing. Stunhepe v. Robert, M. 1741, 2 fl. 
ALynr, 214. J | 
[a defendant may be obliped to difcover a cafe which he Rao 
| ated to his own counſel ſor opinion, and the facts contained in tic 
caſe. K. on demurrer, and aſſirmed by the Lords, ibid.) 

So, a bill lies for diſcovery of aflets, to enable the plaintiff to 

bring an action at law againſt an executor or adminiſtrator. “ 
ante, (2 8 3.) 

And it lies before probate, or pendente lite for a probate. Ver. 40. 
Or, againſt an heir. N 4 
[On a bill for executing a truſt, by ſettling an eſtate on the ſeve 

brauches of a family, plaintiff a younger brother has a + "ci 


diſcovery from an elder brother, whether he has a ſon who would 
be the firſt entitled to the inheritance, but not, whether he is mar- 
ried. Finch v. Finch, M. 1752, 2 Fe. 491.) THUS 
So, for a diſcovery of the perſonal eſtate of B. in the defendant's 
hands, after judgment and execution ſued againſt B., but not before 
execution ſued. Scurb. 1 Ver. 399. | | | 1 
(ik a bill is brought for diſcovery of bankrupt's effects, the court 
u ill not allow defendants to look into their depolitions before the 
commiſſioners, before they put in their anſwers. Baden v. Dellow, 
H. 1747, 1 Atkyns, 289. 5 ; . 
80, a bill ſor diſcovery, to enable the plaintiffs to bring an action, 
was allowed, tho“ the action ſounded in tart, R. 1 Ver. 307. 2 Ver. 
25.3 | | 
3 for a diſcovery of tithes, by colour of a ſequeſtration, tho? 
it is a treſpaſs againſt the parſon. R. Hard. 182. | | 


he had traded in, out of the freight. Qu. 2 Ver. 244. 

So, tor diſcovery of a matter which ſubjects the party to a pe- 

malty, if he has covenanted to anſwer any bill of diſcovery, and nat 

to plead the acts inflifting penalties. | Kaſft-India Company v. Atkyns, 

J. ; G. in Canc. Str. 168.] 9 | 

So, for a diſcovery of wine imported,” for which priſage is due. 

Hard. 138. | x | 
So, againſt an auditor for a diſcovery whether the particular b 

him made is true; tho' he is fineable for the deceit to the king, if 

talſe. Hard. 138. | 


king. id. eat 7 He f 
[Every perſon neceſſary to the diſcovery ſhould be made a party, 
to prevent multiplication of ſuits. Plunket v. Penſon, T. 1740, 2 At- 
int, 51.) | 
Diſcovery in equity is not confined to the rule of law for inſpect- 
ing books; thus the lord of one manor may haye leave to inſpect 
the books of another manor here, tho? not at law. Anon. T, 1755, 
2 Ve. 620.] : ; | 
| (3B 2.) When not. 

But a bill for diſcovery of deeds, or a title, does not lie againſt 
him who is a purchaſer for a valuable conſideration, without notice. 
R. upon a Plea, Ch. R. 35. Vide ante, (I 1.) pot. (4 I 1, Oc.) | 

So, it does not lie for an heir againſt a jointreſs, if the plaintiff does 
not confirm her jointure. 1 Ver. 479. [1 Veſ. jun. 76.] | 

Tho' the jointure was made after marriage, withòͤut articles pre- 
cedent. 1 Per. 4 | | 
[A widow is not obliged to diſcover an offer to confirm her join- 
ture, till the act of confirmation is done. Leech v. Trellep, T. 1755, 
2 Ve. 662.) | ; 
(On a bill againſt a jointreſs to deliver up one part of ſettlement, 
ſhe having two, the court will not on motion order it to be delivered 
up, that being the very end of the bill, but to be produced before the 
alter. Alen v. Aflon, H. 1745, 3 Athyns, 302. ] wo of 


cen ,,jjů re. a 


(So, for a diſcovery of a matter which ſubjects the party to a 
penalty, if he hath agreed to deduct the value ot thoſe goods which 


So, againſt a woodward, if he cuts or waſtes the woods of the 
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Nor, for a diſcovery who has the freehold of lands, unleſs in the 


Caſe of dower or partition. Hard. 139. 
[If plaintiff ſets out a title, and that certain old terms are ſtandi 


out, and defendant does not plead, but ſets up a title inconſiſtent 


with plaintiff's, he is not obliged to diſcover what deeds he has re. 
lating to his own title; but if there is any charge in the bill that de. 
fendant has deeds of plaintiff's title, it muſt be anſwered. Buden v, 
Dore, T. 1752, 2 Veſ. 445. J | 55 7 
So, it Hes not againſt a deviſee, for diſcovery of his title by the 
will, to the heir. Semb. Ch. R. 36. 
Nor, againſt him who has land contiguous, for diſcovery of the 
| boundaries of his lands in his deeds. R, 2 Ver. 38. 

Nor, againſt the aſſignee of a term, for a diſcovery of the begin- 
ning and continuance of the term, of which he was a purchaſer, 
R. 2 Ver. 255. 

So, it lies not for him in the remainder in tail in a voluntary ſettle- 
ment, after the eſtate-tail is diſcontinued. 2 Ver. 35. 

Nor, for the iflue in tail. R. 2 Ver. 50. 

Bo, upon a bill for the diſcovery of a deed, upon a ſuggeſtion of 


a truſt, if the defendant denies the truſt he ſhall not be obliged to 


produce the deed. 2 Ver. 463. 

SO, a bill does not lie for the diſcovery of a matter, which ſub- 
jects the party to a penalty or forfeiture, if the plaintiff does not 
waive the penalty or forfeiture. 1 Ver. 109. 129. 306. 1 Ch. R. 
144. 

And the waiver-ought to be by all thoſe who can claim any 
on of the penalty or forfeiture; for if the penalty belongs one 
Half to the king, and the other to a corporation, the waiver by the 
corporation, and not by the attorney-general alſo, is not ſufficient. 
1 Ver. 129, | 
As, it does not lie for a diſcovery, whether the party imported 
cards without licence; for it may ſubje him to the penalty of the 
ſtatute. Hard. 138. 144. ; 895 | 

For diſcovery, whether he heard maſs, took uſury, &'c. Did. 

Whether he is a popiſh recuſant. Hard. 142. 


[If a bill is brought to diſcover whether 4., under whoſe will de- 


fendant claims, was a papiſt at the time of purch«Sing from plaintiff 
anceſtor, defendant is not bound to diſeover, but may plead the fat, 

11 C13 . 3. Smith v. Read, H. 1736, 1 Athyns, 526.] N 
If a bill is brought againſt A. and B., to diſcover whether 4. and 
his wife, under whom he claims, were not papiſts, B. who purchaſed 
from * is not obliged to diſcover, but may plead. Harriſen v. Saul. 
cote, 1. 175% 1 Atkyns, 528. 2 Veſ. 389.1] | 

[No 45 is obliged * 44 — ſubjed him, or what mu 
only. id.] 

[To a bill for diſcovery of a marriage, defendant may plead hot 
it would ſubject her to puniſhment for inceſt in the eccleſiaſtic 
court, tho? the huſband is dead, Breunſword v. Edwards, H. 1752 
2 Fe. 243. | 3 

[If a portion is given over on marriage without conſent, A 
fendant may demur to diſcovery of the marriage only, tho _— 
of the conſcut is not prayed, and althy* à plaiutiff is entitled 


4 dil - | 
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hood, with remainder over; for the firſt is a forfeiture, the laſt is 
only a conditional limitation. Chancery v. Fenhoulet, P. 1751, 2 Ve. 
: 2 may plead to diſcovery of an act which would cauſe 
a forfeiture, but not to diſcovery of what eſtate he hath ; as, whether 
| tenant for life or not, tho? on that the forfeiture depends. Weaver 
vy. E. Meath, MH. 1750, 2 Veſ. 108. 

Whether he conceals cuſtoms or- exciſe. Dub. Hard. 137. 146. 
201. „ I 

[if the attorney-general exhibits an information to diſcover waſte, 
Se. he muſt waive forfeitures. Waters v. Vincent, H. 1742, Bunb. 
10. 
"(Gn a bill to ſtay waſte, plaintiff cannot have a diſcovery unleſs he 


ac? :: 

Fin A. gives bond to B. to pay 800/. per ann. whilſt he or any body 
in truſt for him holds a certain office, B. ſues on the bond, A. breags 
bill for injunction, B. croſs-bill-to diſcover whether C. does not hol 
the olſice in truſt ; A., who is a member of parliament, is not obliged 
to diſcover, for it would vacate his ſeat ; this he muſt infiſt on by 


wed v. Selwyn, M. 1744, 3 Atkyns, 276.] | 
So, a bill does not lie for a diſcovery of receipts and acquittances 
given, or payments made ſor goods aſter a recovery for the goods in an 
action at law. 1 Ver. 176. 3 Ch. R. 17. 

Nor, for a diſcovery of things not examinable or relieyable in equi- 
ty L as, the ill uſage of a huſband to his wife. R. upon a Demurrer, 
Ver. 204. | | „ 05 
Nor, for a diſcovery of the tenant of the freehold, in order to bring 
a formedan. R. 1 Ver. 212. 273. | ? | 

Nor, for diſcovery of the profits of a truſt eſtate (if the truſt is de- 
nied) till the truſt is proved; for it is ſufficient that the party ſhall 
aſterwards be examined upon interrogatories. R. Ch, R. 4. 

Nor, againſt the clerk of the company of Skinners, for a diſcovery 
of accounts and books in his cuſtody, which he is ſworn not to ſhew 
without the conſent of the company. N. upon a Plea, Ch. R. 24. 


future cauſe. Finch v. Finch, T. 1752, 2 Ve. 491-] 
Nor, for a diſcovery of aſſets againſt an executor or adminiſtratcr 
till aſſets are denied by 2 plea at law.” 


ill the decree is figned, inrolled, and ſerved. Ch. R. 34. 
Nor, for the diſcovery of the conſideration of a bond (not obtained 
fraud, as it ſeems) after an alignment thereof to the king. R. 
ard. 200, 
, [The court will not admit a bill of diſcovery in aid of the juriſdie- 
non of the eccleſiaſtical court, for they can come at diſcovery them- 
ſelves. Dun v. Ceatrs, M. 1738, 1 Artynt, 288.) | 
(If a bill for diſcovery, and perpetuating teſtimony, in praying 
procefs, prays that defendant may abide the order and decree of the 
s, it makes it a bill for relief. and ought to be diſmiſſed. Ryſe v. 
amel, H. 1746, 3 Atkyns, 439.1 
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| 2 diſcovery of a marriage in the caſe of an eflate during widow- 


waives the double penalty. Boteler v. Allington, H. 1746, 2 Athyns, 


anſwer, for demurring would have been admitting the facts. Fney- 


{The court will not compel a diſcovery to create evidence for a 


Nor, ſor diſcovery of aſſets, upon a decree to pay out of the aſſets, 
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472 CHANCERY. 
Bin for diſcovery does not lie againſt one for what he may 1 
mined to, 2s one who is merely a witneſs claiming no intereſt, but 
he mult plead thereto, and ſupport it by anſwer, diſclaiming intereg, 
and a demurrer is bad. Plummer v. May, H. 17.9, 1 Veſ. 426. ' 
(30) Diſmes. 
When Tithes ſhall be decreed in Chancery. 


\ CO, Chancery will compel the payment of tithes. 2 Ca. Ch. 225. 


1 Ca. Ch. 233. Vide Diſmes, (M 13, Oc.) Vide Courts, 5 2 


Vids poſt. (3 X). 


[This court never diſmiſſes a bill for tithes, unleſs there is a good 
legal or equitable bar. Douglas v. Vane, H. 19 G. 2. Wil. 18) 
A parſon or impropriator, or his leſſee, may exhibit a bill againſt 


the pariſhioners for diſcovery and payment of the ſingle value of their 


tithes. Vide 1 Ver. 60. | 
T The owner and leſſce of a rectory may bring a bill for tithe in 
kind, and ſo eſtabliſh a cuſtom of ſetting out in ſtooks, tho? there is 2 
derivative leaſe in being, Archbiſhop of York v. Stapleton, H. 1746, 
2 Atkyns, 136,] 2 | 
So, the executor of a parſon, Cc. may exhibit a bill for arrears 
in the time of his teſtator, without offering to take the ſingle value; 


for he is not entitled to the penalty of the ff. 2 & 3 Ed. 6. 13. R. upm 


Demurrer, 1 Ver. 60. 1 

But the parſon himſelf ought to make an offer to take the ſing}; 
value. Semb. 1 Ver. 60. Vide Diſines, (M 13.) | 

But Chancery will not by a decree eſtabliſi a modus, and that the 
land ſhall be diſcharged of tithes in ſpecie, tho? there is a verdict for 
the modus. Ca. Ch. 187. R. upon Demurrer, 1 Ch. R. 27. 
If a bill is brought to eſtabliſh a modus againſt the leſſee of the im- 
propriator, the impropriator muſt be a party alſo. Gl/anvill v. Tre 
lawney, in Sc. H. 1720, Bunb. 70.] | 

[If a bill is brought to eſtabliſh a modus, and on an iſſue directed 
there is a verdict in favour of the modus, the court will eſtabliſh it, 
and direct coſts at law, but not in equity, to be paid plaintiff. CA, 
ton v. Orchard, H. 1,737, 1 Atkyns, 610.) | 

[If the modus is too rank (as 48/. per annum, for the tithes of 2 
manor, the whole demeſne lands of which were worth but 48/. in 
Q. Elizabeth's time) the court will decree tithes in kind. Elin v. Pi- 
got, H. 745, 3 Athyns, 298.) | | 
[Three ſhillings for a lamb is ſo rank a modus, that the court 
will determine againſt it, without ſending it to a jury. 2 Braun, 
163.3 25 | | 
| > Lho'” a modus may appear ſomething tov rank, yet if there is ro 
other objection to it in law, nor any evidence of tithes being paid 
in kind, this court will not direct payment in kind without an iſſue. 
Chapman y. Smith, T. 1754, 2 Veſty, 506. Elkins v. Dormer, 7 
1747, 3 Athyns, 534 ] 


[he court will not grant an injunction to ſtay proceedings in the 


. eccleſiaſtical court, on a ſuggeſtion that there is a modus. Ratherhant 


v. Fanſbaw, HI. 1747, 3 Atkyns, 628.] ©: 
[Ot late, -the court does not require the time of payment“, a 


Mw 


to be particularly laid, ſuch a time, or thereabouts, is ſufficient, 
3 Ball, P . 1747, 3 Atkyns, 496. 1. 3. Richards v. Evans, 
: «Hy muſt be ſubſtantially laid, therefore it muſt be alleged 
whom a modus is to be paid. Jbid.J 
[Setting up à modus does not preclude defendant from objecting 
to plaintiff's title to tithes. 1d. n 8 
If the vicar be endowed de ommb. minut. decim. inf. paroch. he ſhall 
have a decree for tithes, alter verdict found, on iſſue directed, that 
none had ever been paid to Him, nor to a third perſon out of A. Fox 
v. Rutty, in Sc. M. 1721, Bunb. 87.) h 5 | 
[A grant from Q. Mary, with the general words decimas bladorun 


ſue. 
T, 


the 
bum 


1 he defence, tho informally ſtated, as a preſcription de non decimands» 
in a que ate was as to two-thirds poſſe ſſion by the lord of the manor, 
under an apparent title by various conveyances, c. ſtated by the 
anſwer from 37 H. 8. of the lands, with tithes generally, or two- 
thirds ſpecitically, with evidence of reputation, and notice to the 
plaintiff, who had purchaſed the advowſon, and was lefſee of the 
tithes ; bet the commencement of the title did not appear. Bill diſ- 
miſſed with colts, Strutt v. Baker, 2 jun. 625.0 


— 


| et feni, et omnes alias decimas, are not ſufficient to bar a rector of his 
common right of tithes, unleſs it is expreſsly ſtated what was the 
i right of the crown. Elius v. Dormer, T. 1747, 3 Attynt, 534. 
r So, if a bill is nled in Chancery for the tithes and bounds of a pariſh, | 
and the plaintiff, aiter anſwer, exhibits a bill in the Zxcheguer, and } 
n there proceeds to the examination of witneſſes, and then replies in 
2 Chancery: the proceedings and examination in the Zxchequer may be is 
, pleaded againſt an examination for the ſame matter in Chancery.” R. i} 
Ca. Ch. 33. | h | | | il 
rs So, if = defendant has a verdi& and judgment upon the ff. 2 U | 
; 3 Ed. 6. 13. for not ſetting out tithes in ſpecie, it may be pleaded to a 6 
'n bill brought for a mogus. R. Ch, R. 13. X | ' 
This court has juriſdiCtion to inquire, whether the lord mayor of 15 
de Lond:n has done right in refuſing to grant a warrant to levy a mini- 5 
ſler's dues under /f. 22 & 23 Car. 2. c. 15. and if he has done 1. 
he wrong, to iſſue a warrant for levying the ſum aſſeſſcd. Ex parte Crox- bh 
or all, F. 1748, 3 Athyns, 639.] | | | 5 1 
[If the county in general is concerned in a tithe cauſe, (as Kent, 5 
m- in a modus in Romney marſh, ) the court will order trial in another, (as v0 
e- Londen or Middleſex.) Chapman v. Smith, T. 1754, 2 Veſ. go5.] 1 
In Chancery, an account of tithes ſhall be carried down to the i" 
ted time of the maſter's report, in the Eæcheguer to the time of filing i; 
it the bill only. Bell v. Reed, M. 1747, 3 atkyns, 590.] | 1 
life [Leaſe of tithes for all the time the leſſor. ſhall continue vicar is 14% 
good, and conveys a freehold, the delivery of the deed being ranta- 1 
f 2 mount to livery of ſeiſin in the cafe of land. Brewer v. Hill, Anflr. 1 
in 41g.) | CD J 
Pi- Account decreed of tithes in London, according to the improved q 
rent: one of the defendants ſetting forth his leaſe at a low rent, and 1 
ourt a fine: and alleging by anſwer that he had never heard of any greater . 
Why rent having been paid, and there being no evidence to the contrary, . 
was held liable only according to that rent, Canant of St. Paul's v. {4 
sro Cricket, 2 Veſ. jun. 563.7 . | 5 Hy 
paid \ [Bill to. eſtabliſh the rector's right to tithes, and for an account. La 
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4714 . CHANCERY. 


( 3D) Diſtribution of Inteftates' Eftates, 
(3 D 1.) By the Se. 22 & 23 Car. 2. 


CF will enforce a diſtribution upon the ,. 22 U 23 
Car. 2. 10. concerning the eſtates of inteſtates. 2 Vent. 362. 

1 Ver. 134. Vide in Adminiſtration (H). ; 

Tho' the deſendant pleads a juriſdiction reſerved by the fame 

ſtat. to the ecclefiaſtical court to make a diſtribution. X. 2 Ca. Cl. 


Tan eſtate pur auter vie is diſtributable in equity, tho' not in the 
ſpiritual court. Witter v. Witter, H. 1730, 3 P. W. go.] 

So, if an infant ſues for a diſtribution in the ecclefiaſtical coun, 
and afterwards ſues here, the ſuit depending there is no plea to tlie 
bill for the ſame cauſe in Chancery. Vide poſt. (3 Y 3.) 
 [Aunts and nephews are in equal degree of relation, and ſhall take 
per capita, and not per ſtirpes. Durant v. Preſiwood, T. 1738, 1 4. 
Hur, 454] | 

[If an inteſtate leaves only an aunt, a ſon of a brother, and: 
daughter of a fiſter, they take equally. LZ/hyd v. Tench, H. 1750, 
2 Vf. 213.] _ 
(If A. and his wife B. have two ſons, C. and D., who both mary 
in their father's life, A. dies, B. ſurvives, C. dies, leaving children, 
D. dies inteſtate, leaving E. his widow. E. ſhall have two- fourths, 
B. one-fourth, and the children of C. one-fourth among them, Star- 


ley v. Stanley, P. 1739, 1 Atkyns, 455.) 


(3 D 2.) Who ſhall be excluded from a ſhare upan a diſtribution.) But 
if an huſband covenants, &&c. that his wife at his death ſhall be worth 
600. and her ſhare under the ſtat. of diftribution exceed that ſum; 
it goes in ſatisfaction of the agreement, and ſhe ſhall not have tl 
Gool. and then her fhare by the ſtat. R. 2 Ver. 70g. 

(If by articles before marriage the terms therein are declared to 
be to the wife, hen an infant, in ſatisfaction of all claim of dower, 


or any claim by common law, cuſtom of the city, or any other uſage, , 


law, or cuſtom; the wife has her clection at the death of the hul- 
band, and if ſhe accepts the terms in the articles, ſhe caunot have a 
diſtributory ſhare on her huſband's dying inteſtate, for that would be 
a claim under a law, viz, tlie ſtatute of diſtributions. Glover 1: 
Bates, T. 1739, 1 Athyns, 439.] | 
lf a man by articles previous to marriage covenants by will, or good 
aſſurance in law, to grant to his wife, or her mother in truſt for het, 
1000/. to be paid after his death, if ſhe ſurvives; and if he ſhall not 
ſo aſſure, then his executors or adminiſtrators hall pay it; and be 
dies without making ſuch deed or will, ſhe is not entitled to ber 
diſtributory ſhare. Lee v. Cox, H. 1746, 3 Athynr, 419. 1 Fo" 
[If a man covenants to leave his eldeſt ſon by bis firſt wife 5ool. ul 
caſe he marries a ſecond wife, and he does marry a ſecond wiſe, an 
dies inteſtate ; the eldeſt ſon ſhall bring his 500 J. into hotchpot, | 
he comes for a ſhare of the perſonal eſtate. R. 2 Ver. 639. 27 Ls 


427-] ö ; 
So, if ke covenants to leave to his wiſe 15001. in full of dower, _ 
| | cul 


- 
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(hall not have diſtribution upon the ſtat. R. 2 Yer. 725. | 


Evelyn v. Evelyn, H. 1154, 3 Athyns, 762.] 
; (3 D 3.) By Cuſtom. 


So, a man may enforce a diſtribution of the goods of an inteſtate, 
purſuant to a cuſtom in the province of York. 1 Ch. R. 79. 

[If a man dies inteſtate in the province of York, leaving his ſon B., 
who dies ſoon after, and his wife C. enſeint of D. D. is entitled to 
her ſhare, as if born before inteſtate's death, and his eſtate ſhall be 
divided into nine parts, four of them C.'s, four of them D.'s, and 


„ the other ninth to be equally divided between them. Wallis v. Hod- 
0 ſon, H. 1740, 2 Atkyns, 115. Be 

Or, upon the cuſtom of London. 1 Ch. R. 84. 1 Ver. 61. Vide 
t in Guardian, (G 2.) . 3 | 
. And if a freeman of London dies inteſtate, his perſonal eſtate 
ſhall be diflributed, a moiety, or two-thirds, according to the cuſtom, 
2 the reſidue according to the ff, 22 & 23 Car. 2. 1 Ver. 134. 
0 So, in York. - R. 1 Ver. 305. 314. 432. 465  - 

And a bill, for diſtribution to the wife of her ſhare, ſhall be al- 
Ty lowed, tao the huſband had left London before his marriage, and re- 
en, ſded in the country for twenty years, and ſettled a jointure upon his 
hs, wife. R. upon a plea of ſuch matter, 1 Ver. 180. 2 Ver. 110. 
au- 


If all the children are advanced by the father in his lifetime, the 


diſtribution of the whole ſhall be according to the /. 22 C23 Car. 2. 
1 Ver. 200. R. 2 Ver. 274. | 


But If the wife is barred of her ſhare by a ſpecial agreement, it ſhall be 
orth diſtributed amongſt the children. Dub. 2 Ver. 263. 3 
im; If a man deviſes a moiety of his eſtate to his wif:, ſhe ſhall have a 
1he moiety by the cuſtom, and alſo a moiety of the reſidue. 2 Per. 111. 
So, if a fraudulent gift, c. is made to prevent the cuſtom, a bill 
d to may be brought to avoid it. Ch. R. 16. 2 Lev. 130. 
ver, As, if a man by deed diſpoſes of his goods in his lifetime, but 
ſage, , keeps the goods, or the deed in his cuſtody. 2 Ver. 277. 
hul- But if he abſolutely gives away the goods, bond fide, in his lifetime 
- 8 to his children, or otherwiſe, it will be no fraud. 1bid. © 
ber. 


(3 E) Dower. 
(3 E 1.) Wife favoured by Equity. 
I a woman is entitled to dower by law, Chancery does not bar her; 


Il 1 as, if A., for ſecuring 100 /., makes a bargain and ſale to B. and his 
0 os irs, to the intent that he ſhould re-demiſe to A. for life, and upon 
72 : condition that the bargain and ale ſhall be void on repayment: B. re- 
nes _ and afterwards A. repays the money; the wife of B. being 
A "nd CO by law ſhall not be reſtrained by Chancery ; for it was the 
» f ux of A. that he did not make the bargain and ſale to two perſons, 
* * s 1 uſual. Eg. Abr. 217. Cro. Car, 190. Vide poſt, (3 E 2.) Vide 
* Ic. 5 Settlement, poſt. (3 Z 1. Vide ante, (2 M 12.) 
5 N a father purchaſes in the name of his ſon, and gives him poſ- 
"___ on, who after yards executes a declaration of trult to the father, 


[The eſtate of an inteſtate, leaving a brother and a grandfather, © 
ſhall go wholly to the brother, the grandfather has no right to ſhare. * 


but 


151 


＋ 


— 
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but continues in poſſeſſion, bis wife ſhall be endowed ; for the de. 
claration of truſt is fraudulent to creditors and purchaſers. R. By 

r. 218. b N ? | y 
rt 2 man deviſes an eſtate for payment of debts, and afterward 
to his ſon in tail; the wife of the ſon ſhall be endowed ; for the deviſe 
for payment of debts is but a chattel intereſt ; but ſhe ſhall not haye 
poſſeſſion until the debts are paid. 1b:zd, » 

So, if the lands of the huſband are ſequeſtred before . 
his wife ſhall be endowed, Bid. I Ws. 

If a woman recovers dower againſt an heir being an infant, when 
there was a term to protect the inheritance, which by neglect of the 

guardian was not pleaded ; the term ſhall not be ſet up againſt her in 
equity. Vid. 219. I | 

So, a woman ſhall be aided in equity for her dower againſt a term 
for years, which attends the inheritance, if it is not in the caſe of 
a purchaſer. R. 2 P. V. 639. 646. F 7 
So, ſhe ſhall be entitled to the equity of redemption againſt a mort- 
gagee, paying a third of the principal, or @ third of the interelt. 
2 P. V. 632. | | | 
So, if the eſtate is in truſt for B. and his heirs, who dires the 
truſtees to convey to his fon in tail, at the age of twenty-one, years; 
and aſter twenty-one the fon marries, and dies; his wife ſhall hare 
dower of the truſt eſtate in equity. Per Jelyll, 2 P. V. 641, 647. 
So, of a truſt eſtate in fee, made by the anceſtor of the huſband. 
Semb. per Jekyll, 2 P. V. 644. 650. Vide 3 P. W. 229. 

IIf A. buys cuſtomary freehold lands, which are conveyed to him, 
and B. and the heirs of A., and A. deviſes them to his ſon C. in tail, 
and dies, and C. dies, living B.; C.'s widow cannot have theſe lands 
as her free-bench, nor as cultomary dower, as it is out of the truſt of 
a frechold eſtate, the legal eſtate ſtanding out in B. Godwin v. Wire 
more, I. 1342, 2 lh, 525.) 

But a woman ſhall not be endowed in equity of an eſtate limited to 
. truſtees in truſt ſor the huſband and his heirs. Eg. Abr. 217, If it 
was done by the huſband himſelf, or for the benelut of a mortgagee, 
or other purchaſer. 2 P. V. 640, 

Nor, of an equity of redemption on a mortgage in fee, 1 Brown, 
226.1 8 ts | 
. [The wife of a cgſtui gre trufl of a reut- charge is not to be endowed 
of it. Chaplin v. Chaplin, H. 1733, 3 P. W. 229.) 

Nor, of a truſt term, aſſigned for the ſecurity of a purchaſer, 
2 P. . 630. 5 | | 

So, a woman ſhall net be endowed, where her huſband deviſes 
land to her in ſatisfaction of dower, if ſhe does not waive the de- 
viſe, fos the fhall not have both. Vide Eg. Abr. 218. 
Tut, by electing the dower, ſhe gives up the deviſe : 
1000. a- year was given to the wife by will in lieu of dower, but il the 
married again 100/, a-ycar in lieu cf all other beneſits, if ſhe marry and . 
elect her dower, ſhe ſhall not have the 109/. a- year. 1 Brow, 445+] 

But a deviſe thall not be intended to be in bar of dower, if it is 10. 
expreſſed; and therefore, tho? the huſband Ceviſes a perſonal eſtate aud 
land to his wife for life, and the reſidue of all his eſtate to 4+» the 
wife ſhall! have dower alſo. R. Eg. Abr. 218. Vide oft. (3 L 2. 

So, ꝛbe deriſe of a rent- charge is nct a bar of dow?r, unleſs it 


as, where 


{0 


4 
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fo expreſſed, or the eſtate be ſo [mall as to ſhew that it muſt have 
deen lo intended. 1 Brown, ag.] e eee - 
[If a woman marries without ſettlement, and by act of her huſband 
is barred of her own fortune, and he by: will deviſes her his perſonal 
eſtate at his ſeat, and a remainder for life of his real eſtate, in default 
of iſſue male and female by himſelf, this does not bar her of 
dower out of that very eſtate. Incledon v. Northcate, H. 1746, 3 At- 
o. N t un e by 

ir 2 . by will, taking no notice of his wife's elaim to dower, 
deviſes her the reſidue of his perſonal” eſtate, it is no bar to her 
dower, Ayres v. Willis, P. 1749, 1 Fef.-230.] I RE 
[If a widow entitled to dower comes to account for the profits of 
the eſtate of which ſhe is in poſſeſhon as truſtee for her ſon, ſhe ſhall 
de allowed for the profits of her dower, future, as well as paſt, and 


| ſhall not be drove to her writ of dower. Graham: v. Graham, T. 


1749, 1 Ve. 262.] ; tvs he BILL | | 0 ie. | 
[if a widow ſuffers an annuity granted to her by ſettlement, and 
the intereſt of money left her by her huſband's will, to run in arrear 
for eight years during her ſon's life, ſhe ſhall have remainder over; 
for it ſhall neither be preſumed that the 1s ſatisfied, nor that it was 
fraudulently intended in prejudice to the remainder; | Afor v. Aſton 
7. 1749, 1 / 264. bai e ee 13 in er e 
[The court will not oblige a jointreſs to bring her jointure-deed 
into court, or before a maſter, unleſs the party requiring it will con- 
firm it: but will order her to deliver in a ſchedule of deeds, to order 
what ſhall be produced. Petre v. Petre, P. 1747, 3 Athyns,$11.] 
A widow thall not be put to her election to take under her huſ- 
band's will, or her dower, except by the expreſs declaration of the 
will, or by neceſſary inference from the inconſiſtency of her claim, 
with the diſpoſitions contained in it. K. by M. R. French v. Da- 
vies, 2 Ve. jun. 572. teten | . 
[Widow put to her election to take under her huſband's will or 
dower, notwithſtanding great difproportion. Vale v. Wale, 1 V. 


Jun. 335. 3 Bro. Ch. Ca. 225, S. C. I | 


[Receipt of a legacy and annuity. under the will for three years, 
held not to prevent her right of election, as ſhe was preſumed not to 


have acted with full knowledge. id.] 


[To compel a widow to elect to take under a will, or dower, her 


claim to dower muſt be inconſiſtent with the will. Strahan v. Sutton, 


at the Rolls, 3 Vef. jun. 249] ]] Ter Whinsy 

(Plea of purchaſe for a valuable conſideratian not good to a bill 
for dower. Williams v. Lambe, 3 Bro. C. C. 264. 

[Where teſtator by his will gave his wife an annuity, held that ſhe 
was, notwithltanding, entitled to dower. Fe/er v. Cook, 3 Bro. C. C. 
347- Middleton v. Cater, 4 Bro. C. C. 409.) 5 
. [Dower barred by ſettlement previous to marriage, and during the 
infancy of the wife, of ſtock, and leaſe property, partly the huſbid's, 
and partly the wife's. Williams v. Chitty, 3 Veſ. jun. 545]! 

[Leafohold eſtate ſettled © in lieu of dower not a bar of thirds. 
Creſwell v. Byron, 3 Bro. C. C. 362.) 0 5 


(3 E 2.) Dower, when aided, and when not. 


If a woman has recoyered dower, Chancery will aſcertain her third 
Lt by a commi hon. 1 Ch. R. 38. cle 


a 
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FIf lands deſcend to two in coparcenary, and one, before receipt 
of rent or partition made, dies, his widow ſuggeſting that the other 


has the title-deeds, ſhall have relief in equity for that reaſon, and 


becauſe ſhe. muſt come there for a partition. Moor v. Black, T 
9 G. 2. C. T. T. 126.] | 3 

If the ſheriff by colluſion aſſigns a third for dower more valuable 
than either of the other third parts of the eſtate; the court will di. 
rect a new aſſigument. 1 Ver. 218. 2 Ca. Ch. 160. Eg. Abr. 220. 

So, tho' there is not any colluſion in the ſheriff, when the aſſigu- 
ment is not equal. 2 Ca. Ch. 160. | 

So, if the huſband covenants that the jointure ſhall be of ſuch a 
value, the wife may bring a bill in equity for diſcovery of aſſets and 


ſatisfaction, tho' equity does not decree: damages; but the maſter 
upon ſuch a bill ſhall report the deficiency, and the court will decree 


a ſatisfaction, or a trial. Eq. Abr. 18. | 
If A. makes a fraudul-nt coryeyance, and afterwards marries, his 
wife ſhall have relief againſt it. Vid. 220. | 
So, a woman ſhall be allowed her dower, tho? land is deviſed to her 
for life, and all the real eſtate to another, if it be not in ſatisfaction of 
dower. Cont. per Lord Somers ; Acc. per Wright, 2 Ver. 265. R. 
ace. in Parliament, Eq. Abr. 218, 219. Vide ante, (3 Ei.) | 
So, the wife of one, who had the truſt of a copyhold, where the 
cuſtom allows to the wife her free-bench, if the truſtees refuſe to ſur- 


render to the huſband, ſhall be allowed her. free- bench in equity. K. 


2 Ver. 585. | | 

So, a woman ſhall not be reſtrained from having her dower, where the 
huſband makes a ſettlement upon her in conſideration of the marriage 
portion, if it is not expreſſed to be in bar of dower, and it does not 
appear to be expreſsly intended. R. Eg. Ca. 152. | 

[A general proviſion for a wife is not a bar of dower, unleſs er- 
preſſed ſo to be; neither a general deviſe of lands, nor a bond for 
money; but if it is expreſſed to be for her livelihood and maintenance, 


it is a bar. Tinney v. Tinney, M. 1743, 3 Atkyns, 8.] 


[But a jointure made with approbation of parents and guardians on 
an infant ſhall not be ſet aſide, becauſe it is inadequate to the dowe!, 
unleſs is appears to be a mere eluſory jointure. Harvey v. Abi 
P. 1748, 3 Atkyns, 607.] | 185 8 
And if a jointure is made after marriage, and the widow, ſtill 20 
infant, without doing any act to determine her election during 
infancy marries again, and the ſecond huſband enters on the jounture 
eſtate, that entry binds them during coverture. id. 

If the wife joins in a fine to a mortgagee, for barring her dower, 
upon an agreement by the huſband that ſhe ſhall have the equity of 
redemption in lieu of dower, and afterwards the huſband makes 
two other mortgages ; the agreement for the redemption will be frau- 
dulent as to the ſubſequent mortgages, but the wife ſhall have ber 
dower in equity, notwithſtanding the fine. R. 1 Per. 294- Eg. 
Abr. 219. | 

If a perſonal eſtate is veſted in truſtees upon truſt to pay 109" 
per ann, to the wife in lieu of dower, tho? ſhe accepts it for many 
pms if the perſonal eſtate afterwards proves deficient, ſhe 


| Tupplied out of the real eſtate. R. Ch. R. 134. : . 


If A. deviſes land for payment of his debts and legacie as 


. 8 
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terwards to his ſon in fee; the wife of the ſon ſhall have dower from 
the time the debts and legacies” are paid, tho' her huſband dies before 
that time. R. 2 Ver. 404. Eg. Abr. 218. | N 

But a woman tenant in dower ſhall not have the beneſit of a term 
to attend the inheritance. R. 1 Ver. 357. Ca. Parl. 69. Vide oft. 
(4G 5.—4 W 19. 22.) 28 ky ; 8 $ 
[If A. purchaſes of B. a real eſtate in mortgage for a term, and it 
is agreed to pay off the mortgage out of the purchaſe money, and to 
aſſign the term to attend the inheritance, which is done, B.'s widow 
ſhall not have dower. Hill v. Adams, T. 1741, 2 Atlynt, 208.] 

80, a woman, entitled to dower of a manor, ſhall not have a third 
part of the improved values of copyholds, which her huſband enfran- 
chiſed after marriage. Ca. Ch. 246, 7. - i | 

[If huſband dies entitled to copyhold eſtates in a manor whereof he 
is lord, and the ſheriff eſtimates them upon the writ of inquiry for 
aſcertaining the dower, this court will ſet aſide the aſſignment: of 
dower ; and of ſuch eſtates as the huſband became. entitled to by 
copy of court-roll, and granted out again by copy of court-roll, the 
wife ſhall not have dower; and as to lands whereon leaſes for lives or 
years were renewed by the huſband, of thoſe which were not aCtually 
expired at the renewal, ſhe ſhall not have dower for the inſtantaneous 
ſeiſin, but of thoſe which were expired, ſhe ſhall. Sneyd v. Sneyd, 
7. 1738, 1 Athyns, 442.] 3 | r | 

So, a woman ſhall not have relief for dower of an eſtate, which 
was in truſt for her huſband. 1 Ch. R. 254. Eg. Abr. 217. 

So, if the huſband purchaſes land of A., who has only an eſtate 
for life, but covenants that he in the reverſion ſhall convey, and he 
conveys to the heir of the huſband; the wife ſhall not have relief in 


equity for her dower; for her huſband was not ſeiſed, but only for the 
life of J. R. Ch. R. 369. 


"& So, if A. purchaſes Whiteacre of B., who makes him a leaſe of 
5 Har kuere for ſecuring the purchaſe, and dies, and his ſon enters: 
wy the wife of the ſon ſhall not have dower, other. than ſubje& to the 
1 term. Eg. Abr. 219. RY | | 
- So, if a wife having a jointure of 4ool. per ann. joins in a ſale 
15 thereof with her huſband, who afterwards ſettles 150 J. per ann. on 
i himſelf for life, and afterwards on his wife and the heirs of her 
1 body, (without an agreement that other land ſhould be ſettled in re- 
wa compence, ) and afterwards dies without iſſue, and the wife ſuffers a 
— recovery, and deviſes for payment of her debts; he in the remainder 
ſnall be aided againſt the deviſee; for it was a forfeiture within the 
ver, Jen H. 7. R. Eg. Abr. 220. | 
ry of q So, if the huſband gives a bond to ſettle land upon his wife for 
6 ite, and afterwards to the children; ſhe ſhall be barred of her dower. 
ſrau- Per King, Geo. 2. 17. ER, us. 
« ber So, a wi e ſhall not have a proviſion by her huſband for her jointure, 
Fg. and allo a diſtribution upon the „. 22 C23 Car. 2. Vide ante, (3 D 2.) 
[When the huſband dies ſeiſed, there ſhall be no meſne profits till 
i 00. — when he does not die ſeiſed, there ſhall be no meſne profits; 
many 15 n the widow is in poſſeſſion ſhe may have remedy at law, if he. 
ill be Buy 2 right to meſne profits. Delver v. Huiter, in Sc. H. 1719, 


ub, 57.) 
(A bill was filed by a widow againſt the heir of her huſband for 


dower; 


her right againſt his deviſee: the widow dying, her repreſentative - 


Fendant demurred, and by anſwer admitted the right, and ſtated an 


perjury. Anfiruther v. Chriſtie, T. 1724, Bunb. 175.) 
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dower ; her right to dower being denied by the anſwer, the bill ws | 
retained for a year, to try her title at law, and a writ of dower 
brought; before iſſue joined, the heir died, the widow eſtabliſhed 


filed a bill of revivor and ſupplement againiſt the executor and deviſee 
of the heir, for a third part of meſne profits during the life of the 
widow from the huſband's death, which was decreed, and the decree 
affirmed on re-hearing, by Arden, M. R. 2 Brown, 620.] 

[Bill for dower and arrears ſince the death of the huſband: de. 


offer to aſſign and to pay the arrears from the claim, and ſet forth in 
a ſchedule all the rents he had received from the huſband's death, 
with the deductions to be made. Demurrer over-ruled, the anſwer 
having left no queſtion to be tried at law; for whether a widow is 
entitled to arrears of dower from her hufband's death, or only from 
her claim, cannot be decided on a writ of dower. Mundy v. Munch, 
2 Lef. jun. 122. 4 Bre. C.C. 294. 8. C.] 6 | 

[lf a legal title to dower is controverted, it muſt be made out at 
law); if not controverted, it is like the right of a.tenant in common, 
and Chancery has long entertained ſuits for partition on bills for dower, 


2 Veſ. jun. 128.) h 
: [Writs of dower almoſt abſolute, equitable bars to dower being now n 
in daily practice. Bid. 129.] | | wk 2 
[A tenant for life, remainder to B. in tail, by fraud procures B., | 
authority to levy a fine, ſells the lands and dies, having inveſted the y 
purchaſe money in the funds, when it remains clearly identified; 4 4 
held to have been a truſtee for B. to the amount, and therefore, that 

he has a general charge on A. 's eſtate, but not a ſpecific lien on tit 1 
money. Newcomb v. Burdon, Anſlr. 343. x I 
_ ant 
(3E) Equity... al 
| (3 F 1.) Relief, when allowed in Equity. live 
(3F 1.) In caſes of fraud, Court of equity will give aid pris. Ja 
accident, and truſt.] cipally in caſes of fraud, accident, an ( 
truſt. Vide ante (C 2.—Z). Pot. (3 M 1.—4 W 1.) [1 V/. jun. 545.) 5 
And equity will give relcaſe in ſuch cafes, tho' it is agreed, that Pea 
no relief ſhall be prayed in equity. 1 Med. 308. & ON 
So, equity will relieve, tho” the party himſelf upon oath in a for- 7 
mer anſwer, c. denied his right to it. Vide pot. (4 W 5.) 6 
Tho? the party has obtained a judgment at law. ide pſt. 3 W. 7.0 
[On a bill againſt judgment, on an abſolute promifiary note ſug- 00 

geſting that the note was agreed to be conditional, plaintiff was te- : 
| lieved, and was permitted to give parol evidence of the ie of 2 NG 
note in writing underhand. Snowball y, Vicaris, T. 10 G. Bund. 1755 in a 
[On a bill againſt a judgment, on proof that two notes, . ri 

n 


would have been a defence at law, were miſlaid at the trial, 2 
found. Vernon v. IAinſbul, T. 1724, Bunb. 178.) | a 
pe: [On a bill againſt a judgment, by default on a Soruth-Sea contri , 
and iſſue directed to try whether the defendant was poſſeſſed of tl 
ſtock. N. B. It appeared plaintiff had been guilty of ſubornation! 


ooo 
0 


LA. files a bill againſt B. his ſather, to recover (inter alia) 20, 


* 
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on bod, conditioned to pay 10,000 J. and intereſt; B. demurs, for 
that plaintiff has remedy at law; demurrer allowed; A. brings action, 

and on it ad diem pleaded, obtains a verdict; then B. files bill, 
| thewing the bond to be voluntary, intended to be of force only till 
ſome ſettlement made, that he had fince given him 10,000/, on 
marriage, covenanted to give him 10,000 /. more, ſettled 1000 /. 
fer annum in land in poſſeſhon on him, transferred larger quantities 
of ſtock to him, the bond thirty years ſtanding and no demand; he 
ſhall have injunction. Humphreys v. Humphreys, M. 1735, 3 P. . 


A the contract be made originally by or with the king himſelf. 
Hard. 373. of 18 SEE 
cif cif brings bill for diſcovery of coals wrought under his 
land, and for ſatisfaction againſt ' ſeveral defendants, ſome execu- 
tors, ſame adminiſtrators, and it would be difficult for him to pro- 
ceed at law, the court will retain the bill. Taylor v. Crompton, M. 
1721, Bunb. 95.) „ | 
CA bill may be brought for a preacher's penſion only. Bailey v. 
Cornes, M. 1724, Bunb. 183.] rv | | | 
If an heir (of age) is impoſed upon, by a tradeſman's felling to 
him at exorbitant prices in many inſtances, the court will relieve ; 
not if in one inſtance only. Berkley Freeman v. Biſhop, P. 1740, 
2 Athyns, 39. . 1 | 
(The court will relieve an heir againſt fraud, whether the eſtate in 
expectancy is to come from his father, or from any other relation. 
Bid.) . ä ; 
[It a mortgage is taken to ſecure ſuch price, the court will relieve 
25 far as the unjuſt gain, but for what is found due on quantum meruit 
it ſhall ſtand good. Jbid.] | 
If A. puts mortgages into the hands of B., to receive the money, 
and he pawns them to C. for 100 J., for which he gives his note, and 
takes C. 's to reſtore them on payment, C. ſhall be decreed to de- 
liver them to A. and take his remedy at law againſt B. on his note. 


* 


fackfon v. Butler, P. 1742, 2 Atkyns, 306.] I: 

[Where one party ſets up a'title inconſiſtent with the title ſet 
up by another party, and fails in his own claim, yet he may ap- 
pear to have a right to ſomething under the other's claim, and the 
o_ will not deprive him of it. Bennet v. Lee, H. 1742, 2 At- 
ws, 5 29. | | 1 

Shares in water-works, (as the New River,) tho? a legal eſtate and 
<orporeal inheritance, are properly ſued for in this court. 
Townſbend v. Windham AS. P. 1745, 3 Athyns, 336-] | 

[if an eſtate has been (old by 4. to B. and the money paid, and it 
appears that the eſtate was B's, the money ſhall be refunded with 
intereſt for bringing the bill, tho chere was no fraud. Bingham v. 
Bingbom, M. 1748, 1 Veſ. 126.] . 

(if 2 deed is deſtroyed or concealed by defendant, plaintiff may 
we relief in equity, Whitfield v. Fauſſet, H. 1749, 1 Ve. 387. 
(Or, if the deed is loſt, and plaintiff cannot recover at law without 
a profert, he ſhall have relief in equity. Bid.) 
Ut a bill prays ſpecific performance, and alſo general relief, and 


i 3 * not decree the ſpecific performance, it will not relieve on 
wo Ii 
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the general prayer, if inconſiſtent with the particular relief pres : 
Legal v. Miller, T. 1751, 2/ef. 299. | g 
[On equity reſerved, the court retuſed to increaſe damages, on fug. 
geſtion that intereſt was omitted on taking the verdiCt at law, through 
miſtake, on the ſuppoſition that it would be given in equity. Stevens 
v. Praed, 2 Veſ. jun. 519] | 
LA. tenant in tail with a power to leaſe, remainder to B., wife of 
C. in tail, conceiving himſelf to have obtained the fee under a void 
execution of a power, made leaſes exceeding his power, reciting, that 
he was ſeiſed of the freehold and inheritance, and covenanting for 
quiet enjoyment againſt any act or default of himſelf, or thoſe clain- 
ing under him: A. deviſed the faid eſtates and others to B. for life, 
remainder to truſtees to preferve, &c. remainder to her firſt and other 
ſons in tail male, remainder to her daughter and her firſt and other 
ſons, and to D. and his ſirſt and other ſons, ſucceſſively in the ſame 
manner, and gave to B. and C. other benefits by his will, and gave 
the reſidue to D., who filed a bill to have the will eſtabliſhed; B. 
elected to take her eſtate tail in oppoſition to the will, which the 
maſter reported to be for her benefit; after her death, C., who had 
taken under the will, claimed as tenant by the curteſy, and brought 
ejectments againſt the leſſees, ſome of whom had expended conſider. 
able ſums on their tenements: held that neither the leſſees nor V. 
were entitled to ſtop the ejectments, or to put C. to his election; but 
an mjunction was granted on their undertaking to bring on their 
cauſes the following term. Lady Cavan v. Pulteney, 2 Veſ. jun. 544 
Cauſes heard and determined, 3 e/. jun. 384.] | 
[The equity to compel election ditlinguiſhed from an expreſs con- 
dition. 2 Pef. jun. 560.] ; | 
Election applies to intereſts of married women, intereits imme- 
diate, remote, contingent, of value or not of value, real or perſonal. 
2 Veſ. jun. 697.] | | 
[Leſſee covenanted to repair, accidents by fire and tempeſt er- 
cepted; the houſe being damaged by a tempeſt, and requiring im- 
mediate repair, leſſee repaired it, and claimed to be allowed out of 
the rent, what he had ſo expended : leſſor brought an action for the 
whole rent. Equity will not interfere to reſtrain him. Water: v 
Weigall, 2 Anſtr. 575. J Rs : | 
Deviſe for life of a rent charge out of an eſtate, deviſed in {tric 
ſettlement, alligned it to creditors, as a collateral ſecurity. Tenar! 
for life, with ir tent to redeem it for the annvitant, gave bonds to the 
creditors, on condition of giving up their ſecurities to annuitant i 
be cancelled. - Executors 4 obligor paid all the bonds but one, which 
they diſputed, becauſe, tho' delivered. by obligor to a third perſon 
for creditor, when he ſhould agree; it was not accepted tall aſter 
death of obligor. This bond was recovered upon at law; annuitant 
held to be entitled as againſt the executors to the annuity diſencum- 
bered, and waiving arrears incurred in life of obligor, to be - 
entitled againſt tenant of the eſtate to arrears, ſince the m_y_ 
death; but future payments left to agreement, as heir at law 0 de 
viſor of the annuity not being a party, execution of the trults 
the will could not be decreed. Graham v. Graham, 1 L. Jun. 31% 
* 3 lou 
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| [Court of equity does not interfere for volunteers. 1 Y2/. jun. 275. 
A hequer. 95 . | 3 
A 22 . the name of A. with his money raiſes a truſt, but it 
is an equity which may be rebutted by evidence. T Fe 
Election to take under, or in oppoſition to, a will, can be com- 
pelled only on expreſſions in the will, not dehors. Stratton v. Beſt, 
1 Veſ. jun. 285. See alſo Wilſen v. Mount, 3 Je. jun. 191. = 
Wife entitled under bond by the huſband on the marriage to a 
ſum payable three months after his death for her for life, then for the 
children ; if none, for her abſolutely : by will he gave all his real and 
perſonal eſtate. he then had or might die poſſeſſed of, upon truſt, to 
pay her the rents and intereſt for life, then the whole equally 'to the 
children; if none, over; and revoked all former ſettlements and 
wills. There were no children; widow held entitled to both. For- 
hight v. Grant, 1 Vel. jun. 298. 3 Bro. C. C. 242. S. C]J 
[When there may be a remedy at law, yet if it be doubtful or dif- 
ficult, equity will hold juriſdiction. 1 Veſ. jun. 424. 
[Creditor by judgment in Jamaica filing a bill here for. ſatisfac« 
tion out of rents and profits remitted, and to be remitted, muſt ſhew 
his judgment to differ from a judgment here, ſo that he cannot affe& 
the land. Cathcart v. Lewis, 1 Vef. jun. 463. 3 Bro. C. C. 516. S. C.] 
[No equity for a judgment creditor, that there are prior judgments. 
Did. 464-] 0 
[Tenant for life exonerated by the aſſets of a preceding tenant, 
who received the money on a mortgage in which they joined. Finch 
v. Finch, 1 Veſ. jun. 534. 235 


Where the tranſaction is come mala fide.) So, equity will relieve 
where an act is againſt good conſcience, tho' fraud is denied: as, 
where a man ſues at common law, for a violent retaking of money 
won by play, an injunCion.ſhall be granted. 1 Ver. 489, 490. 

If A. unſeals and diſplaces writings delivered to his cuſtody, by 
which evidence may be ſuppreſſed ; his demands ſhall be diſallowed, 
tho' he ſwears that all the papers are produced. 1 Ver. 452. | 

If a truſtee purchaſes the eſtate for life of the huſband at an under- 
ralue, when he abſconds from his creditors, Chancery will direct a 
re-conveyance for the benefit of creditors, upon repayment of princi- 
pal and intereſt, 1 Ver. 465. | lags, | | 

(If a leaſe is made of an eſtate belonging to a church, by a deceit 
on the court by the rector, who takes a fine, tho',not mentioned in 
the propoſal laid before the maſter, his executor ſhall refund the fine, 
to be laid out in purchaſe for benefit of ſucceſſors; but the leaſe 
ſhall ſtand good, if the leſſee was not privy. - Galley v. Baker, T. 
96. 2. C. T. T. 199.) Pet” 3 
I a man advances ſums of money to young perſons, and takes 
Joint ſecurities of them for large ſums, each of them ſhall bave 11 ; 
ſecurity delivered up to him, upon payment of the money adv | 
to himſelf, © 1 Ver. 40> 16! 1ihoo? 6 ne 

[If a father intruſts his heir (an infant) to a ſervant, the ſgn comes 
af age and gives bond for t000/. to the ſervant, unknown to the 
father, and not having wherewith to pay it, equity will ſet aſide the 
bond, as obtained by fraud and a breach of truſt. Ofmond v. Fitzroy, 
M. 1731, 3 P. V. 129. #2 AE % 
| | : 112 . [Bur 
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© [But equity will not ſet aſide a bond, if there is no fraud or breach 
of truſt, merely becauſe the obligor is a weak man. 3 P. V. 129.] 
[Tf A. ſells an annuity for his own life to B. with a clauſe of re. 
demption in three years, and eleven years after A. applies to B. to 
redeem, which he refuſes; the court will order a redemption on 
payment of the annuity to the time of the application to redeem, 
and the principal ſum advanced, without intereſt from that time. The 
annuity was purchaſed at ſeven and an half years purchaſe, which 
feems a fair price. Stanhope v. Cope, M. 1741, 2 Athyns, 231.) 
IIf A. entitled to an annuity on perſonal ſecurity of 2001, fer 
dnnam, being a priſoner, ſells to B. 1507. per annum, part of it, for 
105 J. with proviſo that if A. deſires at any time to purchaſe back 
faid rogo0/. on fix months notice, B. on payment of ſaid 1050 J. (all 
arrears of annuity being paid), ſhall reſign; and there is an indorſe. 
ment, that if A. ſhould re-purchaſe or redeem, he ſhall pay 75 1. more ; 
this is unreaſonable, vitiates the whole, and the agreement ſhall be 
ſet aſide. B. ſnall re-convey, on payment of principal, intereſt at 50 
per cent. and what money has been actually paid for inſurance; aud 
if he is overpaid by receipt of the annuity, he ſhall refund. Law!: 
v. Horper, M. 1745, 3 Athyns, 278. 
80, if A. ſells an office in the army to B., and aſterwards procures 
him to be turned out. 2 Ca. Ch. 2, 3 : 
If a barriſter at law undertakes the recovery of an eſtate to which 
B. hath a right, and obtains of B. a bond to ſurrender to him a 
moiety of the eſtate, when it- ſhall be recovered ; he ſhall be decreed 
to deliver up the bond, and re-transfer the eſtate, upon payment of 
the whole by him expended, with an allowance for his care. R. Ch, 
R. 477- | 
[A. gives B. his attorney a memorandum expreſſing his intention 
to make B. a preſent of 1000 J. when he ſhould be able, on his com- 
ing into poſſeſſion of C.'s eſtate, to which he was to ſucceed on C.'s 
dying without iſſue; and that his executors, in caſe of his death, were 
to pay the ſame to B. Several accounts were afterwards ſettled be- 
tween them for buſineſs done and money lent and laid out by B. to 
A. 's uſe, mixed with charges for coſts ; and balances were ſtruck, and 
ſecurities taken by B. on every balance, in all which occaſions ſome 
money was received by A. to whom B. alſo ſold a colt for 150 gui- 
neas, payable on the death of C., which was afterwards fold for 12. 
During theſe tranſactions, A. gave his bond to pay to B. 1000 J. at 
the death of C. abſolutely ; and afterwards a farther ſecurity was cre- 
ated by a term of 60 years on A. 's ſaid reverſionary intereſt. Court 
ordered B. 's bill to be taxed, and declared, that the ſecurities ſhould 
ſtand for what was actually due, the bond for 1000/. void, and the 
ſecurities of no effect as to that; that A. ſhould be at liberty to re- 
deem on paying what was due when defendant ſhould re-convey ; and 
that the mail er ſhould inquire into the value of the horſe. Newman 
v. Payne, 2 Vef. jun. 199. 4 Bro. C. C. 350. S. C.] .. 
So, if a truſtee for A. takes a ſecurity for 600 J., with his privits 
of B., aud afterwards for 600 J. aſſigus it to C., who relies upon 
the words of the truſtee; A. ſhall be relieved againſt C., tho both 
are defrauded ; for C. put the greater confidence in the truſtce. 
aG. 2 * Te Ac. 
[If an attorney for the ſeller on the fale of an eſtate does — 
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cloſe to the buyer an incumbrance, he is liable to make ſatisfaQtion. 


Arnot v. Biſcoe, T. 1748, 1 J, 95-]- 


If an adminiſtrator during the minority of an infant ſells, 2s Ys © 


. 


own, the ſtock of the infant, in the Ef- India Company: to B. who 
by entries in the books of the company hath notice that it was the 
ſtock of the infant; the infant ſhall be relieved againſt B. K. Ch. 
R. 2 8. 7 1 a 12640 3 ray? 

[1f it is alleged that a promiſſory note for a large ſum was given 
to induce a man to withdraw a ſuit, and deliver up a note of a third 
perſon, (and this not with intention of paying the money, hut as 
a ſecurity of procuring a living for him,) and the note itſelf and the 
conſideration denied, the court will (without ſending the queſtion of 
forgery to trial) order the note to be left with the regiſter, and if not 


ſued in reaſonable time, to be delivered up. Biſhop of Wincheſter 


{ Headly ) v. Fournier, T. 1752, W/V ef. 445-] J (984146 
| (3 F 3.) When not. | pe oy 8 
3 F 3.) If a nan will not do equity.) But a man, who. will not do 


„ 86 


equity, ſhall not have relief in equity; as, if a jointteſs hath a leaſe, 


which ſhe confeſſes was to attend the inheritance, on a hill brought 


by the heir ſor dec ds in her poſſeſſion, on a confirmation of her jointure, 


ſhe ſhall not have her jointure confirmed, without delivering up the 
leaſe. 1 Ver. 480. Fo Sa wart 200 

If A. ſues B. who purchaſed in truſt for him, and paid the money 
other monies due from him to B. 2 Ca. Ch. 87. Wa 

[If A. has a judgment againſt B., and alſo a mortgage on his 
eſtate, without notice that C. has a judgment ſubſequeut to . 
ment, but prior to the mortgage; equity will not direct a ſale of B. 8 
eſtate on a ſuit of C. and conſent of B., unleſs C. will pay off the 
ſubſequent mortgage as well as, the prior judgment. Sitten v. 


for making the conveyance : bn repayment, A. ought alſo to pay all 


Thompſon, N. 17539, 1 Atkyns, 5 20.] 


This rule docs not extend to all caſes, ſo as to tack together 
things independent in their nature, but the court will lay hold of any 
circumſtance for it, as danger from abſconding or living abroad. So, 
if A. is decreed to account to B. who ought to convey an eſtate to 
A. who has often abſconded, A. ſhall account before B. ſhall convey. 
Stub v. Fofter, H. 1747, 1 Vef. 88.] 


lk an heir comes to redeem a mortgage made by his father, he 
ought alſo to diſcharge the bond of his father, in which the heir is 
bound, or other mortgage, defective, made by his anceſtor, beſore a 


redemption ſhall be allowed him. Vide gt. (4 A 10.) 


[If tenant in tail pays off a mortgage without taking an aſſi nt 


of it, the remainder. man ſhall pay it to his repreſentative, or he {hall 
wm have 2 aſlgoment from the mortgagee. Kirkham v. Smith, T. 
749, 1 Vf. 258.] I SR. 4s cod 
If a man ſues truſtees for the portion of his wiſe, · e ought to make 
a ſuitable ſettlement, Vide poſt. (3 Z 5, 6-) | 


If a man deviſes lands in tail to one ſon, and in fee to another; | 


the ſon who claims the land in fee under che will ought to re- 


85 his intereſt to the land intailed, to the other; ere contra. 2 Ver. 


But if a corporation, trultges for a charity, make a leaſe and co- 


[13 | yengnt, 


py 
—— . 
CFTR _ l my 


EE I og OTE 


— 


— — 


N 
5 . FE weſ 
* - 44-4" ef 25m © ———_— & 
Ty 


9 
1 
* 
: "8 
1. 


1 Ry 
7 —* —— — 
22 


. ˙ . 


n 
2 8 


/ 


48 CHANCERY. 


venant, in conſideration of 100/. to be expended by the leſſee for 
repairs, to renew, and the leſſee covenants to pay an additional rent: 
the rent ſhall be paid, tho the corporation is not compelled to renew. 
K. 2 Ver an2 | Doral 


(3 F 4.) I his actions are wrongful.) So, if an obligor prays relief 
from the penalty of a bond given to maintain a baſtard, and for pay- 
ment of 50 /. to the woman; if it appears that he was-a ſuitor to 
the woman, and abuſed her, he ſhall not have relief, tho' he brings 
the 30 J. into court. R. 2 Ca. Ch. 15. | 
80, if a man, by practice obtains a bond of 1600 J. upon the 
Joan of 90 U., he ſhall not have relief out of the truſt eſtate of the 
obligor, for any part of the debt, tho' 90 J. was bond fide due. R. 
Ca; Ch. 202. | | | 

If a woman who elopes, and is divorced a menſa & thuro, ſues for 
a ſettlement made by her huſband for alimony, ſhe ſhall not be aided, 
1 Per. 53. Semb. 5 1 
If there is a covenant that tin ſhall be delivered cuſtom free to B., 
and the tin 'is-afterwards ſeized for the cuſtoms, B. ſhall not be re- 
Jieved. Ca. Ch. 256. | 
[Tenant for life having made a leaſe of coal mines amounting to 
2 forfeiture, cannot join the remainder-man in a bill for an injunc- 
tion. Wentworth v. Turner, 3 Veſ. jun. 3.7 


3 F ;.) T a man's enpectation is fruſtated.] So, equity will not 
give relief againſt a contract by A. tho? his expectation is fruſtrated, 
where no default was on the other ſide; as, if a bond be to give 100ʃ. 
to B. if he ſurrenders his office, which is with an intent that the 
obligor ſhould obtain it; if he does not obtain it, if B. ſurrendred, he 
ſhall not be relieved. R. 1 Ver. 98, 99. 

If A. agrees with B. for a number of tickets at a ſtated price, 
and all profit to be A.'s, but he loſes by them; the court will not 
relieve, even if it was a hard bargain, unleſs there is fraud or undue 
means. Willis v. Fernegan, H. 1741, 2 Atkyns, 251.) 


+, —. — 2 — 


(3 F 6.) Nor, uen a reaſonable benefit has accrued to another by lau. 
So, equity does not take away a reaſonable benefit, which accrues to 
another by ſtri rules of law; as, if a marriage-ſcttlement is made 
10. A. for life, and afterwards to his firſt, ſecond, and other ſons in 
tail male, and if no ſon living at the death of A. to the uſe of his 
daughters, till ſuch portions paid; A. dies having daughters, but no 
ſon living, his wife privemont enſeint with a ſon, afterwards born, 
equity will not take away the portions veſted by accident in the hy 
daughters, tho' contrary to the intent of the parties, if it is a reaſon- 
able proviſion. Semb. 2 Ver. 579. ET. 

[If A., mother of B., wife of C., is ſeiſed in tail ex provifione vii 
of lands, reverſi- in fee to her huſband, and B. and C. create 3 
mortgage term on theſe Jands, and A. joins in of! bp. fine to 
uſe of the mortgagee, remainder to ſuch uſes as C. ſhall appow 2) 
or in default to him and his heirs; and before this C. has ſold an 
eſtate to J). and covenanted for quiet enjoyment, and afterwards ſha 
makes an appointment to truſtees of B.'s eſtate; D. is evicted, C. 
dics, A. diesy if it does not appcar that the breach of C's * 
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by the eviction of D. happened before the appointment made by C. 


the court will not grant relief. White v. Sanſom, H. 1746, 3 At- 
ns, 410] | | 0 

ut be court will not relieve againſt a maſter's right to his ap- 

prentice's earnings, who quits his ſervice before his time (tho' he 

goes to fea and takes a great prize, but in that caſe recommends 
them to compound, and favourably for the apprentice). Meriton 


v. Hornſby, M. 1747, 1 Ve. 48. Hill v. Allen, H. 1947, 1 V 83] 


(3 F 5.) Nor, againſt a ſtatute.] So, equity will never give relicf 
againſt a proviſion by act of parliament: as, if a leaſe by a biſhop, 
Ge. is void; tho' the leſſee has equity againſt the biſhop, he ſhall not 


be relieved againſt his ſucceſſor ; for the ſtatute which makes the 


leaſe void, does not ſave any equitable right. Ca. CH. 227. 


(So, when the effect of the relief would be ultimately to defeat | 


the ſtatute, tho' not contrary to the words of it; as, in the caſe of a 
leaſe from a corporation, the court will not enforce a renewal on 
particular terms, for that would be equivalent to an alienation which 
15 againſt the ſtatutes of mortmain. 1 Brown, 61.) 
[If a truſtee in breach of truſt, preſents a man to a living; after 
ſix months” plenarty, this court will not give relief, for it is againſt 
frat. Weſtm. 2. Boteler v. Allington, H. 1746, 3 Atkyns, 453. 
So, if a court erected by act of parliament determines a thing 
_ their juriſdiction, there ſhall be no relief in equity. R. Ch, 
320. | WP Oe | 
[But if a new act of parliament is made to alter the law, and the 
judges are formal in adhering to rules of law, and will not conſtrue 
according to the words and intentions of the aCt, (tho' it is their 
buſineſs to mould their practice fo as to render it conformable to the 


ſegillature,) there equity will take it up, and give remedy. Baſſet v. 


Baſſet, M. 1741, 3 Athyns, 203.] 


 (3F@) Or, a maxim at law.) Nor, contrary to an expreſs 
maxim of the common law, unleſs in caſe of fraud, Sc. as if an 
obligee releaſes to one obligor only, he ſhall not have aid againſt 
the _ tho' he did not intend to releaſe the other. R. 1 Ro/: 
374. J. 21. | | 35 ara 


[So, where articles of agreement for the leaſe of a houſe had 


been entred into between defendant the landlord, and plaintiff who 
appeared to act as a ſingle woman, but afterwards it appeared to be 
doubtful whether her. huſband: was alive at the time of entring into 
the agreement, the court ſeemed to think they could not decree a 


ipecific performance againſt the landlord, if he inſiſted on the 


tirict rule of law by which the agreement was void, but recom- 
2 his granting the leaſe on her finding a proper ſecurity for 
we rent, which was conſented to. Newton v. Luxton, Eaft. 1799, 
in the Exchequer.] ' | ; 
if a deed or will is not duly executed, equity will not relieve: 
Fer 47g. .* TIRE r e 
* one executor receives and releaſes the whole debt, the other 
all not be relieved. Mo. 620. Wa- | 
one joint-tenant, tho' there was a bill 2gainſt the debtor, or 
in agreement to divide the debts. 3 £ 
Hig 80, 
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So, there ſhall be no relief againſt a deſcent according to the rules 
of law, tho' the eſtate is in truſt. 2 P. V. 668, . a 
lf a man has loſt his right by a legal bar, he can have no remedy. 
Brereton v. Gamul, H. 1741, 2 Atkyns, 240.] 1 
But upon circumſtances, Chancery will direct contrary to a rule in 
law; as, upon a bill, it will change the venue to another county, by 
reaſon of the great power of the defendant in the proper county, 
1 Per. 439. | Pp | F + 


f (3 F 9.) Not where the plaintiff has the ſame relief by law.) So, if 
the plaintiff has equal relief and benefit by the law as, upon a bill 
by the executors of the huſband, to be relieved againſt a contract of 
the wife, becauſe ſhe had eloped, and had a ſeparate maintenance, and 
that it was known to the defendant z for this is a good defence to an 
action at law. t Ver. 71. £ 8. 
; [S0, a bill will not lie againſt ſeveral for a mere legal demand, tho 
ſome of the parties be dead or bankrupts. 1 Brown, 27.] 
; (Nor, againſt ſeveral tenants of a manor for quit-rents, for there 
is 2 clear legal remedy by diſtreſs aad replevin. Id. 200.] 
[Unleſs where the premiſes are uncertain, and the remedy thereb; 
embarraſſed. Id. ibid.] cg . 
| [S0, a bill will not lie by the pariſhioners of one pariſh, againſt 
thoſe of another, to aſcertain the boundaries of the two pariſhes, 
1d. 40.] | | | 

So, if a bill be againſt an executor for debt, tho' the debt is proved 
in equity, the plaintiff ſhall not be relieved till a recovery in an 
action at law; and then he ſhall have an account whether there are 
aſſets. R. 2 Ver. 192. | | | | 

[But if a bill be brought to diſcover aſſets and payment of a bond, 
and there is no diſpute as to the bond or aſſets, equity will provide for 
the payment of the debt. Heath v. Percival, M. 7 G. Str. 403: 
Biſhop v. Church, M. 1750, 2 ef. 100.] | 

[Where the executor or adminiſtrator confeſſes a liquidaygd debt, 
there diſcovery draws on telief, otherwiſe not. Per Gilbert Ch. Þ. 
Alpot v. Thompſon, in Sc. P. 1726, Bunb. 29.] 
lk on coming in of anſwer to a bill for diſcovery of aſſets and 
relief, plaintiff makes his election to proceed at law, yet he may at- 
terwards, on agreeing to drop that part of the bill which prays relief, 
| Have the order of election diſcharged. Fitzgerald v. Sucomb, M, 
1740, 2 Athyns, 85.] | | 

lf the repreſentative of an inteſtate is ſeeking to give preference 
by confeſſing judgments, the court will let plaintiff proceed at law 
to get judgment with ſtay of execution, and in this court for dil 
covery of aſſets at the fame time. Bbrker v. Dumareſque, H. 174% 
2 Atkyns, 119.) . 

[If there is a judgment obtained for a partnerſhip debt againſt 4 
furviving partner, and one of the executors of B., and A. fins“ 
mortgage on the ſeparate eſtate of B., equity will order ſatisfaction 
out of the mortgage, without ſending them to law. Jacomb N. 030* 
wood, P. 1751, 2 /g. 265.) * 

If an executor pleads to three actions, no aſſets witra 100 l. WIT 
he hath only 100 J. afſets in toto: he ſhall not be relieved in equi; 
for it was his own fault to plead negligently. 1 Fer, 119. So, 


\ 


CHANCERY. ee 
So, equity does ot aid, if the defendant by the miſtake of his at- 
toruey pleads an improper plea. R. 2 Ver. 325. | 127 es th 
(If a bill is brought to diſcover aſſets and for relief, the court will 
t relief if the defendant joins iſſue, not if he demurs. Depuit v. 
D. of King flon T. 1718, Thomas v. Williams, in Sc. M. 1718, 
Bunb. 29. ; | 787 
mw —2 does not give the ſame relief, which the plaintiff may 
have by an action at law. e 5 
Alf a bill is brought for treaſure- trove, plaintiff. ſhall have no re- 
lief; for he might have brought action of #rover, and bill diſmiſſed 
with coſts. Shane v. Heathſield, in Sc. M. 171), Bunb. 18. 
CA bill for ſeveral tolls, where the decree would bind only the de- 
fendants, diſmiſſed, Diſney v. Robertſon, in Sc. P. 1719, Harding 
v. Ainge, T. 1719, Bond and the city of Exeter, Bunb. 41.] _' 
[But if a fee-farm rent is reſerved, it gives the court of Eucheguer 
juriſdiction. Per Montague B. cet, diſſent. Attorney-General v. Eyre, 
in 8c, MH. 1720, Bunb. 68.] ö | | | 
(Bill for a toll due to a town does not lie, tho' a fee-farm rent is 
payable by the town. Nottingham v. Wood, M. 1733, Bunb. 330.] 
[Bill for beaconage diſmiſſed. Mayor of Befton v. Jackſon, H 1721, 
Bunb. 101. | s 
[o, for fit of court. Thornhagh v. Hariſborn.] 
Iso, for fee-farm rent, or law-day filver. Pynſent v. Skillings, T. 
1727, Bunb. 237-] | 
[A bill to have the enjoyment of a watercourſe, and damages 
for itopping it, does not lie. Reignolds v. Hind, P. 1729, Bunk. 
264.] PL | 'Y 
[If A. gives voluntary deed to pay B. 60/. per ann. with power 
to diſtrain on lands, or to pay B. 10007. with intereſt, and B. 
brings bill, ſetting forth, that the lands are incumbered, and to 
be paid one or the other, and A. brings croſs-bill, and at the hear- 
ing B. does not prove that the lands were ſo incumbered that ſhe 
knew not where to diſtrain, the court will retain the bill till B. has 
—_— remedy at law. Thurkettle v. Howorth, M. 1727, Bunb. 
241. | | 1 8 
| (If a bill is brought for wharfage, Cc. and defendant admits plain- 
tiſt's right, but ſets up an exemption for a particular place, the 
court will not diſmiſs the bill, but will give leave to bring an action 
at law. Toon of Poole v. Bennet, T. 1729, Bunb. 270.] | 
| (Bill for diſcovery and relief againſt defendants, who broke into 4 
inteſtate's room, and took away money, bonds, tc. does not lie, 9 
* deny the equity. Ker/lake v. Pannel, T. 1730, Bunb. 1 
LA ſingle copyholder is not relievable in equity againſt an exceſſive 
fine ; but ſevera copyholders are againſt a general/fine. Couper v. 
Clark, M. 1732, 3 Hf. W. 155.] ted] 5. 
(Diſputes between maſters and apprentices are no foundation 
— _ into equity. Argles v. Heaſeman, M. 1739, 1 Athyns, 
; (This court cannot ſet aſide a will for fraud, but only direct an ifſue 
= vel non; for a will of perſonal eſtate may be ſet aſide in the 
= aſtical court for fraud, and of real eſtate at law. Powis v. 
ew, H. 1723, Bennet v. Vade, T. 1742, 2 Atkyns, 324.) 
. | 6 - [A perſon 
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490 CHANCERY, | 

[A perſon claiming lands under marriage articles and fettlemer; 
which he has in his cuſtody, and where no terms are ſtanding ont 
muſt eſtabliſh his title at law before he can come into this "he 
for deeds and writings, Warwick v. Warwick, H. 1145, 3 Athy, 
aghy cn | . „ 

Tit plaintiff comes properly into this court, (as for diſcovery of 
deeds, and to have them produced, or for an account of rents ang 
profits,) it will determine a matter of law, Ld. Townſhend v. Wing. 
ham Aſb, P. 1745, 3 Athyns, 336.] | 

[A bill for an account and ſhare of prize-money does not lie apainſt 
the repreſentative of an admiral; the remedy is at law againſt the 
agents for captures. Ogle v. Repreſentatives of Haddxck, M. 1748, 
1 Fel. 161.] | 85 

15 A. loſes B. a banker's note, payable to him or bearer, and B. 
offers to pay the money, on the uſual ſecurity to indemnify ; A. dies 
without doing it, and his repreſentative, ſeven years after, brings bill 
for payment, but there is no affidavit of the loſs, nor offer of indem- 
nity z this court will not relieve, but leave him to aQion at lay, 
Whalmſley v. Child, M. 1749, 1 V. 341.] 

(If there is a liſt of bank-notes in a teſtator's writing, ſome marked 
paid, others unpaid, and theſe have not appeared in many years, and 
are ſuppoſed to be loſt, and the executor ſwears he believes teſtator 
had loſt them, and offers to give ſecurity, yet the court will not 
order payment; for the teſtator's hand is no evidence here more than 
at law, therefore the ſame remedy at law. Glynn v. Bank of Eng 
land, M. 1750, 2 V% 38.) | 

[A creditor by elegit executed may have relief againſt a fraudulent 
conveyance, tho' he might have relief at law. Bennet v. Muſgrar!, 
M. 1750, 2 Ve. 51.) | 1 

Uf the precedent conveyance is only voluntary, without other 
fraud, ſubſequent purchaſer for valuable conſideration ſhall be left to 
his remedy at law. id.] 

[If A. treats with B. for the loan of money, A. dies abroad, which 
B. not knowing, pays it to C., his agent, who remits it in bullion; 
A.'s executors receive it, and remit it back to England, to the execu- 
tors of A. s father; B. cannot have relief againſt them, but mult 
try it at law againſt C., or the executors of A. abroad. Eyre v. Eyre, 
M. 1750, 2 Veſey, 86.) | | 

Nor, will it give relief in execution of a ſentence of an eccleſiaſti- 
| cal judge; as, for the quieting of the poſſeſſion of a pew in the church, 
after a decree for it by the ordinary. 2 Ver. 226. ; 

[If ſpeliation or ſuppreſſion of a will is clear, the court will give te. 
lief without making the plaintiff cite the defendant in the ſpiritual 
court, or directing an iſſpe at law. Tucker v. Phipps, T. 1746, 3 At 
kyns, 359. J. | 15a 

Nor, againſt churchwardens, to enforce the ſigning of a rate to fe. 
imburſe what the party had expended by order of veltry, after they 
are out of their:office.. 2 Ver. 262. | 

[The court will not receive a ſuit relating to church rates, for the 
eccleſiaſtical courts have juriſdiCtion ; unleſs preſcription is alleged 
Anon. T. 1762, 2 Vef. 451.) 7e 2 


But where a man has privilege in the court, he may ſue _— 4 
. 5 en nn 43 


matter for which be has an action at law ; as, a ſolicitor may have a 


1 


vill for fees in a ſuit in Chancery. 1 Fer. 203. 


ne did not deliver a bill ſigned purſuant to the ff. 3 Fac. 6. 1 Ver. 
ON for a legal demand retained, with liberty to bring an action, 
the aſſiſtance of the court being neceſſary on equitable circumſtances, 
Svens v. Praed, 2 Veſ. jun. 519. See alſo Buxton v. Sidebotham, 
ibid. $20, in notis, and 1 / 5 aa 

Where a tenant under a void leaſe makes great improvements, 
with the knowledge and approbation of the landlord, he is entitled in 
equity to a valid leaſe. Semb. 1 Anftr. 186,] | Fr 1 
An action being brought upon bills of exchange given by miſtake, 
and a bill for diſcovery and relief, to Fave them delivered up filed: 


with the cauſe in equity, by putting the judgment on record by a 


vered up, altho' by the judgment at law they could not be enforced, 
Liſle v. Liddle, 3 Anſtr. 649.) | 


d Tenant covenanting to repair, damage by fire only excepted, continues 

1d liable to the payment of rent, altho' the — are deſtroyed by 

* fire, and equity will not relieve him, Hare v. Groves, 3 Anſtr. 
687. 5 | | 

ot 


19%. 

ö cognizable by the juriſdition of equity. W hitting ham v. Burgoyne, 

ont 3 Anfr. 900. 8 | 

m7 [Lenant covenanting to keep and leave the premiſes in repair, muſt 
re-build in cafe of fire. Pym v. Blackburne, 3 Veſ. jun. 38.] : 

her [A party bound to elect between two funds, having mortgaged 

to one, elects the other; the former muſt be taken ſubjeQ to the mort- 


gage, but ſhall be reimburſed by the latter. Rumbold v. Rumbold, 


ich % jun. 65.] : | 
on; (Che court will decree a ſpecific chattel to be given up, without 
* meaſuring the value, where damages can be no compenſation for it. 
nuſt Here defendant retained poſſeſſion after the expiration of a limited 
Tyre ume, for which he had received it on a ſpecial truſt, and an expreſs 


engagement to reſtore it; and an action had been rendered ineffectual 


Fells v. Read, 3 Vel. Jun. 70.] | | 
(Bond given for a certain ſum, which was calculated to be the 


ere amount of a reſidue of a perſonal eſtate. It turned out, that the 
jtual ſum was miſcalculated. Bill to have the bond conſidered as a ſe- 
3 4. — only for the real ſum diſmiſſed. Burt v. Barlow, 3 Bro. C. C. 
o tie- ; (Charge proportioned to the value of the eſtate. Mardi v. War- 
they el, 4 Bro. C. C. 286.7 73 \ EP 


(Bill b 


wr the _ the money be laid out in the funds, and the claims diſcuſſed, 
eged. . y tenant in tail came of age. Milamay v. Mildmay, 4 Bro. C. C. 


he , 

for 3 0 1 had five bonds, one of which had been paid before 

natter dil filed ; afterward; there was a decree, that the ſpecialty credit- 
| ors 


CHANCERY. a9t | 


[Jet torfucrh 5 WING lea, good at law, ſhall be allowed; as, that 


on trial at Jaw the defendant obtained a verdict. He then proceeded 


— 


ſupplemental bill. Held entitled by a decree to have the bills deli- 


[Where a man ſells his intereſt to procure another an office of 
truſt, or ſervice under the crown, it is a contract of turpitude, and 


by the releaſe of two of the owners combining with the defendant. | 


y tenant in tail in reverſion to have timber cut, ordered ; and 


i 
— 
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ors ſhould abate in proportion; he ſhall not be called upon to bii 
back what he has received, but ſhall only abate on the ouffandn, 
debt. Lothian v. Haſel, 4 Bro. C. C. 169M» | 5 

{By marriage ſettlement, 4000 J. was to be laid out to the uſe gi 
the wife for life, with remainder, in caſe ſhe ſhould ſurvive, to he; 
and if the huſband ſhould ſurvive, then to ſuch uſes as the wit, 
ſhould appoint ; in default of appointment to ſuch perſon as the ſame 
would have gone unto by the ſtatute of diſtributions in caſe the wit 
had died unmarried. She died without appointment, leaving a daugh. 
ter: the father gave to the daughter a real eſtate in fee, in perform. 
ance of the covenant. This held to be a caſe of election; but the 
daughter electing to take under the will held to take the perſonalty a 
next of kin. Hoake v. Barnes, 3 Bro. C. C. 316.) 

[A joint - creditor by ſimple contract may go againſt the aſſets of 
deceaſed partner, but cannot, before the account, retain ſeparate pro- 
2 that partner in his poſſeſſion. S evegſon v. Chiſwell, 3 J., 
un. 566. "RAE x 
a Deviſe of a copyhold (duly ſurrendred to the uſe of the will) to 
A. and his heirs in truſt for B. and his heirs. On the death of B, 
without heirs, the heir of the truſtee has no equity to compel the lord 
to admit him; and his bill was diſmiſſed without coſts. William y, 


Lord Lonſdale, 3 Ve. jun. 752.] , | | . 
[Bill by deviſce in remainder to him and his heirs male, of a leaf k 
for lives againſt tenant for life, alſo entitled in reverſion to him and 
his heirs, to compel him to procure a renewal, one life having dropped; 
the conſtruction of the will being, that the leaſe ſhould be kept ſul, f 
and that oo. and no more thould be charged thereon for that pu- br 
poſe on the dropping of each life; decreed, that if plaintiff choſe to 
Pay the exceſs, the leaſe ſhould be renewed ; in truſt to ſecure tlc | 4 
goo l. and ſubject thereto, for the defendant for life, after his e- 1 
ceaſe, to raiſe the farther ſum advanced by the plaintiff ſor rent va, eq 
and the expence of the ſuit, with compound intereſt at four per cu. | 
during the life of defendant ; and ſubje& thereto for plaintiff in ta * 
male; remainder to defendant in fee; defendant was not allowed to 9 
charge the eſtate with 500 J. towards a fine paid by him on a former i 
renewal without conſent of the remainder- man. JW bite v. White, a w4 
the Rolls, 4 Veſ. jun. 24.) 5: tice 
[A general deviſee in truſt for the teſtator's widow and children, 72. 
having received from the widow, who was executrix, on her going i 
abroad to recover part of the property, bonds for a debt from him and the. 
his partners to the eſtate, in ſettling the affairs of the partnerſhip 1 1B 


the retirement of one partner, who had notice of the truſt, deliver 
to him the bonds to be cancelled without the privity of the c fr 
truft, continuing to make remittances on that account from the 1 ; 
of the new partnerſhip; the partner who retired was held not dir 
charged. Dickenſon v. Lockyer, 4 Vef. jun. 36. ; 
[The court will not interfere between repreſentatives by chang 
the nature of the property in the execution of a'truſt, the obſe : 
which has failed. Croft v. Slee, at the Rolls, J Vef. jun. Co.]! ber 
[Che Lord Chancellor, and M. R. inclined to think that 2 
eſtate in mortgaged premiſes paſſed by a general reſiduar) ende 
the mortgagee to A., (who was alſo executor,) his heirs, Cxecu . 
adminiſtrators, and aſhgns ſor ever, on che Ge of his na rin 


parte Sergiſon, 4 Veſ. jun. 147-] 
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" ſum of money being in court to be laid out in lands, which, 


when purchaſed, would be ſubject to the bond. debts of the teſtator, 


the debts decreed to be paid out of the fund in court. Cattel v. 
Money, 3 Bro. C. C. 256.]J -» Wer 05112: has 

[Of the doctrine of election, ſee 3 Bro. C. C. 285. in notis.] 

[The plaintiff's (reſtator's) property in America being confiſcated, 
ſubject to his debts, a creditor there ou ht firſt to apply to make 
that property available to the payment of his debt, before he ſues 
him perſonally here. Wrig2t v. Nutt, 3 Bro. C. C. 326. See alſo 
Cittin v. Blane, 2 Anſir. $44) 2 | f 

[A partner, after the partnerſhip ceaſed, gave a joint note. Bill 
filed to ſtrike out the plaintiff's (the former partner's) name, have the 
bill retained for a year, and a trial had; when the plaintiff at law 
could not prove the partnerſhip, and was nonſuited: yet the Lord 


Chancellor (on equity reſerved) refuſed to decree the name to be 


eraſed. Ryan v. Mackmath, 3 Bro. C. C. 15.) 

(A charge was made raiſable, when A. or his iſſue ſhould come 
into poſſeſlion: a jointreſs, who had an eſtate for life, conveyed to 
a truſtee, in order to enable A., who was tenant in tail in remainder, 
to ſuſfer a recovery, which he did; having ſuch an intereſt as en- 
abled him to ſuffer a recovery, held to be coming into poſſeſſion 
within the terms of the deed, and to make the charge raiſable. Hill 
v. Broughton, 3 Bro. C. C. 180.] | 

[A creditor by bond cannot ſtand his own inſurer, and charge the 
premium to his debtor. Hutchinſon v. Wilſon, 4 Bro. C. C. 488. 

[When equity is equal between the parties, the legal title muſt 
prevail, 1 Term Rep. 214. 3 Term Rep. 414.] | 

[Of late years, the action tor © money had and received” hath been 
much encouraged by the courts of common law, ſo as to give relief 
in caſes which were formerly thought to be proper for a court of 
equity only. See Coꝛuper 199. 795.] | | | 

[Executor may diſpoſe of a leaſe for years, as aſſets, notwithſtand- 


2954] 
to the commiſſion on the receipts or payments, according to the prac- 


a in India, Chetham v. Lord Audley, at the Rells, 4 Ve. jun. 
72, 8 85 | 


{ [ho' a reſidue be ſpeciſicall y given, the bank has no right to reſtrain | 
the executor from transferring the funds. Bank of England v. Moffat, 


Bro. C. C. 200.1 


(3 G) Executor. 
(3G 1.) Stands in the Place of the Teſtator. 


* ncery will decree an intereſt veſted in the teſtator to his 


ö d tho' he is not named]; as, if a legacy is given to A., and 
e dies under age, to B. and C., or the ſurvivor; B. and C. die, 


aud then 4. dies under age ; the legacy ſhall be decreed to the execu- 
or of the ſurvivor. R. 2 Vent. 347. | 


lt a bond is u : | NS 4 
. pon condit on to pay money to A. upon ſuch a' day, 
he dies before the day: it ſhall be paid to bös executor or 


ar. 3 Les. 212. 


ing 2 covenant that leſſee ſhall not alien. Seers v. Hind, 1 Ve. jun, 


An executor in India paſſing his accounts in this court, is entitled 
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— 
Er oe omg er 


—_ 


— — 
8 2 2 1 „ 
e 


quantum: of the goods walted. Ca. Ch. 257. 
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If an executor makes a leaſe, rendring rent, his adminiſttator 
mall have the rent, and not the adminiſtrator de bonis, Cc. Ver 


If a bond is given to pay a ſum of money, for owelty of partition 
to the other parcener; the executor or adminiſtrator of the obligee 
ſhall have it, and not the heir. 1 Ver. 133. 


If money is paid to the remembrancer in the Exchequer, who en. 


bezzles it, a bill lies for relief by his ſueceflor againſt his executor, 


Ca. Ch. 300. 
If goods are deviſed to be ſold for the purchaſe of lands for 4. 


who dies without iſſue before the purchaſe made; the executor of 4 
mall have them. 1 CH. R. 204. 


If a term is veſted in truſtees for payment of 1000 J. to A h 


eldeſt ſon, and every other child not married or provided for; 4, 
was then married and had 40 J. per ann. for the life of his father, but 
no other proviſion, and died before his father; the executor. of 4, 
hall have the rooo/. 1 Ch. R. 258. | 


But if upon an aſſignment of a ſtatute to the conuſor by the 2d. 


miniſtrator de bonig non of the conuſee, the conuſor covenants to pay 
the money to him, his executors or adminiſtrators, and the admini. 
ſtrator dies, the money ſhall be decreed to the executor of the admi- 
niſtrator, and not to a new adminiſtrator de borrs non, &c. no debtsof 
the firſt inteſtate appearing to be due. 2 Vent. 362. | 

So, if a man is bound to pay money to ſuch perſon as A. by wil 
mall nominate, who docs nominate, but makes B. his executor ; J. 
mall not have the money; for it ought to be an aſſignee in fact that 
ſhall take. R. Hob. g. KI | | 


(3 G 2.) What Things he is compellable to do in Equity. 
An executor is compellable in Chancery to pay legacies. Pide . 


(3 1 3.) P. V. 575. 


[And if an executor promiſed his teſtator to pay certain legacies, 
and for-that reaſon they were not inſerted in the will, he ſhall be 
compelled to pay them out of aſſets. Ambler.) 

[It A. puts his will in his nephew B.'s hands, his executor and re- 
fduary legatee, with intention to reconſider it, which he does before 
a witneſs ; his nephew C. reminds him of 100 J. he intends to leave 


him: A. allows it, deſires B. to pay it, who promiſes it, and 


his bond or note for it, and again aſter A. s death promiſes to pay it 
B. ſhall be decreed to pay it, not perſonally, but out of aſſets, 2nd 3 
debt due from A. to C. ſhall be deducted, being deemed ſatisfied dy 
implication. Reech v. Kennegal, M. 1748, 1 Pe. 123. 1 Wi 


227.] 


ventory, his repreſentative, admitting aſſets of him, ſhall pay that 


legacy. Orr v. Kaines, H. 1150, 2 Veſ. 193-] 


If he is guilty of a devaſtavit, his executor or adminiſtrator ſhall 
be hable (if he * aſſets) to the debts of the firſt teſtator, to 


If any one adminiſters without authority, the executor ſhall be 


compelled to allow all payments to which he himſelf would have been 
liable. R. Ca. Ch. 33. | Hb | tart. 
A forticri ſuch payments ſhall be allowed to an executor de ſon 1 
Bid. 


If an executor pays all legacies but one, and never exhibits an in. 


OW ee 
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If money is to remain in the hands of an executor till payment to 
_ ;nfants, when of full age: Chancery will compel him to give ſecurity 
= d to pay intereſt. 2 Ca. Ch. 152. Vide poſt. (3 8. 47 F.) 

Uf a term for years and perſonal eſtate is deviſed to A. an infant, 
and if he dies, and his mother has no children, to B., and A. dies; 
tho! the mother is living, and may have a child, yet the court will di- 
rect an account and diſcovery of the eſtate, to ſecure it to B. in caſe 
the contingency happens. Studbolme v. Hodgſon, T. 1734, 3 P. W. 
it one charges the reſidue of his perſonal eſtate with an annuity to 
his wife, payable quarterly, the court will order the executor to brin 
ſecurities before the maſter, to be ſet apart to anſwer it, tho? uſually 
when the will does not require ſecurity, neither does the court. Slane 
ning v. Stiles, M. 1734, 3 "oP © 334+] ; 


{ Che court will not take the aſſets out of the hands of an executor 
by appointing a receiver, becauſe the executor is poor, if no appear- 
ance of fraud. Hathornthwaite v. Ruffel, H. 1740, 2 Atkyns, 126.] 

[But if the executrix is a_feme-covert, whoſe huſband was in Eng- 
land at the making of the will, but at teſtator's death in the Ve 
Indies, and in bad circumſtances, the court will appoint a receiver. 
Taylor v. Allen, M. 1741, 2 Atkyns, 213.] 5 

[If chere has been a verdict at common law againſt a will, on 
account of the teſtator's inſanity, and the executor inſiſts, that ſuch 

verdict affecting the real eſtate only, he may ſtill ſupport the will in 
the eccleſiaſtical court, and gather teſtator's aſſets; this court will 
order the executor to pay in what he has received to the bank, to the 
account of the accomptant- general, and will appoint a receiver to 
pay into the bank with accomptant-general's privity, whilſt the vali- 
dity of the will is conteſting in the commons. Montgomery v. Clark, 
M. 1742, 2 Atkyns, 378.) | 

{It executor be inſolvent, the court will, on petition, appoint a 
receiver, and compel the executor to allow his name to be uſed in 
-— > oo . Utterſen v. Mair, 2 Vel. jun. 97. 4 Bro. C. C. 
270. 8. C.] | | 

(lf 4. is entitled by covenant of B. to 2000). after the death of 
B's widow and executrix, who has an intereſt for life in the fund 
out of which it is to come, ſhe ſhall be obliged to ſet apart the fund 
in her lifetime. Johnſon v. Mills, T. 1749, 1 Veſ. 282.) 

On a bill by heir at law to cofitravert a will of real eſtate, the 
court will not appoint a receiver, becauſe there is a diſpute in the 
eccleſiaſtical court concerning the probate. Knight v. Dupleſſis, M. 
1749, 1 Pef. 324.] 

(So, if he receives money put out upon mortgage, he ſhall be com- 
pelled to place it out at intereſt. 2 Ca. Ch. 21. 

90, if he compels payment, and places the money out at intereſt, 
be ſhall account for the intereſt, tho he takes the ſecurity at his peril. 
K. cont, 2 Ca, Ch. 2t. K. acc. 2 Ca. Ch. 152. 

Otherwiſe, where he is compelled to receive it. 2 Ca. Ch. 21. 

Ian executor admits aſſets, the decree ſhall be perſonal againſt 
5 * if the fund has been out at intereſt, for intereſt alſo; and if 
v. s miſbehaved, (as if he has obtained a releaſe without a cohſi- 

tation, for coſts alſo. Horſley v. Chaloner, M. 1750, 2 Veſs. 83]. 


[Unleſs 
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[Unleſs he makes a caſe to the contrary ; as, that a banker, 1h 
whoſe hands the money was, broke. 2 Ve. 83.] ; 

So, if a terre-tenant ſuffers a rent-charge to be in arrear, his exe 
cutor ſhall be compelled to the payment of the arrears if he has af. 
ſets: for tho* the perſon of the teſtator was not liable for a rent, 
which was recoverable only by diſtreſs, yet his perſonal eſtate waz 
augmented by the non-payment. R. Ch. 121. | 

If an executor is indebted to the teſtator, tho? the debt is releaſed, 
payment by the executor, for the dif. 


by law, equity will enforce 
arge of debts or legacies, | | 

So, it will enforce payment to the reſiduary legatee. R. Ca. C}, 
292, TT | | 
2 it will enforce payment of debts on ſimple contract, if the 
executor has aſſets, tho* the executor is not liable by common law. 

R. Mo. 5 56. 
lf A. gives bond to B. for payment of _— at her death in n- 
ture of a legatary diſpoſition, and dies, and B. obtains judgment 
againſt A.'s executor C., who pleaded non ef faftum ; C. ſhall pay 
principal and intereſt, whether he had aſſets or not, as if he had con- 
feſſed judgment, or let it go by default. Ramſden v. Jackſon, H 
1737, 1 Athyns, 292.] | | 
[A voluntary bond ſhall be poſtponed in equity to ſimple contrad 
_ debts. 15. | | 
FIf a bond is claimed in conſideration of money lent, and the obli- 
gee fails in proving the conſideration, he ſhall not afterwards ſet it 
up as a voluntary bond. id.] z 

[An executor is not compellable in equity nor law to take adyan- 
tage of the ſtatute of limitations againſt an otherwiſe juſt demand. 
Norton v. Frecter, H. 1737, 1 Atkyns, 524.] 

[If there has been no demand for the arrears of an annuity lf 
by will for twenty-two years after the annuitant's death, the court 
will not compel the executor to pay them; the ſtatute of limitations 
holds as to an annuity, tho' not as to a legacy. Smallman v. Hamlin, 
M. 1740, 2 Athyns, 71. | | 

[If a creditor brings bill, obtains a final decree, maſter's report 
confirmed, and then another' creditor does the ſame, the executor 
ought to have paid firſt him who uſed the firſt diligence, as at las 
the creditor who obtains the firſt judgment ſhall be preferred; but a 
to legacies it is otherwiſe, ſor they ſhall be paid par: paſſu ; for there 
is no priority in them. Aſpley v. Pocock, M. 1744, 3 Athyns, 205. 

Payment of intereſt on a legacy, from time to time, ſhall be evi 
dence of aſſets; thus, if a man leaves 500 J. the intereſt to be pail 
to five perſons for twenty-one years, if they ſo long live, and then tb 
a charity, and the executors pay the intereſt, and the huſband of one 
of them pays her proportion of it after her death, and they _ 
no inventory, the huſband and the other executor ſhall pay the 50%" 

Corporation of Clergymen's Sons v. Swainſen, H. 1747, 1 J 75. ; 
© So, if an executor joins in the probate of a will, and cer $ 

the other executor only acts; he ſhall be aided in equity agu“ 
ſentence in the eccleſiaſtical court, which charges both for the pe. 
tnent'of a legacy. Semb. Ca. Ch. 200, be. 
- {But a joint executor and reſiduary legatee ſhall make good 2 L 
gacy out of his moiety of the ſurplus, tho' he had left the . 


an 
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che hands of the other executor and reſiduary legatee, from whom the 
legatee had received intereſt before his bankruptcy, and a dividend 
out of his eſtate afterwards. Spendlove v. Aldrich, M. 1 G. 2. Ld. 
1320. | 

12 . who is a bond-creditor is not obliged to diſeharge his 
bond piecemeal as aſſets come in, and he may diſcharge all other de- 
mands on teſtator before his own ; therefore he ſhall be allowed inte- 
reſt till it appears he had ſufficient in his hands to diſcharge his bond 
entirely, over and above all other demands. Robin/on v. Cumming, T. 
1742, 2 Atkyns, 409-] _ : 13 5 

[If executors have obtained probate of will, by conſent of the next 
of kin by impoſing on him, and the will is found forged by verdict, 
this court will order the executors to ſtand as truſtees for him. 
Barneſley v. Powel, T. 1749, 1 ef. 284.] | | . 

[But if there appears a prior will, the court will order the execu- 
tor to conſent to a revocation of the probate, that then the other 
may be propounded, and if that is not done, they ſhall conſent to 


af adminiſtration being granted to next of kin. id.] c a 
1. And in the mean time will order an account of the perſonal eſtate 
of and that it be paid into the bank for the benefit of thoſe entitled. Id.] 


If A. ſettles a plantation in America to truſtees, to the uſe of two 
Mulattos, his natural children, their heirs, &c. they paying to an- 
cther Mulatto 5 20 J. with a clauſe obliging himſelf, his heirs, execu- 


ol. tors, Oc. to warrant ſaid plantation, and the ſtock thereon; and af- 
t 1 terwards ejectment is brought againſt him for the plantation, which 


te defends, but is evicted, and then brings ejectment in his own 
name, but compromiſes, and conveys for 1000 J. which he receives, 
and continues to manage the whole as his own; and after his death 
bill is brought againſt his executor for ſatisfaQion of aſſets, not fol- 
lowing the ſubjeC itſelf, plaintiff ſhall have ſatisfaction for the value 
of the plantation as it ſtood at the time of ſale, and the ſtock as it ſtood 
7! the death of A. according to the value at the time of eviction, and 
Erg//þ intereſt on it from his death. Williamſon v. Codrington, T. 
1750, 1 Def. 511.] ve | 


eport An infant legatce filed a bill for an account againſt two executors, 
cutor Ore of whom had not proved, and denied having received any aſſets, 


the account was directed againſt both. Price v. Vaughan & al. 


ut 33 Air. 5 24. 8 
there Executor keeping money of teſtator in his hands liable to intereſt, 
08. za colts; lord chancellor ſaid, if he had laid it out in the per 
e en. % the court would have affirmed his act. Franklin v. Fb, 
e paid 3 Bro, C. C. 433.1 | J 
nen to 0 | | Wes 
f one (3 G 3.) How he ſhall pay Legacies. 
1 1 G 3.) When a legatee fhall refund, and when not.] An executor 
; . 2 pay a legatee, without ſecurity to refund, if the aſſets fail. 
J . . 137. 257. a 5 0 5 : 1 

ds ö . 
rwal And he ſhall refund to creditors, and alſo to other legatees; for if 


pay- 3 fail, the legacies ſhall be Paid in proportion. 2 Vent. 358. 
N a 7 94. 1 Ch. R. 133. 2 Ver. 205. 2 Ch. R. 13. 

3 {piritual court decrees payment, without ſecurity 
ode N s, 2 prohibition ſhall go. 2 Vent. 358. Ca. Ch. 258, 


V . | | , | Kk 3 85, 
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o, if by a decree of Chancery a legatee is paid aſter 
debts are Aleovered, he ſhall be * — A . 
K. Ca. Ch. 136. 2 Ver. 205. Vide 2 Ch. R. 137. 1 

So, if the executor of an executor, who has made a devgſſauit 
pays a legacy of his teſtator, and then, upon an account, the firk 
executor appears to have waſted the goods of the firſt teſtator; the 
Iegatee ſhall be compelled to reſund to a creditor of the firſt teſtator 
upon a bill againſt the executor of the executor {who was inſolvent) 
and the legatee. R. 2 Vent. 360. 1 Per. 162. 

Otherwiſe, if the bill was brought by the creditor and the execy. 
tor of the executor againſt the legatee ; ſor the executor fall not re- 
verſe his own afſent. R. 2 Vent. 369. | 

But if an executor aflents to à legacy, without requiring ſecurity 
to refund, if debts are afterwards diſcovered, and the aſſets fail, he 

| ſhall not compel the legatce to refund. K. 1 Ver. 94. 453. 460. 
2 Vent. 358. 360. E. cent. Ca. Ch. 136. 257. 

So, if he pays a debt due by ſimple contract, before a debt by ſpe- 
cialty : the creditor ſhall not be compelied to refund. 42 ent. 360. 
- So, if an executor aſſents to a deviſe of a term for years, and the 
deviſee ſells it lend fide ;,the crediters cannot compel the vendee ta 
refund. R. Ca. Ch. 257. 1 

So, if an executor pays a legacy, and afterwards aſſets fall ſhort for 
the other legatees; the firſt legatee {hail not be compelled to reſund. 


Semb. Ca. Ch, 136. 2 Fer. 205. 8 
Uf an executor pays a legacy voluntarily, he is preſumed to hare a 
ſufficient to pay all, and ſhall pot oblige the legatee to refund; but if , 
executor proves infolvent, the other legatees may compel the one pai. | 
to reſund. Orr v. Kaines, H. 1750, 2 V,. 193.] þ 
[Reſiduary legatee paid by executor without fraud, ſhall not be 
obliged to refund to legatecs who were to be paid at a future time. 
Moore v. Moore, T. 1755, 2 Vef. 596.] : 
A ſpecific legacy, or tum, actually paid, ſhall be refunded as wei E 
as another, Ca. Ch. 257, 8 | R 
So, if a deviſe is that the executor do aſſign land of 100 J. value to 
A., and gives legacies out of lands ſold to others; and land of abore 11 
100 J. value is aſſigned to A., by reaſon of which the aſſets fall ſhot Ke 


for the other legatees; 4. mult refund. R. 2 Ca. Ch. 25. . 

[Aﬀets ſuſhcient to pay all debts and legacies ; the legatees recei': 
payment, as the creditors alſo might have done, if they had demanded 
it in time; they lie by for eleven years, and the eſtate is waſted, J. 
the legatees ſhall refund. Hardwick v. Mynd, 1 Arflr. 112. 
When legatces abate, wide poi. (3 Y 18, 19.) 

[If teſtator leaves large ſums in legacies, and directs his corple to 
be buried at a diſtance, the court will not adhere to the law rule ef 
allowing but 10/, for funeral charges. Stag v. Punter, T. 174 
3 Athyns, 11. 9. | 


_ (3G 4.) What is an aſſent to a legacy, wide Admini/traticn, (C5, & 4 
Neither reſiduary nor ſpecific Iegatees have any intereſt without ; 
aſſent of the executor ; till then he has the intereſt in him, and not 
bare authority only. Mead v. A. Orrery, T. 1745, 3 Athyns, 27. 
[If a term is deviſed to A. for life, remainder to B., and the . 
cutor aſſerts to the deviſe to A., it is an affent to the deviſe 0 I 
dams v. Pierce, T. 1724, 3 P. V. 11.1 
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If the exccutor demiſes a term in truſt for a legatee, this ſhall be 
a ſufficient aſſent. R. 2 Vent. 358. 1 Ver. 94. 45. 
If an executor refuſes to aſſent, he ſhall be compelled thereto in 


equity. 1 Ver. 94. | 


36 5.) When he ſhall take as a legatee.] If an executor is reſiduary 
legatee, and dies before election made to take as legatee, yet the re- 
ſidue ſhall be diſtributed as his own eſtate; for the court will 
make the election for him. R. Ca. Ch. 310. ig | | 

But if a man deviſes his perſonal eſtate to his wife, and makes 
her executrix, ſhe ſhall take as executrix. R. er. zoꝛ. 309. 

lf the teſtator appoint his executor alſo truſtee, that ſhall not bar 
his taking an undiſpoſed reſidue. 2 Brown, J1.]J 5 

[But where the teſtatrix by will made truſtees, and gave them le- 
gacies, and by codieil appointed them executors, and ordered them 
to be paid for journies and expences, this was held to ſhew an inten- 
tion to make them executors in truſt only. 2 Brown, 634.] 

So, having an annuity for collecting rents, turns the executor into 
WW HY OS Ent 25 

[But where there are ſeveral executors, ſome of them having lega- 
cies does not turn them into truſtees. Id. 220.] | 

An executor, who died before probate, was held entitled to a le- 
gacy given for his care and loſs of time in the execution of the truſts 
of the will, by having concurred with the other executors in direc- 
tions far the funeral, and in paying ſome ſmall ſums on that occaſion. 
Harrifon v. Rowley, at the Rolls, 4 Veſ. jun. 212.] „ 
[Executor not entitled to his legacy, without proving the will. 
Kead v. Devaynes, at the Rolls, 3 Bro. C. C. 95. 8 


"de poſt, (3 G 7.) 


(3 G 6.) What payment will be ſafe. By direction of the court. ] The 
molt ſafe way for payment of legacies by an executor, is to take the 
direction of the court of Chancery. Fw! ET. 

If an executor pays a legacy without the direction of the court, and 
iferwards aſſets are evicted; he ſhall not be celieved againſt the le- 
geter, nor compel him to refund. R. 2 Ca. Ch. 9. Vide ante, (3 G1.) 

S0, if aſſets afterwards fail to anſwer all the other legacies fully, 
he ſhall anſwer out of his own money, ſo much as the firſt legatee 
is paid beyond his proportion. R. 2 Ca. Ch. 122. 

235 that legatee was to be paid in the firſt place. Semb. 2 Ca. 
132. . : 

So, an executor may exhibit a bill againſt all the creditors, to ſettle 
their debts, and which of them are to be preferred. R. upon Demur- 
mr, 2 Ver. 3). 

But payment to the father of an infant, where the legacy is not of 
'alue to ſupport the charge of a decree, ſhall be good, tho” the father 
«terwards fails. Ca. CB. 245. | | | 

4 fortiori, if he takes ſecurity from the father to pay the infant. 1d, 
uk; herwiſe, if he takes ſecurity for his indemnity ; for then he pays 

e 

[If an executor pays a conſiderable legacy (as 1000.) into the hands 
—_ . — he ſhall not be allowed it; if it is a very ſmall one, he 

„ Evilips v. Paget, M. 1940, 2 All. 81.1 = 

GS. [Legacy 
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[Legacy payable at 21, with 5 per bent. till payable : executrix a. 
vanced a ſum larger than the. legacy, by diſcharging diſburſements 
all paid be fide for the infant, tho ſome were improper. Legatee 
when of age, aſſigned the legacy. Aſſignee held entitled againſ 
executrix to the legacy, with 4 per cent. from the time it was payable, 
Davis v. Auften, 1 Vef. jun. 247. 3 Bro. Ch. Ca. 178. S. C. | 

[Executor, or adminiſtrator, where there are debts, may fell the 
teſtator's term ſpecihcally deviſed ; and even in ſuſpicious circum. 
ſtances of fraud, after long poſſeſſion by the purchaſer, or the per. 
ſon under whom he takes, the court will not relieve. Andrew v. 
Wrigley, at the Rolls, Bro. C. C. 125.] | 

[So, if an executor do not well appropriate a legacy, he ſhall 
make good any deficiency that may happen; as where a legacy was 
left to A. on marrying with conſent, and, till marriage, intereſt to be 
paid at 3 J. per cent. the executrix lays it out in the funds, and con- 
veys to truſtees in truſt to pay the legacy, with 3/. per cent. intereſt, 
and to pay the ſurplus intereſt to her; this is not a good appropria- * 
tion, for the executrix had no right to the ſurplus intereſt ; and the 
ſtock having ſunk in value, the eſtate of the executrix ſhall make 
good the deficiency. 2 Brozon. 231.] | 

So, payment of a legacy, where each legatee ought to be paid out 
of a proper fund, is good; tho? the fund of others afterwards fails; 
for each ſhall ſuſtain the loſs which happens to his particular fund, 
2 Ca. Ch. 132. ; | 


(3 G 7.) When he ſhall be a r:ſiduary legatee.} If a man makes hi. 
executor, and ſays nothing as to the reſidue of his perſonal eſtate; i 
goes to his executor. R. 2 Ver. 164. R. Eg. Ca. 28, Admiitce 
+ of, £8.21 © | | ; 

So, if a man gives a legacy to his executor, without mention that 
another ſhall have the reſidue ; his executor ſhall have it. R. 2/*. 
677, 8. R. 2 Ver. 137.—Cont. 2 Ver. 361. 425. R. Eg. Ca. 1: 
Cont. Pr. Ch. 170. | | N . 

Uf teſtator makes his wife ſole heireſs and executrix of all his rea 
and perſonal eſtate, to ſell and diſpoſe thereof at her pleaſure, and 
to pay his debts and legacies, and gives his heir at law 5 /. the 
wife has the reſidue to her own uſe, and there is no refulting trust 
to the heir. Rogers v. Rogers, T. 1733, 3 P. V. 193 C. 7. 7. 
268. 8 | | ; 

25 A. gives legacies to her children, and then directs 1000/. of 
her partnerſhip ſtock to be ſtrictly ſettled on her ſon, and gives the 
reſidue of partnerſhip ſtock to truſtees, for the ſeparate ule of 1 
a feme- covert, and makes her executrix, but makes no diſpoſition 0! 
the ſurplus, B. ſhall have it. Newftead v. Johnſton, T. 1749, 2 40 
kyns, 45. | 2 wet ifit 
[Tho executors have legacies, one 200 /. the other 100/.; yet UV 
is proved that teſtator always declared that he would not 1 
thing to next of ** the executors ſhall have the rcſidue. Y” 
bridge v. Woodreoffe, M. 1740, 2 Atkyns, 68. 

4 legacy ow executor for — * for himſelf, wife, and — 
dren, does not exclude him from the — — if there 
two. Buffar v. Bradford, M. 1741, 2 Atkyns, 220-J „ %, 

- {If Fg will — B. and C. infants, particular ſpecilc eg 
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Ly name, and makes them joint and ſole executors, they ſhall have 

; for the Tpecific legacies might be intended for an 
the ſurplus 3 x | : © 36 
f f diviſon among them, and alſo to give each a diſtinct in- 
inequality of dong tl : t 
tereſt, not liable to ſurvivorſhip. Blinkhorn v. Feaſt, M. 1750, 2 Vef. 

uf. 285. ; 

wp — his wife and A. executors, gives his wife ſpecific 
legacies, and makes her refiduary legatce, and»to A.'s wife gives 
2 real eſtate in fee, and teſtator's wife dies in his lifetime, the re- 
due goes to A. ſurviving co-executor, Wrilfon v. Ivat, H. 1750, 
2 Veſ. 166. | . E 

[Wife executrix, tho? teſtator deviſes to her money and land, yet 
on parol proof of his great affection to her, and his intention, may 
have the reſidue. Lale v. Lake, M. 25 G. 2. 1 Will. 313.) cue. 

'Tho' he deviſes a legacy to his executor after all other legacies. 
R. 2 Ca. Ch. 187. | : 3 

Tho' the executor is his wiſe or other relation. 2 Ver. 649. 
678. | | r 3 
If a huſband is left ſole executor, he is entitled to the ſurplus, 
Partridge v. Patulet, H. 1736, 1 Allyns, 467.4 | 1 

But a legacy given to the executor for his care or trouble, ex- 
cludes the executor, unleſs he be expreſsly named reſiduary legatee, 
{rom the reſidue of the perſonal eſlate, after debts and other legacies 
paid; for in ſuch caſe the reſidue ſhall be. diſtributed according to 
the /. 22 & 23 Car. 2. for the Diſtribution of Tnteftates eftates, R. 

i Ver. 473. R. 2 Ver. 674. Adm. 2 Ver. 677. 2 Per. 737. X. 
Ez. Ca. 10. R. 1 P. V. 9. 550. Eg. Ca. 209. [2 Veſ. jun, 
473.4 | N 3 

it teſtator gives his executor 5 J. for his trouble, the ſurplus 
(hall be diſtributed. Ruſbdell v. Carnefſe, T. 9 G. Str. 568.] 

[lf teſtator gives executor a !egicy for his trouble, and alſo an 
expreſs legacy to the next of kin, yet the ſurplus ſhall go accord- 
ing to ſtatute of diſtributions. Davers v. Dewes, T. 1730, 
3. V. go.) 3 e 

[Where executors are made truſtees, they can take nothing for 
their own benefit, unleſs particularly given them; and having no 
ownerſhip, cannot alter the intereſt of the ce/luy gue truſts. Reed v. 
Lell, T. 1743, 2 Atkyns, 642.] 2 | n 

a man gives an annuity to his executor, the firſt payment to 
be made the firſt quarte-rday aſter teſtator's death, whether that will 
exclude him from the ſurplus? Dub. Southcot v. Watſon, T. 1745s 
3 Atlyns, 226.) 3 W | 

(But if he gives him an annuity, and then all his houſhold goods 
ind furniture, (three pictures excepted,) and all his plate, linen, 
watches, jewels, and clothes whatſoever, this excludes him from the 
relidue, © Dub, Southcot, v. Watſon, T. 1745, 3 Atkyns, 226.]- 

[Where a neceſſary implication or violent preſumption appears, 
lat teſtator by naming executor meant only to give the office o 
*2ccutor, and not the beneficial intereſt or property, he ſhall be con- 

& a 5 0 and a 8 truſt for the next of kin to the 
F 5 bop oyne v. oung, „1 O, 2 Vel. I.] | | 
1655 if 4. makes B. and C. Ys — 4 - to his perſonal 
"te, Cc. gives B. a mortgage on B's eſtate, to be divided among 


KK 3 N lus 1 


| 
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his children, and gives C. a bond due from B., and then gives tle 
reſidue to ——, the next of kin ſhall have it. 2 Ve. 91. 

[If a man gives 15. a- piece to his brother and fiſter, and 30 
a- piece to his executors; this deviſe of 1 5. ſhall not prevent thei; 
having the reſidue as next of kin. Andrew v. Clark, H. 1756, 
2 Vef. 162.) „ 
30, if a man deviſes the reſt of his goods and chattels to his ex. 

ecutor, and gives him 100/. for his care, and then ſays, the 777 / 
my perſonal eftate to A., A. ſhall be the reſiduary legatee of the goods, 
as well as of the other perſonal eſtate. R. 1 Ver. 30. 
So, if the executor ſubmits to account for the reſidue having his 
legacy, tho' it was by ſurprize. 1 P. V. 298. 3co. 

[The general rule of law is that where there is no reſiduary legatet, 
nor any thing appearing on the face of the will to ſhew that the tel. 
tator meant to exclude the executor from the reſidue the executcr 
takes all. Bowker v. Hunter, 1 Brown Rep. Ch. 328.] | 

[But a legacy given to him as executor, or by expreſs words for 
his care and trouble, or in any other way which ſhews the teſtatot 
meant he ſhould have no more, excludes him from the ſurplus, 
1d. ibid.] \ 7D a | 

[But if there be two executors and one of them has a legacy an 
the other not, this does not exclude either, for it ſhews that he who 
has the legacy, had it not as executor in ſatisfaction for his trouble. 
1d. ibid.) | | F ns 

[So alſo, on the ſame principle, where unequal legacies are given 
to executors, by their own names, they ſhall nevertheleſs take the r. 
ſidue. I. ibid. Vide etiam 2 Brown, 31. 156. 220. 634-] 

If a man deviſes 800 J. to his executor upon truſt to pay fever! 
annuities, the reſidue of his perſonal eſtate to A. ; the furpius 
of the 800 J. after the annuities ſatisfied ſhall go to 4. 1 Fer. 


425, 426. | « 
If a man deviſes 20/. to his executor, and deſires him to take tlc vet 
trouble of his will, and gives all that he has in legacies, but alte. rel; 
Wards acquires a larger perſonal eſtate ; the ſurplus ſhall be in truf anc 
for the legatees in proportion. R. 2 Ver. 149, 8 | vir. 
If a man deviſes his plate to his wife for life, and afterwards bo enf, 


his ſon, and makes his wife executrix, but ſays nothing of the reſidue; 
it ſhall be diſtributed. R. 2 Ver. 650. K. 2 Ver. 674. R. an. 
%% 0c | 


[If teſtator after ſeveral legacies deviſes the reſidue to his = [ 
for life, and ſhe deviſes to A., the reſidue of the huſband's perſona! ecut 

| eſtate ſhall be diſtributed. oflyn v. Brewett, T. 1722, Funb. 112. are | 
So, an abſolute legacy, if it lapſes by the death of the legatet, = 


ſhall not go to the rcliduary legatee, but ſhall be diſtributed. 2 Ja. 
395» Son ee ne | | | 


Or, it goes to the executor, where the benefit of the whole vi and | 
given to him for his life. Temp. 5 G. 2. 12. bs 2 
«ar 


[If a man by a French will inſtitutes for his univerſal being 
| fiſter A. for one-third, his ſiſter B. for one third, and as to the - 5 
third, the profits to A. ſor liſe, and then to the childven * 10 
brother C., and makes D. executor; A. dies in teſtator's lite) * 


third does not 80 to the executor, but | ſhall be divides in og — 


\ 


\\ 
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tween B. and J. teſtator's ſiſters, and the ſon of C. Androvin v. 
Pailblanc, H. 1745, 3 Athyns, 299. 5 ty 

If a man gives a legacy to 4. and another to his executor, and 
dies before he deviſes over; the reſidue of the perſonal eſtate ſhall be 
diſtributed. X. Eg. Ca. 184. | 

[If A. deviſes her worldly ſubſtance to B. to be paid at twenty-one 
or marriage, if ſhe marries with conſent, or if ſhe dies before, then 
to —, and makes C. executor, heartily requeſting him to be fo 
kind as to take the execution, and B. dies under age and unmar- 
ried, the next of kin ſhall have it. Lord North v. Purdon, T. 1752, 
2 Peſ. 405. ] | E. | 

The reſiduary legatee may demand an account againſt the executor. 
2 Ca. Ch. 35. HET IST COTS | 

So, againſt every one to whom money of the teſtator is payable. 
2 Ca. Ch. 57. Fide ante, (2 A 1.) Eg „5 

And the executor ſhall account for all intereſt received by him, 
as well as the principal, to the refiduary legatce. R. cont. 2 Ca, 
Ch. 35. 2 | % 

1620 executor compounds à debt or mortgage, the advantage 
tends to the benefit of the reſiduary legatee, and not of himſelf. 
R. 1 Sal. 15 5. | : | oe 

If a legacy is given to A. upon the contingency of his returning 
from France, &c. and he dies before; it will go to the refiduary le- 
gatee, the condition precedent, upon which it is given, not being 
performed. R. 2 Ver. 394. | 8933 

[f a man deviſes the uſe of his plate to his wife for life and 
makes her executrix; ſhe ſhall have the reſidue. Cont. per Cowper, 
but reverſed in the Houſe of Lords, 1 P. V. 115. 2 Ver. 648. 675, 
1P.W. 55 2. Vide ſupra. 1 : 

(If a man makes his will in French, of all his eſtate, and ſays, 
mp daughter M. is very ill; if the dies, I leave my wife the re- 
venue 3 if ſhe lives, her dower only; I give my daughter M. the 
reludue;” then, if the dies without enfans, gives, pecuniary legacies, 
and concludes, „to my brother ce que ſe trouvera ;” and M. ſur- 
vives teſtator, but dies of that illneſs, (a cancer,) without iſſue; 
enfans ſignifies children, and not iſſue, therefore the wife has the 
uſufruFuary intereſt for life, and ce gue ſe trouvera is a ſufficient 
2772 82 to the brother. Duhamel v. Ardovin, H. 1750, 

ef. 102 | | | 

(Refiduary legatee dying in the lifetime of the teſtatory the ex- 
ecutors, tho* no legacy to them except 10/. to one for mourning, 
are truſtees of the reſidue for the next of kin. Bennet v. Batchelor, 
Fe. jun. 63. 3 Bro. Ch. Ca. 28. S. C. | 

Lxecutor has a ſpecitic legacy; reſidue unhequeathed by the will; 
— eil dilpoling of it, but with blanks for names, Cc. not filled up, 
Wee e ex. found with the will; and contradictory evidence of 
* ion; he is held truſtee of the reſidue for the next of kin. 
gr " inch, 1 Veſ. jun. 344. and Hornſby v. Finch, 2 Ve. jun. 78. 

1 de earing, 4 Bro. C. C. 239. S. C. Sce alſo Holford v. Mood, at 
ite Ralle, 4 Vg. jun. 76. | 

A legacy will not take away executor's right to the reſidue, un- 


$ inconſiſtent. with t . 3 
Hy, jun, 86.7 © he ſuppolition that be is to take the whole, 


— 
* 


Kk 4 | kxecutor 


. 


; Lucas Vs Seale, . 1740, 2 At) ne, 56.] 5 
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Executor is entitled to the reſidue, unleſs there be a & and 
violent preſumption againſt him: a legacy to him affords ſuch prefum 


tion, but parol evidence of the intention is admiſſible to rebut it, 


and is not to be confined to the time of making the will, but it 
muſt go to ſhew the intention at that time only. Decreed accord. 
ingly per M. R. Clonnell v. Lewthwaite, and Thornton v. Tracy, 2 74 
Jun. 465. Decree affirmed by Lord Chancellor, ibid. 644.] 


(3 G 8.) What Relicf an Executor ſhall have in Lay 


An executor ſhall be relieved in equity. Vide Adminiſtrator, ant 


(2 B 1, 2.)—Deviſe, ante, (3 A 1, Oc.) | | 
To a bill brought by an adminiſtrator, it may be pleaded, bat tt 
deceaſed made a will and the defendant his executor. 1 Ver. 3017, 
That the defendant is executor by a nuncupative will made beyond the 
fea, and no afſets here, tho the nuncupative will is not proved here, 
for there is no need of it, when made in a foreign country, of an 
eſtate there. R. 1 Fer. 397. 
That the plaintiff is not adminiſtrator. 1 Ver. 47%, 
80, if A. being ſued as executor, pleads ne unques executor, and there 
is a verdict againſt him, becauſe ſome minute thing, as 2 d. or other 
ſmall ſum, was paid to him, and a ſmall part of the goods of the 
teſtator delivered to him; he ſhall be relieved in equity. R. 27s, 

147, 8. | 15 5 

UN if a verdict be againſt him upon plene adminiſtravit, upon 2 
confeſſion by him, that he had a mortgage for 300 J. when that 
mortgage was of no value, there being two prior mortgages. |. 

r | | 
So, if an executor pay money purſuant to a decree, and afterwards 
is charged with that money as aſſets at law, he ſhall be aided in 
equity; for the decree was not pleadable at law. 3 Ch. R. 3. 

[If an executor or adminiſtrator with his own money pays judg- 
ments beyond the perſonal affets, it ſhall be allowed him out of the 
real aſſets, before other creditors; but if he pays bond-debts, beyond 

ſonal aſſets, he muſt come in pro rata with other bond credits 

or ſatisfaction out of the real aſſets. Robinſon v. Tonge, M. 1735, 
3 f. V. 398. | 

So, if A. covenants, upon the ſale of land to B., that he ſhall enjoy, 
or the money paid ſhall be refunded, and B. is afterwards evicted by 
C., and afterwards B. makes C. his executor ; C. ſhall be aided in 
equity to recover the money, tho' he himſelf has the eſtate; for le 
has it en aufer droit. R. 1 Ver. 284, | 

If A. covenants within four months to ſettle 100 J. per ann. orif 
he does not do it, that his executor ſhall pay 2000 J and dies within 
four months, his executor ſhall have his election to ſettle the land 
or pay the money. R. 2 P. V. 61 by 5 

[lf A. dies inteſtate, and his wife poſſeſſes herſelf of all bis per. 
ſonal eſtate,” and the ſon acquieſces for many years, and accepts 
legacy under the mother's will, he ſhall not afterwards bring 
againſt her executor for an account of the father's perſonal eſtate 
Huet v. Fletcher, M. 1739, 1 Athyns, 467.] 

[If one executor is indebted to the teſtator on mortgage, the co· 
executors cannot bring a bill to forecloſe, but ſor ſale of the ar 
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[If an executor for the benefit of teſtator's eſtate, inveſts. | 
in the funds, or transfełs from one ſtock to another, he is not guilty 
of a devaſavit; this is not a. converſion or apptopriation, and you 
may ſtill follow the money 45 it 2 in its firſt plight. Waite 

horwood, P. 1741, 2 ns, 159. bo SIE 28:4 

5 — a will As A ee in the commons, and both the next of 
kin, and the executor bring bills, and there is an order for a receiver, 
in purſuance of which the executor has paid in notes, and the next 
of kin has poſſeſſed himſelf forcibly of houſes ; he ſhall deliver up 
the poſſeſſion to the receiver, on the executor's ſtaying proceedings 
on an indictment for the forcible entry. Wills v. Rich, H. 1741, 
2 Athyns, 285. „ 0 

[1f an executor, adminiſtrator, or truſtee, decreed to account for 
aſſets, delivers goods to his ſolicitor, who is robbed; ſuch executor, 
tc, ſhall not be charged, for he was only to keep them as his own. 
Jenes v. Lewis, H. 1750, 2 J. 240. ] f 

Executors directed with all convenient ſpeed to pay debts, and 
lay out the reſidue in mortgages, held not anſwerable for a loſs by 
the inſolvency of the teſtator's banker, after ſelling negotiable ſecu- 
rities depoſited with him by the teſtator. Row1h v. Howell, 3 Ve. 


Jun. 565.) | 
(3 G 9.) What not. 


But if an executor or adminiſtrator pays debts on ſpecialties to the 
value of the aſiets, before notice of a decree ; he ſhall pay the whole 
due by the decree, and ſhall not be aided in equity. 2 Ver. 37. | 

Uf an executor pay ſimple contract debts preferable to a bond with 

notice, he ſhall pay coſts de bonzs propriis in equity as at law. Jeffries 
v. Harriſon, H. 1736, 1 Atlyns, 468.] „ | 

If he proves the will in the ſpiritual court, and a legacy is inter- 
lined and forged, he ſhall no: be aided in equity; for it might have 
been relerved in the eccleſiaſtical court, which has the probate of 
wills, guoad the perſonal eſtate, P. V. 388. 

[Where an executor does not bring an action in due time to reco- 
ver money due to his teſtator on bond, he ſhall ſatisfy it from his 
own property. 2 Brown, 156. . 

[And if he put the next of kin to prove their relationſhip, he ſhall 
pay the colts ariſing from that, if they fucceed. 1d. ibid.] | 

[Where executors join in a draft for the property of the teſtator, 
and ſuffer the money to be in the hand of a tradeſman, they are both 
liable to make good any loſs on that account, tho one of them may 
have done no other act in execution of the will. 14. "ee 

[But a co-executor, who proved, but never acted, held not to be 
charged by receiving a bill of exchange by the poſt on account of 
the eſtate, and ſending it immediately to the acting executor. Ba- 
chen v. Scott, 2 V. ef. jun. 678.) h 

CTeſtator directed that his buſineſs ſhould be carried on by E. P. 
the executors permitted E. P. to get in the outſtanding debts; he 
not paying over the money to the executors, was taken in execution 
at their ſuit ; the executors held liable to the reliduary legatee. Piſlor 
y. Dunbar, 1 Arfr. 10). 

One executor being by a legacy for his care clearly a truſtee an 

0 | vi 


1 
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the reſidue for the next of kin, the other muſt be a truſtee at; 
White v. Evans, at the Rolls, 4 Veſ. jun. 21. , 
_ [Teſtatrix by will appointed an executor and gave him a . 
afterwards by a teſtamentary paper ſhe directed the reſidue to bs 
diſpoſed of according to private inſtruQtions to him, and having by 
a ſubſequent codicil added another executor, died, without giving ary 
inſtructions; the executors held truſtees of the reſidue for the nert 
of kin. Mordaunt v. Huſſey, 4 Fef. jun. 117.] | 

[Teſtator gave his brother and nephew legacies, and appointed 
them executors, but did not diſpoſe of the reſidue; they were in. 
debted to him in unequal ſums ; this held to be no releaſe of the 
debts, and they are truſtees for the next of kin as to the reſidue, 
Carey v. Goodinge, 3 Bro. C. C. 110.) 
[ [Huſband gave the wife an eſtate for life, and appointed her ex- 
ecutrix; ſhe ſhall not take the. reſidue. Zouch v. Lambert, at th; 
Rolls, 4 Bro. C. C. 326.] | 


(3H) Exchange. 


JF a man incloſes glebe amongſt other lands improved out of 2 
waſte, and allots other land to the parſon, as good in quantity 


and quality, and it is ſo found upon a commiſſion; it ſhalt be eſta- 


bliſhed by a decree. 1 Ch. R. 41. 
(3 I) Fait. 
(3 T 1.) When a Diſcovery ſhall be enforced. | 


Fan will compel the diſcovery of deeds, or other writings. 
Vide ante, (3B 1, 2.) | 
And that, at the ſuit of every one, who has a right to a deed in 
the defendant's cuſtody ; as, if there is a deviſe to a wife or daughter, 
Sc. the heir may pray a diſcovery of a deed of intail, which de feats 
the deviſe. 2 Ca. Ch.-4. | 
Ii a deed is diſcovered to be in the hands of A. who ſuppreſſes it; 
there ſhall be a decree for enjoyment according to the deed, 2 Jr. 
80. | | | 
r Tho' the defendant denies the deed to be in his cuſtody, if he las 
confeſſed it in a former anſwer. 2 Per. 380. ; 
If tlie defendant ſays, that in a paſſion he burnt the deed, but it 
is proved that he produced it, after the time alleged for the burning 


of it; he ſhall ſtand committed till he either produces it, or admits 


it to be to the effect in the bill. R. 2 Ver. 561. 

But a purchaſer for a valuable conſideration without notice, 
ſhall not be compelled to diſcover a deed fot the impeachment of 

his title, but may plead that he is a purchaſer without notice. Fi: 

ante, (I 1.) | | 

Nor, a woman who has a jointure, if the jointure is not con- 

firmed, | b SEE 
So, there ſhall not be a. bill for the diſcovery of a deed \ without 


an affidavit that it is loſt ; where the court has not juriſdiction, with- 


out the deed. Vide ante, (E 1.) 


Or, if the plaintif, beſides the diſcovery, prays relief. Ey. A = 


Zut 
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t where the bill is for a diſcovery only, or to have a deed pro- 
2 at a trial, an affidavit is not neceſſary. Semb. Ag. Abr. 13. 
Or, if the bill is for the diſcovery of a leaſe, without which the 


plaintiff cannot fix his damages at law, tho' he prays general relief; 


for that does not import relief in equity, but ſhall be confined to ſych 
relief as was ſought by the diſcovery, to the intent to have relief at 


| law. £9. Abr. 14 | 


(31 2.) When a Deed ſhall be aided or avoided. 
When a deed ſhall be aided or avoided. Vide Conveyance, ante, 


(2T 1, &c.— Obhigaticn, #291. 4D 1, Oc.) | | 


If a man, upon a diſpleaſure at his ſon, makes a greater ſettlement 
upon his wife, but afterwards cancels the deed ; yet the wife, if ſne 
finds the deed, ſhall have advantage of it. 2 Fer. 476. | 

[If A., in conſideration of love to her niece F. grants her perſonal 
eſtate. to truſtees, to permit A. to m—_ during life, then after debts 
and funerals paid, to the ſeparate uſe of B., or as ſhe ſhall appoint, 
and B. dies before A.; yet it goes to the repreſentative of B., not 


to the executor and reſiduary legatee of A. Peck v. Parrot, P. 1749, 


1 Vef. 236.] | 

[If a deed is diſcharged, by payment, Qc. the court will compel 
jhe delivery of it to the party. Vide Obligation, (4D 1.) 

So, of à deed with a power of revocation if it is revoked pur- 
ſuant to the power; for the deed of revocation may be loſt. Eg. 
7 | . | 
| {If A., on coming of age executes a deed to B. his agent of a 
reverſion of lands for 180 J. which was not paid or intended to be 
paid, it being merely a bounty, and there are covenants proper for 
a vendor to a vendee, but improper in a grant of a bounty, and 
there is no fraud, the deed ſhall not be reſcinded, but B. ſhall ex- 
ecute a releaſe of the covenants. Cray v. Mansfield, H. 1749, 1 J. 
379-] | . 


(3 1.3.) When a Deed ſhall be produced. 


Ii the defendant by his anſwer offers to produce a deed, known 
to be in his cuſtody, as the court ſhall direct; it ſhall not be produced 


- 


til the hearing of the cauſe. | 

It he pleads, that he himſelf is a purchaſer for a valuable conſider- 
ation, os by a deed ready to be produced appears, he ſhall not be obliged 
to produce it to the plaintiff. Fg, Ab. 36. | | 

But where the plaintiff is co-heir with the defendant, who having 
the ſettlement of the eſtate in his hands, pretends a deviſe to him, 
he fall produce the ſettlement, before the trial of the will; for a 
trial will be vain, without producing the, ſettlement, which belongs 
o the plaintiff as well as to the defendant. R. Eg. Ca. 99. 


(3 K) Fines. 


12 man has a tenant-right eſtate, a reaſonable fine ſhall be eſta- 


bliſhed by a decrees as, the value of one year upon a moderate 
eſtimate. 1 Ch. R. 34. 96. | 


ln a beneficial leaſe the tenant for life renewing, the fine ſhal) be 
1 . apportioned 
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apportioned between him and the remainder-man in proporti | oh 
their reſpective intereſts, 1 Brown, 240.) » 
[Unleſs a fund be provided, out of which the fines for renews 
are to be paid; as, where a man gave his real, Jeaſchold, and perſonal 
property (the leaſehold conſiſting of biſhops? leaſes renewable) as a 
general fund, charged with annuities to truſtees to pay rents and 
profits to B. for life, with remainder to C., and directed the leaſes 
to be renewed, the fines for renewaLare to be paid out of the whole 
fund, not apportioned between the tenant for life and the remainder. 
man. 2 Brown, 243.] | BEATS and. | 
Vide Fine and Recovery, peſt. (3N 1, 2.) 


(3 L) Forfeiture. 
When it ſhall be aided, and when not. 


CH will relieve againſt a forfeiture by waſte upon à copy- 
hold, if ſatisfaction is made for the waſte, and there does not 
appear an intent to commit the waſte. R. Ca. Ch. 96. Vide Copy- 
Hold, (M 3.) | 
fp, againſt a forfeiture of a leaſe for years, &c. for non-payment 
OI rent. 1 * | 
And by. /f. 4 Geo. 2. 28. a leſſee being relieved, ſhall enjoy accord- 
ing to the leaſe, without a new leaſe. 3 RT 
So, if tenant for life, as guy que truſt, levies a fine of the truſt. 
eſtate, it ſhall not be a forfeiture of his truſt for the benefit of him 
in the remainder or reverſion. 2 P. V. 147. | | 
If A. deviſes his eſtates to truſtees, | to his daughter B. for life, 
to truſtees fo preſerve, Q. to her firſt ſon in tail-male, ſecond end 
others in tail-general, to his daughters of B. and C. in tail, to D. for 
life, his ſons in tail, and to E.; and B..conyeys the reverſion in fee, 
expectant on the remainders in the will, to truſtees for certain 
uſes, and covenants to levy a fine ſur conceſſit to the uſes, and both 
deed and fine recite the limitations; it is not a forfeiture, but only 
a fine of the reverſion, Lethiewllier v. Tracy, M. 1750, 3 Atkyns, 
728.] 5 COD 
[If tenant for life of a truſt eſtate with truſtees to pteſerve con- 
tingent remainders, levies a fine ſur conceſſit of his eſtate for life, it is 
not a forfeiture, but would only operate in equity 2s a grant of ſuch 
. Intereſt as he had power to grant. [bid.] F 
Uf a fine ſur concgſſit is levied by tenant for life, reverſioner in fee 
expectant on ſeyeral limitations, equity will not conſtrue it to work | 
a wrong. Hid.] | 5 $ 
But by the ft. 4 Geo. 2. 28. leſſee, or any claiming right to a leaſe, 
preferring a bill for relief in ſix calendar months after judgment in 
ejectment, and execution thereon executed, ſhall not be reſtored to 
poſſeſſion, unleſs he pay to the leſſor what the profits which he re- 
ceived, or might without wilful neglect have received, fall ſhort of 
the reſerved rent. 2 gs 72 
So, if a copyholder commits a forfeiture, he ſuall not be aided, 
As, if he makes a leaſe not warranted by the cuſtom. - 2 P. . 
147s ; 


So, if an eſtate is ſettled in truſtees in truſt for A, ſor life, __ | 


bl 


wards to his wife for life, afterwards to their firſt and other ſons; 
and 4. and his wife make a mortgage thereof to B., and levy a fine 
to him; B. ſhall have it during the lives of A. and his wife. 25H. W. 
"A man granted two. annuities of 1004. and 200 l. to his fon, 
afterwards by will he gave him another annuity of 600/. on condi- 
tion that he ſhould releaſe all demands on his eſtate ariſing from ac- 
counts relative to money tranſactions between them; the releaſe 
rendered included the former annuities; the refuſal to execute this 
was held to be no forfeiture of the annuity by the will; but a 
releaſe being propoſed by a maſter going only to the account, a re- 
fuſal to execute this was held to be a forfeiture of the latter annuity- 
1 Brown,. 168.) Tz 0 AYE! | l c 
(3 M) Fraud. 
(3 M 1.) When it ſhall avoid a Bargain. 
FRAUD, accident, and breach of-truſt, are proper for relief in 
conſcience. 1 Rel. 374. 1. 10. 4 Infl. 84. Vide ante (Z).— 
P:ft. (4 W 1.)— Fraudulent Gift of Fe»ffment, &c. Vide in Covenant, 
B 2 of. C ; | AF APE þ 
| And «64 0 if a man is decoyed by fraud or circumvention to 
make a diſadvantageous bargain, he ſhall be relieved in equity. Fide 
Aue, (2C 8, 9. 12.—2 T 11.) Po. (4L 1.4 W 28, 29.) 
As, if he is drawn in by art or covin to give 500. for goods of 
but half that value, 8 | 
If he gives a bill of exchange for value received, where nothing was 
paid, and no conſideration given. R. 2 Ver. 123. 
Or judgments for great ſums, when a ſmall ſum was paid. 3 Ch. 
R. 10. 93 fg | 
If he is drawn in to execute a releaſe, by ſuppreſſion of the truth, 
or by a ſuggeſtion of a falſhood. 2 P. V. 240. | 
80, if a young gentleman is inveigled to give 500/.. for goods, 
which he ſells only for 200/. Ca. Ch. 276. | | 
If an heir apparent gives ſecurity to pay 1200 J. after the death of 
his father, for goods of 400 J. value, and if he dies before his father, 
then to pay nothing. 2 Ca. Ch. 137. : | 
Inadequacy of price in the purchaſe of an annuity, is not of it- 
ſelf ſugh a preſumption of fraud as to ſet aſide the tranſaction; but 
if accompanied with other circumſtances it may, as if it be ſo great 
* to ſhew that the perſon did not underſtand the bargain he made, 
or was ſo oppreſſed that he was glad to make it, knowing its inade- 
huge, it will 3 a — over him which amounts to a fraud. 
rown. 175. See allo Speed v. Philips, 3 Anftr. 732. | 
So, if he Lu. the e of hs * 4 RE of his-father 
for a (mall ſum, and an annuity for the life of his father, tho the 
{le would be void, if he were to die before his father. 2 Co. Cb. 
120. 1 Ver. 167. 2 Ver. 27. 7 og 1 ld: 
if upon a loan of 2000 J. he gives judgment to pay 5000 J. after 
gh of his father, or if he marries before: R. 9 Ver. 15. 
* 312. : X | 
New if he engages in ſecurities with others, upon payment of the 
= ole money, which he received, he ſhall be aided. X. 2 Ver. 2. : 
OS 0g + 
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80, if A. in the remainder after the death of his unele, withous 
iſſue, takes up money by loan, upon an agreement to pay 1000 J. for 
every 100 J. if his uncle dies before him without iſſue, and afterwards, 
upon a bill in equity to redeem or to forecloſe, ſubmits to be fore. 
cloſed, and acknowledges by his anſwer, that the bargain was fairly 
made, he ſhall be relieved upon payment of principal and intereſt, 
without coſts. 2 Yer. 122: 7 

If A. offers a mortgage for 1000/., if a ſcrivener can find him 2 


gentleman, who will advance it, and the ſcrivener contrives with B., 


who, as agent for another perſon, advances 300 J. only, and ſupplies 
wine to the value of 200 J. for 400 /. more, and diſcounts 300 /, 
debt with the ſcrivener, and takes ſecurity of A. and the ſcrivener: 
A. ſhall be relieved, upon re-payment of all that he received, viz, 
300 J. and intereſt. R. 2 Per. 347. | 

So, if a ſon, in remainder in tail after the death of his father, 

fells 150 J. per ann. for 1050 J., having iſſue born. R. 1 P. /. 
— 2 4 ji {a | 

So, if A. procures a policy of inſurance to be ſubſcribed by 
fraud; a verdict thereupon ſhall be avoided in equity, with coſts, 
6 

If A., a deviſee by a will not executed according to the ,. 29 C. 2. 
procures a releaſe from the heir, and a conveyance for a ſmall ſum, 
P. W. 239 | 

9o, if A. ſells ſhares of a bubble of no value, he ſhall refund the 
money. 2 P. V. 154. | 

And a purchaſer ſhall be aided in equity for the fraud, tho he has 
an action at law for the money received to his uſe. 2 P. V. 156. 
220. | 


(3 M 2.) Or Conveyance. 


So, if by fraud, or circumvention, a perſon is engaged in the ent- 
cution of a deed or counveyance. Vide ante, (2 C 12.—2T 11.) 
Pot. (4 D 3-—4 Li.-4O1.) 3 P. Vm. 66. 2 Term Rep. 763. 
3 Term Rep. 551. $6 

If 'a ſon, upon his marriage, gives a bond to refund part of the 
portion, without the privity of his father, he ſhall be relieved againſt 
the bond, as fraudulent. 1 Sal. 156. 5 

If by an agreement of the father, before marriage, his eſtate wa 
to be ſettled upon his daughter, her huſband and their ifſue, aud A 
undertakes that a conveyance ſhall be made accordingly, but procures 
a conveyance to be made to himſelf in fee, in conſideration of a debt 
due to him; it ſhall be cancelled, as fraudulent. R. Ch. R. 449- 

If the daughter and heir of B., who was cęſtuy gue truſt in fee of an 
eſtate in A. marries C., who procures the ſurviving truſtee to conte 
to him; and then the huſband and wife levy a fine, to the uſe of the 


huſband in ſee; it ſhall be ſet aſide as fraudulent, tho' five years, and | 


non- claim have paſſed; and the huſband and wife ſhall be decreed to 
re- convey to the heir of B. Bid. 5 1 
If A., a year after coming of age, grants his guardian or tru 
au annuity, and at the ſame time a general releaſe and two written 
"diſcharges, on his delivering up ſome papers, it ſball be ſet aſide on 
principles of general utility: and more eſpecially if it appears 
guardian would not deliver the eſtate till he had the grant. 1 * 
Hyttn, 7. 1754, 2 Vf 847. = 
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[Let a ward or ceftuy gue truſt may, when of age and put in poſſeſ· 
Gon, et ſui jurit and at liberty, grant a reward. 2 Pef. 547.) 
[Vide Cray v. Mansfield, ante, (3 I'2:) Oldham v. Hand, ante, 
(2 A 4.) Oldin v. Samborne, ante, (2 T 12.) Progf v. Hines, 
poft. (4 D 3-) Walmſley v. Booth, f. (4 D 12.) 5 59 75 


be afterwards ſet up as a gift. Bridgman v. Green, T. 1755, 2 Vef. 
62 . | 4 Rs a 6 
2 this, tho' the fictitious conſideration. was inferted by the 
grantor 3 and tho? it has been found a gift by a jury, yet equity will 
relieve. Hill.] 3 e | 
[If A., heir in tail expectant (on the death of his father, aged 72, 
and infirm, and tenant in tail, with remainder to himſelf yin fee) of 
an eſtate worth 3000. and in neceſſitous circumſtances, by articles, 
in conſideration of 1500 J. to be paid by B. in a year, and a houſe 
worth 200 J. to be conveyed to him, covenants to convey ſaid eſtate 


executed at his houſe, only him, his ſon, and another preſent, and A. 
corenants that he is ſeiſed in fee, and a clauſe of warranty againſt 
his father and his heirs, and a fine levied by A. declared to be to the 
uſe of B. in fee, and B. conveys the houſe to A., but without cove- 
nant or warranty, and the father ſoon dies, and A. writes letters ac- 
quieſcing in the tranſaRion, then files bill, charging fraud and pray- 
ing relief, and B. anſwers, denying fraud; B. intimidates A, who 
ſtays proceedings, and executes a deed, reciting the proceedings that 
the purchaſe was fair, and confirms and releaſes the eſtate to B.; af- 
terwards they, with a common friend, ſettte accounts; two years 
after bill is diſmiſſed, and three years after that A. dies; yet the 
whole ſhall be ſet aſide, on A.'s ſon paying principal, intereſt, and 
iaſting repairs. Baugh v. Price, in Sc. H. 25 G. 2. 1 Will. 320.) 
(Renewal of a leaſe obtained by colluſion between leſſee and 
Acward of leſſor for an inadequate conſideration : bill to ſet it afide on 
rcfunding the money paid: after anſwer ſubmitting to that, on receiv- 
ing the money with intereſt, plaintiff by amended bill prayed either, 


finez which, on account of the fraud, was decreed with intereſt at 
4 per cent. on the teſidue from ſigning the leaſe and coſts : but credit 


of the leſſee, the ſteward to pay. Lord Abingdon v. Butler, 1 Vef. jun. 
206. 3 Bro. Ch, Ca. 112. S. C.] * e e 
[Fraud in obtaining delivery of a leaſe, the execution of which 
was obtained beni fide, affeRs it equally, as if uſed to obtain the exe- 
cution, delivery making it a leaſe. Did. 208.] | 1 87 
| (Purchaſe of a legacy expectant on a death, and re-purchaſe by a 
If it bond: the whole tranſaction ſet aſide for fraud, and held 
not confirmed by a ſubſequent bond and payment of intereſt for four 
years, the obligee being influenced by an idea that he was bound by 
2 former trauſaction: all the deeds ſet aſide, and account decreed. 
e v. Ballard, 1 Vef. jun. 215. 3 Bro. Ch. Ca. 117. S. C. 
(luſtruments being ſet aſide for fraud, a re-conveyance by the 
party who took under them ought not to be directed. Sems. Bates 
v. Graves, 2 F'f. jun. 289.1 | | 
| [Where 


[If there is a conveyance for a fictitious confideration, it mall not 


to be given for the money originally paid with intereſt, and on failure 


in fee to B., ſubject to his father's life, ſoon deſires to be off, but B. 
refuſes ; then by leaſe and releaſe prepared by B. (an attorney), and 


as before; or that defendant ſhould keep the leaſe, and pay the full 


. | 
bre T HAN CERT. 
2 ere there is conveyance and poſſeſfon retained, with tezirt 
wp third perſons, the ownerſhip is not diveſted ; but when deeds are 
fepalide between the parties themſelves, and the heir of the 
conveying, it muſt be on actual fraud, and the retaining is only ei. 
gence of fraud ; which, with reaſonable proof of weakneſs of capaci 
will be ſufficient. 2 Veſ. jun. 292.] ] | 
deeds are ſet afide for fraud, but the eſtate has been con. 
veyed to a third perſon, as an inſtrument not privy to the fraud; or 
where they are ſer aſide on paying ſo much money, a re-conveyance 
ought to be decreed. Did. 295.] 0 0 
LTruſtees having laid out the fund on a bad ſecutity obtained from 
the debtor under circumſtances unfavourable, and to the prejudice of 
other creditors, a charge on his eſtate under a power : their bill to 
enforce the charge was diſmiſſed with coſts. Bradbury v. Hunter, 
3 Vel. jun. 187. 260. 8 | ; 


(z M z.) Tho” the Bargain or Settlement was to take Effect 
| upon a Contingency. 

So, tho' the fraudulent contract is to take effect upon a contin- 
oy as if A., by practice, draws in B. for 300 J. to grant him 
300 J. per ann. in fee; with a proviſo that it ſhould be void if A. had 
iſſue male who ſhould attain the age of 21, tho' there Was an impro- 
bability that he ever ſhould have any iſſue. R. 1 Ver. 238. | 

So, it A., upon a loan of 2000 J. gives a judgment for poco 
aſter the death of his father; and if he died before his father, to 


pay nothing; for the money would have been Joſt, without men- 


tioning: of it, if A. died before his father. R. 2 Ver. 15. 

CAn heir of 27, an officer in the guards, borrows 5300 J. to pay 
1000 J. if he ſurvives his father and father-in-law, otherwiſe the 

lender to loſe his money; if he ſurvives he ſhall be relieved, even tho 

he has paid the money thro' fear. Curwin v. Milner, T. 1731, 

3 P. V. 292.] ; 

An heir borrows 1000 J. and 1000 J. to pay 2500 J. foreach if he 
ſurvives his father, otherwiſe loſt, grants two judgments for 5000 l. 
each, defeaſanced for 2500 J.; relief granted as to the penalties only, 
per Nottingham C. H. 33 C. 2. and he paid 5390/. On re-heanny, 
plaintiff ordered to repay all above the 2000 J. lent, and intereſt. P- 
Jeffreys C. H. 2 15 2. Berney v. Pitt, 3 P. V. 23. 

[If a ſailor ſells his priae- money to a phyfician greatly under value, 
he affigns it, bill is brought to ſet ſale aſide, new agreement to diſmiſs 
bill with coſts, and confirming the ſale for further conſideration, and 
| the agent gives a note to pay it out of the ſecond dividend; bo 
agreements ſhall be ſet aſide, Taylour v. Rochfort, P. 1751, 2 Ve 
281. 

If a ſailor's prize-money is purchaſed at a great under. value, and 

then /afſigned to another, both ſhall be ſet aſide, but ſhall ſtand 48? 
ſecurity for the money really. advanced to the ſailor. How v. 
wards, T. 1154, 2 Ve 516: Baldwin v. Rochford, M. 22 C. % 
1 Wilſ. 229.} . | 150 

LA has 500 J. left him if he ſurvives teſtator's wife ; he ſells it for 
100 J., to be paid by 5 J per ann. to him and his executors, Sc., but 
if the wife dies in A. s life, what is then unpaid ſhall be paid in ? 


years 
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ar; the wiſe dies, the executors controvert the payment to the 
purchaſer, A. heats their anſwer read, blames them, and executes a 
deed of confirmation; this bargain ſhalh not be ſet aſide on a bill 
brought by 4. Cole v. Gibbons, T. 1734, Per King C. affirmed per 
14% C. 3 F. %%%/%hc a RT Re, RT * Jette 
(A man caught in bed with another man's wife, by the huſband 
vith a ſword in his hand, who is about to kill him, gives a note for 
1001. ; when payable, gives a bond for it, the court will not relieve 
azainſt the bond, tho' it would againſt the note. Per -Cowper C. 
Anon. yP. V. 2991 e 6 ; 
(3M 4% Or was tranſacted by an Agent. FRO 
So, if the frauddlent practice be managed by an agent, to which 
the party who gives the ſmall conſideration does not appear to have 
been privy. 1 Per. 240. | | 


3M ;.) So, a voluntary Settlement will be fraudulent as to Cre- 


„(A ſettlement is not fraudulent for being voluntary, but it is an 
evidence of fraud, and there is ſcarcely a caſe where the perſon con- 
veying was indebted at the time, that it has not been deemed fraudu- 
ent; where not indebted at the time, ſubſequent debts do not ſhake | 
the ſettlement. Hayward v. Hammond, M. 1738, 1 Ath. 13.] 

(So, if a voluntary ſettlement is made of lands, it will be fraudu- f 
lent as to creditors.” R. 1 Ch. R. 132. 4 5 - OW 
And as to articles for a purchaſe upon a valuable conſideration. 198 
t Ch. R. 146. Vide Covin. | "fa | LE. | | nt 
So, a bill of ſale from a man to 4. who cohabits with him as his 1 
wife. 2 Ver. 490. 7 | | 

So, a ſettlement with a power of revocation will be fraudulent as 
to creditors. Vide Eg. Abr. 148. : | 

Tho! made aſter marriage for the jointure of a wife, if it is not 8 
made 18 to an agreement precedent. bid. [Vide 2 Brown, \ nas 
90. 148. ] fy —_ 1 f 1 
If money is left to a huſband who ſettles it in truſtees to the uſe | By 
of himſelf for life, his wife for life, and then his children, it is void _ ma 
33 againſt his creditors, either before or after his marriage. Taylor v. | 3 388 
Janes, 7. 1743, 2 Alu. 600.) | : | ö 6 1 

If on marriage of A. and B., A. and his . e to ſettle 11 
in ellate on her, in conſideration of the marriage and her fortune, but 1 
flic refuſing to let the father have it, he ſays ſhe ſhall have none 
of his lands, and conveys therft to A., and A. afterwards being in- 
lebted, ſettles the lands on B. for jointure, and in ſtrict ſettlement, 
- cies; this is voluntary, and void againſt creditors. Beaumont v. 

rp, 7. 1747, 1 Veſ. 27.] | 
[But if a man having a ſon, A. contracts on a ſecond marriage to 
— 400 l. on wife for life, then to the iſſue of that marriage, toge- 
wer with A., and A. only ſurvives, he ſhall have the 400 J. not ſub- 
ject to his father's creditors. J7chell v. Beane, H. 1748, 1 Ve. 215. 
0, if A, makes a ſettlement for the jointure of his wife after mar- 
= with a power cf revocation, and afterwards upon a treaty of 
3 for his nephew, propoſes to ſettle lands of 700 Fer ann. 
1 Says + and B. on ſuch marriage, if a portion of 2500 J. is given 
Ver 100 in A. and B. are not of the value of 700 J. fer ann. the 
9 oe deficiency * 
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514 CHANCERY. 4 
deficiency ſhall not be ſupplied out of lands in D., ſettled many year, 
before for the jointure of his wife, thoꝰ ſuch ſettlement was voluntary, 

and with a power of revocatign. R. Ch. R. 148. 

h - So, if A. makes a voluntary ſettlement for payment of creditors, 
and for raiſing portions ſor his children, reſerving 50 J. per ann. 10 
himſelf for life, it will not be fraudulent againſt creditors by bond 
given twelve years afterwards, tho' the truſtees did not enter directiy, 
but ſuffered A. to live in his houſe. Cont. per Hutchins, but two com- 
miſſioners dub. 2 Ver. 261. e | 

[If A. upon the purchaſe of a term directs it . aſligned to B. 
in truſt for himſelf for life, and afterwards for a an with whom 
he cohabits as his wife, it will not be fraudulentz for the term never 
was in him, and upon a purchaſe a man diſpoſesof the eſtate as he 
pleaſes, and it will not be fraudulent. R. 2 Yer. 490.) 

[If a ſon taking a beneht from his father's will promiſes to make 
it good, it may be a valuable conſideration for a bond or ſettlement. 
Blount v. Doughty, P. 1747, 3 Atkyns, 481. 

LA. in partnerſhip with his two ſons B. and C.: B. wetired; 4. 
and C. continued in partnerſhip, and failed. In the interval large, 
ſums were paid to B. in reſpect of a balance alleged to be due to him 

on account. 'The affignees of A. and C. file a bill againſt B., and 
on circumſtances of fraud appearing, an account was decreed againſt 
B. with regard to the period of the laſt partnerſhip, but refuſed as te 
the previous time. Anderſon v. Maltby, 2 Veſ. jun. 24g. 

LA., deviſee of certain eſtates in truſt to ſell for payment of debts 
aſſigned to B. who waſted the property: B. was deviſee in fee under 
the ſame will of other eſtazes, part of which he mortgaged to 4. to 
ſecure a debt due to him, partly from deviſor, and partly from B. him- 
ſelf. The court directed that A. 's intereſt in the laſt-mentioned eſtates 
ſhould be ſubje& to the claims of the deviſor's ſpecialty creditors, 
and to the legacies of his daughters charged upon them. Fardwicke 


v. Mynd, 1 Anflr. 113.] 


(3 M 6.) But Fraud ſhall not be preſumed. 


But fraud ſhall not be preſumed in law or equity, without maniſel 
proof. 3 Ca. Ch. 8. 114. ; 
Nor, ſhall it be determined in equity, after it has been found b)? 
verdict at law. 2 Ver. 238. 2 5 
[Ola age and inadequacy of price not ſuſficient to preſume fraud. 
Lewis v. Pead, 1 Veſ. fun. 19.] @ 

[The creditors of the plaintiff, and among others the defendant, 
agreed to accept payment of their reſpective debts by inſtalments; 
the defendant got a new bond for halt of his demand, and took ji 
compoſition for the other half only; this held fraudulent on ie 
other creditors, and on the wife of the plaintiff, who joined in ſecur- 
ing the compoſition ; and that the defendant, having ſigned 
of compoſition, was e/topped from claiming any other debt then due, 
and concealed, Cecil v. Plaiſtoau, 1 Anftr. 202.3 _ Per? 

[Where a creditor apparently accepts a compoſition, and | apt 
receipt for it, in order to enable the debtor to deceive his other c 4 
ditors, but takes a ſecurity for the reſt of his debt, ſuch ſecurty” . 
void, altho* there be no joint agreement among the creditors, 20 = 


a” - 


I CHANCE RX. 1 
one be in fact deceived by the fraud. Fawcett v. Gee, 3 Ar. 


910. 6 . 
(Purchaſe of an eſtate in the Vr Indles by a creditor, under his 
own execution, was, on the circumſtances, held only a fecuri fi : 
the debt, the expences of the proceeding and incumbrances ad by 
him, With intereſt, and ſubject thereto, a re-conveyance was te E. | 
Lord Cranflown v. Johnſton, at the Rolls, 3 Veſ. jun. 170.] #6 
[On a deed of compoſition, one creditor was prevailed on by the 
debtor to repreſent his debt below the real amount, receivin . +4 
for the «dividend wn the remainder, and bonds for the remai . 
his debt beyond the amount of the dividend : on a bill fled by the 
debtor and a creditor,* party to the deed, the bonds were de 2 N 
be delivered up, but the court was of opinion that the d — — 
would be entitled to the benefit of the notes after all the ruſt. of he 
« were pres thoꝰ not as againſt the creditors, and — . 
% : : | 
* j 5 Wy is — the queſtion. Eqſfabroot v. Scott, at the 
(A. having an eſtate in fee of GoooV. a- year ing tenant 
life, without impeachment of waſte of 2 2 prongs 1 
year, with the reverſion in fee after an eſtate in tail Aale in B f his 
| only ſon by a former marriage, became indebted by mort 5 
ties, and otherwiſe, to the amount of near nd fir 497 9 we B. 
joined in conveying both eſtates to truſtees, upon truſt b 5 1 x 
mortgage, ſale of timber, or by rents and profits, to ay deb 1 
to apply ſo much of the rents and profits of what Would — 4 
fold, as ſhould ſeem meet to them, as a ſinking fund wee 4 
1 1 A., _ to ow the remaining cruſt eſtites lubject 13 
at ity of ooo J. to B., fo joint li I | 
A. for life, without impeach „ rw wy b = — 
21 years only; remainder to truſtees to Aro wh an war wr 
ſubject to a jointure to the wife of , — Dn 
K 1e . e of A., and portions for children b 
her, td the joint appointment of A. and B.; in default th 0h 5 
the — 8 of B. ſurviving; in default —— f 10 . it 
tall male; remainder to the other ſons of A. 1 * 8 
mainder to B. in tail; xgmainder to the daught t of 4 5 
crols remainders; reminder to B. in fee gh . 
ro full powers of management in the truſtees 12 * ad 1 
= kr won of new truſtees, as vacancies ſhould ha 3 
ultecs raiſed 50,000 J. by mortgage of the ſettled eſt 1 , 
applied to the debts; and they paid 2500 /. a-year t E. 3 
_ to B., from the date of the ſettlement 'U 5 th wy * 25 
erg yoo 2 2 the truſt for the debts, dope a pwn = 
z mita i tation 
nagemen ppret * 2 3 or to controul the 
„ee or an account againſt the truſtees; 
pana 45 C. held, iſt, that the deed could not be ſet aſid 
3 for fraud, nor under this bill totally; f y 5 
ror _ ſettled eſtate muſt be reveſted r of 1 
| ke re | nces 
maſt =: Ha CE fr ata. and the mortgagees, who 
parties: 2dly, that nge their ſecurities, or be paid, were not 
could not. f. Ar | rms charges of fraud required no anſwer, and 
fraud or miſtake, and = ee: chat upon the evidence there was no 
was a ſufficient _ * 5 joining to ſubject the ſettled eſtate 
Y 50 y, that che court would not in- 


terſere 


- 


At . - . * 
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terfere with the truſtees, there being no miſbehaviour, and that the 
payment of the annuityyto B. was good. The bill therefore wag dil. 
miſſed with - coſts, and the truſtees having been always ready to ac- 
count, the court refuſed to retain it for that purpoſe, but without 
prejudice to a bill for that only. Myddſeton v. Lord Kenyon, 2 Vi. 
un. 391. | | +4 AT 
LA fair voluntary conveyance may be good againſt creditors; 
notwithſtanding its being voluntary; and the fat. 27 Elia. c. 4. dots 
not go to it. By Lord Mangfield. Cad:gan v. Kennet, Cowper, 43 4] 
[But a conveyance after marriage of perſonal eſtate for the ſepa- 
rate uſe of the wiſe, is totally void as againſt dxeditors, for then there i; 
no conſideration. By Lord 1ſangfeld Ch. J. 3 Term Rep. 629, in ut.” 
[To make a voluntary ſettlement void againſt a ſubſequent pur. 


chaſer, within the fat. 27 Elia. c. 4. it muſt be covinous and frau- 
dulent, not voluntary only. Dae v. Routledge, Camper, 705.) * : 
(3 M7.) A Party to the Fraud ſhall not de relieved. | 
A party to the fraud mall not have relief; as, if A., entruſted to t 
receive intereſt for B, receives the principal, and then fails, aud " 
compounds for gs. in the pound; but B. will not accept ſuch com- 
poſition, without a private agreement for 175 J. A. fhall not be te- t 
lieved againſt thisagreement K. 2 Ver. 692. | al 
II A., on an intended marriage between his fon B. and C., pro 
poling to give a bond for 100 J. per ann. for their lives, and the ſui- in 
vivors, is perſuaded by C. to make it 150 /., that thereby her unde a 
may be induced to make a larger proviſion for her, promiſing to de- K. 
mand only 100 J., tho' there is no contract on the part of the uncle, ' 
and tho' C.'s mother is living, yet it A. treats with him, he fhall be 
conſidered as in /oco parentis, and A. ſhall not be relieved againit lis 
bond. Pitcairne v. Ogbourne T. 175 2Vef. 3755-] - 
So, if A. compounds with his creditors, but makes a private ©) 
agreement with ſome of them, to induce an acceptance of the con- 11 
poſition by others; he ſhall not be relieved on the agreement to 14 
compound, againſt the creditors, who ſigned. the agreement. 4. res 
2 Fer. 71. | 55 f g 
But if a mortgagee upon her marriage ſets the eſtate on herſclt „ 
for life, and afterwards on her iſſue, and the mortgagor, upon a de. * 
cree for redemption, pays the money to the mortgagee, who takes Pres 
no notice of the ſettlement in her anſwer z and. afterwards the ſon o 8 
the mortgagee recovers iu ejectmeñt: the mortgagor ſhall be relieved, 4 a 
for there was no default in him. * R. 2 Fer. 142. 1 your 
| | and 
(3 N.) Fine and Recovery. . deed 
| (3 N 1.) Avoided for Fraud, &c. =” nn 
Hancery will aid 2gainſt a fine or recovery ſuffered by . * five 1 


C a woman levies a fine, and declares. the uſe to 4. and 1 

where it was intended to him only for life. Jide poſe (4 K 1, 2 
84.) i | 8 

: = where there is proof that it was intended to A. only in truſt 

gud ſhe deviſes-it to B. Eg. Abr. 258. EE - 
So, if a deviſe is to truſtees, till debts are paid, and then 1 

infant and his heirs; B. enters, levies a fine, and hixe 1 


vw . 1 
# + 4 
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out claim, whereby the infant at full age is in ejectment; 
E be aided in 1 for he ſhall IF br the neglect of 
the truſtees in not entring. Eg. Abr. 2585. 0 
But Chancery does not vacate the fine or recovery for the fraud, 
but decrees- a re-conveyance; for if there be error in it, or if the 
fine is irregular, or raged, or obtained by practice, it may be vacated 
by the court of C. B. R. Ag. Abr. 259. e 
[Tenant for years, at will, or at ſufferance, cannot by a fine deveſt 
an eſtate, and turn it to a right. Brereton v. Gamul, H. 1741, 2 Ath.' 


ag | | | | "HT | 
"Confellon of Jeaſe,qniry, and ouſter in an ejectment will not give 

a ſciſin to defendant in ejectment, ſo as to enable him to levy a fine, 

Vid. | 7 | . 
Tho more parcels of land are put into a fine than belong to the 
consſor, yet a court of equity will reſtrain it to his land. id.] 

(Fines are leviM by all deſcriptions of names to take in every , 
thing ; and it is no objection, that any thing deſcribed was not really 
included. 1 Ve. jun. 138.] | * | . 

[Fine levied to certain uſes, and to no other, is functu officio; and 
there cannot be any new uſes. declaredby a ſubſequent deed without 
another fine. Semb. Corbett v. Barker, 1 Anſtr. 143.) » | _ 

[Suppoſing a fine to be good in law, yet if | is levied by a perſon 
who is in the nature of a truſtee, as an adminiſtrator and guardian, 
entitled to a ſum to pay debts, and diltribute to the infant, this court 
will not ſuffer it to bar the equitable intereſt of creditors and infant, 


E. Ponifret v. Ld. Windſor, T. 175 2, 2 Vef. 472] © 

(3N 2.) Aided, when deſective. 
90, equity will aid the defects in a fine, or recovery. Jide Eg. Ar. 
8 6 - . 


Q 
* 


{If huſband and wife mortgage, and covenant to levy a fine in 
Faſter term next, but do not till T. rinity three years aſter, andythen 
| {ell the equity of redemption, and covenant that the fine ſhall be to 
the uſes of this Jaſt deed, it is good. Fleetauoad v. Templeman, M. 
1740, 2 All. 79. ] 4 1 | 
hut if tenant in tail covenants to levy a fine, and the caption is 
taken, and hie dies before the fine is perſected, Chancery will not make 
the fine good. Semb. Eg. Abr. 258. Vide pot. (4 8 2. . 
So, if A., upon the marriage of his eldeſt ſon, levies a fine to the 
} ule of him in tail, and upon his death, without iſſue, to the uſe of the 
younger ſonn tail, Sr. The eldkſt has iſſue, who mortgages to B., 
and dies without iſſue: equity will not aid a defect in the date of the 
deed, which leads the uſcs, upon a bill by the younger ſon ; for the 
conibderation did not extend to him. R. Eg. Abr. 2587 
If a ſine is levied by a purchaſer, having notice of a truſt, tho? 
27 n without claim, the cfuy que truſt ſhall not be barred. 
. 0 5 i 7. ; 8 
. tenant ſor life makes a mortgage, and levies a fine to corrobo- 
; c * and aſterwards his ſon, who has the remainder in fee, enters 
or the forfeiture, the mortgagee ſhall have it during the life of the 
morgagor. Eg. Abr. 257. | | ; 
. 5nd during the life of his wife, if ſhe, having a truſt for ber life, 
lou g in the fue, K. 2 P. FV. 147. | 8 
„ But 


| | 
1 * 
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But if a purchaſey, without notice levies a fine, and fire years paſy, 
the truſt will be barred. ide Eq. Abr. 256. 

[But if A. in marriage ſettlement gives his wife a power to diſpoſe 
of 100 J. by will, to be paid to her a- year after his death, and in de. 
fault, empowers B. to make a leaſe-of lands to raiſe it; the wife 
makes an appointment, but never — the 108 J. while living the 
heirs of A. mortgage the land to C., without notice; C. afterwards 
purchaſes the lands; the heirs of A. levy fine, and convey the equity 
of redemption to C., who has then notice of the power; tho' fire 
years elapſe, yet the appointee {þall have th@100 J. and intereſt from 
one year after the wife's death. ;Willis v. Sorral; H. 1738, 1 4. 
Ins, 474.1 | | | | 

Vide Fine, (I 2.) 


| | | | + » 
* (30) Guardian, 
(3 © 1.) How he ſhall account. 


X7 HEN and bow 4 guardian ſhall be affigned to an infant, vid? 

Guardian, (A—F 2.) Videatte, (2 A 1.) ; 
If a parent receives a legacy given to his ſon, and is ſued for it, he 
ſhall not be allowed for the maintenance and education of the infant 
out of the principal ſum. R. 3g Car. 2. 2 Vent. 353. 

LA father cannot apply a legacy left to a child by a relation in its 
Maintenance, not putting it out apprentice, or ſetting it out in the 
world. Darley v. Darley, M. 1746, 3 Atkyns, 399. 

If a guardian compounds a debt, charged upon 95 eſtate of the in. 
fant, he ſhall not be allowed more of the infant than was paid. F. 
2 Ca. Ch. 245. | ER” | 

[lf any perſon, father or ſtranger, enters on an infant's eſtate, and 
continues in poſſeſſion, he ſhall account as a guardian, unleſs the infant 
| 73 it when of age. Morgan v. Morgan, H. 1737, 1 Athy, 
| 4 9. fi” | | | 
| But a father ſhall diſcount the money for putting out the infant 
= apprentice, out of a legacy given to his ſon. 2 Vent. 353. 1 /e. 
h 255- ELLE, 

2 Aer paid for a debt charged upon the eſtate of an infait. 
Ca. Ch. 157. . ERS > | ; 

And money laid out for education, where the intereſt is too little 
for that purpoſe. 1 Yer. 255. K. Ch, R. 24. 

' [Yetif a man leaves 100 /. to his ſon, not to be paig il 21, and | 
$7 per annum for his maintenance till then; the motfier executr 

all have no allowance for putting him apprentice, fitting him on 
for the Eaft Indies, or maintenance; but the 100“. and intereſt fron 
the ſon's death ſhall be paid to his legatee. Smee v. Martin, 3 
1723, Bunb. 136.] | | 


60 2.) How he ſhall manage the Eſtate of the Infant, 


If a guardian has money of an infant in his hands, her ſhall emplo) 
it in payment of debts charged upon the eſtate of the infant, 
ſhall not pay them with his own proper money. R. Ca. Ch. 156, 7 

LA. ſeiſed of ſome lands in fee, and of others in tail, deviſcs 1 
lands in fee (except 30 /. per annum) to his daughter, and dies, leaving 


ſon and daughter inſants; his widow takes the profits of both e 


hy = - — 1 


— —— — ̃ 7˙— 
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25 guardian, and on bill brought for account, ſwears ſhe paid bond- 


debts out of the profits of the entailed eſtategand then dies inſolvent; 


the anſwer cannot be read againſt the daughter, and there 1s no other 
evidence ; the court will intend ſhe paid the bond debts out of the 
ſe@6mple eſtate, as ſhe ought have done. Chaplin v. Chaplin, T. 
1735, 3P.W. 36 | | een 

If the eſtate of an infant is mortgaged, it may be diſcharged out 
of the aſſets of his father; and if the infant dies, whereby the eſtate 
deſcends to a remote heir, the guardian ſhall not have the. money 
repaid, 2 Ver. 193. 4 F 

If 100 J. is given to an infant at N. age of twenty-one, and if he 
dies before, to B. the guardian ſhall be allowed 20 /. out of the 1000. 
'S putting him out apprentice, tho? he died before twenty-one. 
2 Per. 1 | 03 


- 


80, theFuardian of an infant ought to pay tl intereſt due upon 
a mortgage gf his eſtate, out of the profits. 2 P. . 279. 


But if a Fuardian purchaſes for an infant lands, with the profits 


raiſed out of the real eſtate of the infant, and declares that it ſhall 
be for him and his heirs, if he diſcharges the guardian of the pur- 
chaſe · money; the infant dies under Me, the heir of the infant ſhall 
not have the land, the purchaſe not being made by the direction 
of Chancery, but his executor ſnall Ve the money. R. 1 Fer. 403. 
435. 2 4 2th 
[If a guardian is diretgd by will to make purchaſes for the bene- 
fit of infant, he may on a life in a leaſe's dropping take a new leaſe 


for new lives, ng therebyMhe eſtate which before would have de - 


ſcended parte mMrna, now deſcends parte paterna. Pierſon v. Short, 
T. 1739, 1 Hikyns, 480.] | 
So, if a guardian veſts the perſonal eſtate of an infant in the 
purchaſe of lands for the infant; the guardian ſhall take the pur- 
chaſe, and ſhall be anſwerable to the infant for the moneys Vid 
1 Ver. 436. c | X | 
(Guardian cangot turn infant's antient paſture into arable, tho? on 
account of the damper among cattle it is waſte. Clarke v. Thorpe, 
H. 1750, 2 Ve. 232. | oy 
lf truſtee has an infant's money to lay out in funds, and lays it 


out in trade, the infant has his option to take the profits of trade, or 


the intereſt, Anon. T. 1755, 2 Veſ. G29. : 
80, if A. dies indebted by bond or other ſpecialty, his heir under 
ige; if the guardian pays off the bonds, and takes aſſignments, | he 


ſhall have # diſcovery of aſſets againſt the heir of the infant; for he 


s not bound to pay the debts upon ſpecialty out of the real eſtate 


ol the infant. R. 2 Yer. 606. 


[The court may make a liberal allowance out of the infant's eſtate 
to a mother, a guardian, who is in diſtreſſed circumſtances. | Roach 
v. Garvan, M. 1748, 1 Veſ. 157.) | 23 


(30 3.) How directed by the Const, 13th «4 
Tf a guardian in ſocage is not of ſutfhciency, Chancery will oblige 


= to pive ſecurity, Decreed per North, 2 Mod. 177. Eg. Ca. 47. 


if he is ſuſpected to be inſuſkcient eee 
eee fr. I. dg Kg e 0s ee vin . ev 
| L14 | on 


DS 
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And the court cap determine a right to a guardianſhip. w; 
+ bill, upon a petition.” 2 P. IF. Pr, hy „ Py Withou 

[There may be an application to the court in-caſe of a guardianſji 
of children, tho there is no cauſe depending. Meg v. I. Gil 
M. 1737, 2Athyns, 14. 1 4y 

II there is no bill filed, no father Another, n — 4 
.  dian, no ſocage lands, the court will, on petitioff, refer to the maſter 
to ſee who is the moſt proper perſon for guardian. Ex parte Wat. 

king, T. 1752, 2 J,. 470-] | 

| [The court may do ſeveral things ex officio ſor infants; may giv: 
extrajudicial directions, may Har a ſtranger as amicus curiæ, may on 
his complaint of the guardian, and of abuſe of infant's eſtate, ind 
undertaking to pay coſts, direct the maſter to examine receivet's,ac- 
counts, Sc. E. Pomfret v. Ld. Windſor, T. 1752, 2 Ve/, _ 

So, if a guardiath by teliament endeavours to marry ti infant tc 
his diſparagement, Chancery will oblige him to give ſegurity to the 
contrary. 2 Ca. Ch. 238. Eg. Ca. 137. 2P.W. 1 1 | 
80, if a guardian commits waſte upon the eſtate of the infant, au 
injunction ſhall be granted. R. Hard. 96., = IS 

So, if the guardian to a baſſird is not « proper one, the cagrt ma) 
remove him to the natural father. Eg. Co. 116. 7 

CIf an infant is about to maxxy when there is no cauſe in court, 

without the approbatn of eee guardians, and they lile 

2 bill, and prefent a petition, the court will order the inſant to con- 

tinue in their care and cuſtody, and that they do not permit him to 

marry, and the father of the lady noi to permit his daughter to 

marry the infant without the conſent of the court. ®Caje of Ld. Roy 
mond (and Miſs Chetwynd), M. 8 G. 2. C. T. T. 58.] 

So, if any perfon marries an infant without the conſent of the 
guardian allowed by the court, it will be a contengpt. Eg. Ca. 177. 
SEES 4.5 *, 

Cont. if it is not a guardian allowed by the court. 2 P. V. 502. 

[Marrying an infant, ward of the court, is a contempt, tho the 
parties concerned did not know it. Herbert's Ca/ggT. 1731, 3 P. N. 
116. - TE. | 
Contra, to make perſons liable to the cenſute of the court, they 
muſt have had a hand in the contrivance of the marriage, and becu 
apprized that the infant was a ward of the court. More v. Mare, . 

3741, 2 Athyns, 157. © Re 5 f 
[be court will order a man not to marry a ward of the cou, 
and that all letters importing promiſe of marriage be produced be- 
fore the maſter, and if he is an infant, will order his guardian, os 
father,) tho' not beſore the court, not to permit him to marry the 
ward. Smith v. Smith, H. 1745, 3 Atkyns, 304. Beard v. Traun 
„A. 1749, 174,313. a E 5x 
If the court appoints a guardian, he uſually gives a recognizandt 
that the infant ſhall not marry, without the leave of the court, * 
his privity. P. 1 698. 2 P. W. 112. | 1 
| And if the clauſe (with his privity) is omitted, the court 
* not ſuffer the recognizance to be ſued, if done without his pr. 


P. V. 68. 


If a mother appointed guardian to two daughters by He — 


; to 
mitbenaycs, and endeavours to n one of them proper 


* 


* 1 
- perſon, the court will order her to place them with a pro- 
— chat the daughter ſhall nog marry Without leave of the 
7 nor A. ſee or write to her. Roach v. Garvan, M. 1748, 


< = s to a marriage may be committed. 2 P. V. 


5 | | : | 
"Bot if an uncle takes an infart out of the cuſtody of his guardian, 
for his advantageous education, and fends him out of the realm the 
infant ſhall be ſent for home. 2 Ca. Ch. 238, i 
If a guardian recovers upon a bond made to an infant, he ſhall 
de obliged to acknowledge ſatisfactioa for ſo much as he received. 
. 85 2. | . bf 8 
: Yet a guardian in ſocage ſhall not be compelled to give ſecurity, . 
tilbthere is ſome default in him. 3 Ch. R. 60, | 
[Infant went to Oxford, tho his "guardian would have him go 11 
to Cambridge ; the court ſent a meſſenger to carry him from Oxford 11 
to Cambridge, and on his returning again, another, tam to carry him nl 
to Cambridge, quam to ketp him there, Tremain's Caſe, P. 5 G. in. 
Canc. Str. 168.] | 
Lug court will not indulge an infagt in the choice of what ſchool ny 
he ante to, but will compel him to go where his guardian pleaſes. - i 
Hall v. Hall, T. 1749, 3 Atlynt, 721.] | 6 
[If teſtamentary guardians differ aÞ to the eFQ+:tion of their ward, 
the court will receive parol proof of the father's intention. Anon, 1 
(Ld. St. John's Caſe), M. 1750, 2.Vef. 56.] | | 
The inclination of an gnfant of the age of puberty as to t 
place of reſidenc@is of weight, where there is no imputation on th 


perſon choſen, M/s Nichol's Cafe, T. 1751, 2 %. 374. 


4.) When he ſhall be removed. 


If 2 guardian ut common law miſbehaves himſelf, the court upon 
cauſe ſhewn, may remove him. de H. Abr. 261. 1 P. V. 703. 

90, if a guardian appointed by the court is in poor circumſtances. . 
Eg. Ca. 116. 140, % | 

So, a guardian appointed by Chancery, or by the eccleſiaſtical court, 
is removed ad libitum. Eg. Ca. 140. | 

So, if guardians appointed by will miſbehave themſelves, the court 
may interpoſe. P. V. Jog. s * bac _ mY 
Or, if there is only a ſuſpicion of their miſbehaviour. P. IV. 3 
705. 5 | 5 | 
Or, if the guardians are directed to adviſe with B. who is attainted, 
they ought to F by the advice oFthe court. P. V. 706. 


4 + , 
(30 5.) When not. . 

But where à guardian is appointed by will, the court will not re- 9 * | 
move him. 2 Ca, Ch. 238. Without cauſe. Semb. 1 Ver. 442. * 

f ſeveral are appointed guardians, the court nominate 4 : 
ſurvivor ; for the intereſt ſurvives. Eq. Ca. 175. * 5 

if a father by will appoints his wife and A. guardians to his ſon, 
and, if bis wife marries, that they ſhall appoint another; the wife 
marries, but ſhe and A. do yot agree to name another, Chancery will 
?PPOint a guardian, K. P. . 703- in marg. 1 * 


6 


- will not remove hi 
For he has not the right of cuſtody by proximity of blood, R. 2G þ 


vs . CHANCERY. 


17 a guardian is appointed by the court for a lunati he 
# becauſ#there is another perſon — in bloog. 


5. 239. | ö 
So, if a guardian is appointed to the intent to 927 himſelf a debt, 
0 


due from the father, he ſhall not be removed without payment of the 

debt, or abuſe of the truſt. 1 Fer. 442. N 

ITet a teſtamentary guardian, as well as a guardian by nature ot 

nürture, or in focage, may be removed by Chancery, upon reaſonable 
4 


- cauſe. R. Eg. Ca. 141. P. V. 703. 


[The court will not determine a gnardianſhip, or diſcharge an 
order made for a guardian, becauſe of a marriage. Roach v. Gary, 


A. 1748, 1 Pe. 157.) * % 
(3 © 6.) When Payment to a Guardian is allowed. 


If gnardians appointed by will to an orphan, account in the cou 
of orphans, ſor money due to the orphan, and pay the balance 
to B. named guardian, at the requeſt of The friends of the orphan, 
by the court, who has given ſecurity pro tanto to the court; the pay- 
ment ſhall be good, tho' B. Mterwards fails, the orphan, Ibis full 
age, having allowed B. for his guardian. R. 2 Ch. R. 12. 

But if A. named guardian to an orphan, and executor to his mo- 
my. pays to B. chien by the friends of the orphan and approve! 

y the court for his guardian, money over and above the ſum for 
which B. gives ſecurity; that payment does not diſcharge A., the 


dhe orphaty after his full age, approves of B. for his guardian, R, 


2 Ch. R. 12. 

So, payment of a legacy to the father of an infant, tho' there 
was a parol direCtion by the teſtator, that it ſhould be paid to hin, 
and tho? the Ton accounts with the father, anq goes not make a 
demand of the legacy for fifteen years after hi all age, ſhall vt 


de allowed, when the fon aft H ards becomes a bankrupt. R. F. U. 


285. | 
(30 7.) The Power of a Guardian. 


A 5 ſhall be by common law, or by ſtatute. ; 

By common law there was a guardian in Chivalry; but this ws 
taken away by the /. 12 Car. 2. 24. But guardians in ſocage, by n. 
ture, or for cauſe of nurture, continue. Vide ante, (3 Ol.) 

By the ft. 4 & 5 Ph. & M. 8. if any take a damſel under ſixteen 
out of the cuſtody of the perſon to whom the father by will, or ac 
in his lifetime appoints it, he ſhaſſuffer two years' impriſonment, 0! 
Pay ſuch fine as the gpurt ſhall aſſeſs. | 1 

By theft. 12 Car. 2. 24. /. 8, 9. a father may by deed in his lie. 
time, or by will, diſpoſe of the cuſtody and tuition of his child : 
children, till their age of twenty-one or any lefler time, and ſuch di- 

Gvion of the guſtody to be good and effectual againſt all perſon 
claiming the god or tuition of ſuch child or children 2s gu 
dians in ſotage, or otherwiſe z and the perſons to whom ſuch cultoo? 
ſhall be diſpoſed, may maintain ag action of raviſhment of ward, ot 
treſpaſs againſſ any Soy * wrongfully taking them away, _— 
cover damages for the benefit of ſuch ch cr children. And tb 


a | into hei: 
perſons to whom ſuch euſtody ſhall be di poſed ay _ "cuſtody 


a 


a * as @a” RN ww 


: their age of twenty-one, or any lefler time according to ſuch di 
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to the uſe of ſuch child or children profits of all their 
_— the cuſtody and mgpagement of their perſonal eſtate, till 


poſition, and may bring ſuch actions as by law a guardian in ſoca 
might do. | | 


And if three are appointed, and one dies, the ſurvivors are 


guardians, tho? it is. not ſaid, t# the ſurvivors. R. 2 P. N. 107. 121. 
Guagdian in ſocage, or by the ff. 12 Car. 2. has an author 
and truſt coupled with an intereſt. 2 P. W. 122. Vide Guardian, 
(81, &c.—E 2.) | 33 
And therefore, he may make leaſes, grant copyholds, avow in his 
own name, maintain raviſhment gf ward, c. 2 P. V. 122. 
But a guardian by the of Ph. & M. has only a bare autho- 
rity. 2 P. V. 122. Po W EA 
[It is clear in point of law, that a teſtamentary ggjardianſhip is not 
aſignable. Mellifh v. Da Caſta, M. 1737, 2 Athyns, 14. | 


* 


F 
+ (4 F) Blezrs {> 

{6 P 1.) When ſubje& to the Debts of the Anceſtor. 

1.2 man by ſpecialty binds his heirs, the heir ſhall be liable to 


the payment of the debt, if he has aſſets 


ceſtor. Vide Aſſets (A). Pleader, (2 E 2, &c.) ante, (2 G 1, Or.) 
Vide Heir. | 


deſcent from his an- 


CA 


When he ſhall be bound by the covenant of the anceſſſÞr, vide in 


Covenant, (C 2.) 


And tho' the penalty of a bond is 40 J. inſtead 4 400 l., it ſhall 


be aided againſt the heir. R. 2 Ca. Ch. 225. | 
And there ſhall he the ſame decree againſt the beine upon 2 judg- 
ment at law. N. 2 Ca. Ch. 225. ö | 
If a man has land charged with an ahnuity of 250 J. for four years, 
and receives the rent, but does not pay the annuity ; the land ſhall 
be charged in the hands of his heir, tho? the four years are expired. 


R. 2 Ver, 180, 


If a man ſettles land in truſtees for payment of debts; it ſhall be 


good againſt the heir, tho' no creditor is a party, nor any particular 
debt expreſſed, nor covenant for payment., R. Ca. Ch, 249. Vide 
Pal. (a W 14.) . 


the conveyance would be otherwiſe void. Ca. Ch. 249. 


So, if land is ſettled to be ſold for payment of debts; tho' the 


heir ſhall have advantage of the perſonal eſtate, to be applied in the 


tilt place for payment of debts ; yet, a purchaſer of the land ſhall 


be ſafe, tho” the perſonal eſtate was not ſufficient for the payment 
of debts, and the heir ſhall take his remedy againſt the truſtee. R. 
2Ca, Ch, 115. | 


So, a purchaſer ſhall hold againſt the heir, tho' the truſtoe emb&- 
zies the money. id. : | * 9 | 
2 if A. grants a watercourſe in his land to B., and covenants 
2 and his heirs to cleanſ it, andghat all fines and recoveries 
— e land ſhall be for confirmation of t grant, and a recovery is 
erwards ſuſfered; tügzheir ſhall be obliged to cleanſe the water- 
courle, f# the corenaut Tuns with the land. Eq. r. 27. 


* 


* 
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* (3 P 2.) When not. - 
# But the heir ſhall not be anſwerable to another for the debt of hig F * 2 
anceſtor, who bound himſelf and his heirs by [pecighty, if he bas not 8 
aſſets by deſcent. | | | | hi 

So, in a writ of error againſt the heir on an erroneous judgment lif 
obtained by the anceſtor in a real action, the heir ſhall not gender 15 
dutnages, if be has not aſſets by deſcent. Bro. Aſets, 36 tl 

So, a bill for diſcovegy of aſſets, againſt the heir, to atisfy the * 
bond of his anceſtor, ſhall not be allowed, if it does not app&r that W 
the heir was bound by the bond. 1 Ver. 180. th 

So, if there is a verdiCt againſt M hcig, upon a falſe plea in debt I 

upon the bond of his anceſtor, and he N. before the day in bank, | 
a bill for relief againſt his deyiſce ſhall be diſmiſſed, 1 Per. 400. Fl 5 1 
(3 P;.) What Advantages an Heir ſhall have, and what not. n 
| When land is charged with the payment of debts, the perſonal 
eſtate ſhall be firſt applied in aid of the land. Vide ante, (3 A 3, &. fo 
—2 G 1.)—poſr. (3 Y 2.) 20 "SO" K. 
And the ſarplus ſhall be decreed to the heir. Vide ante, (3 A f. 

So, when by ſettlement portions are charged upon land, to be paid 1 
at full age, if the infants die before, the benefit accrues to the heir, ” 
Vide poft. (3 1 2. 8. 15.) . | | 2 

CIf a deviſes his real eſtate, and alſo his perſonal eſtate, to 
truſtees, Win both for payment of debts, and then to apply the W. 
money ariſing from the perſonal and alſo from the real eſtate among 1 
his five childreg thus, to the eldeſt ſon 200 /, which he gives bim «t to 
twenty-one, aME the reſidue thereof among the four others, ſhare and y 
ſhare alike; and if any of the four younger die, his ſhare to go to tte 2 


= ſurvivor, if the eldeſt die before twenty-one, the 200 J. ſhall go to ile 


heir of the teſtator. Cruſe v. Barley, M. 1727, 3 P. V. 20] k.. 
[Whether a portion charged on land is given with or without in- "a 
tereſt, by gged or by will, i the perſon dies before the age at which 8 
it become payable, it ſnall ſink into the eſtate. Boycot v. Cotton, M. 8 
1738, 1 Atkyns, 55 2.] | „ 1 
[But the intereſt accrued thereon before his death, if not paid, ſhal by 
be paid to the perſon who maintained him. id. ; a; 
So, if a deviſe is of the real eſtate, ſubject to debts and legacies, ws 
and that the creditors and legatees not paid may enter till ſatished; 25 
; * perſonal eſtate goes in the firſt place in aid of the real. R Was 
2 Ver. 121. | 1 a . 
So, a deviſe of lands for ſixteen years for payment of debts and 0 
legacies; the ſurplus ſhall be to the heir. 2 Ver. 645 | cor 
Or, if it is for 500 years to pay debts and legacies, and four years tha 
afterwards to attend the inheritance ; the ſurplus ſhall be immedi- L. 
ately to the heir after debts and legacies paid. 2 Ver. 645: the 
| Ca. I87. 4 4 4 104 the (C. 
3a, a deviſe of lands 4 be ſolg to pay debts and ou of | 
ſurplus to his executor, Md the perſonal eſtate ſhall go to the belt the 
2 Fer..045- -..: | "I lere 

f But if a man deœxiſes land to be ſold % A F debts co 


| | | „ 
| 


? 


4 


the perſonal eltate of the 


deviſes the eſtate in fee ſo mortgaged, and alſo an e 


ſeretal other ſums in 


* | 
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.- and the ſurplus to his heir, and deviſes his goods with his 
e my of his perſonal eſtate to his ſiſter, whom he 


houſe, and the reſi 


makes executrix ; the perſonaleftatg ſhall not go in aid of the real. 


2 Ver. 118. Eg. K. 72. 129. 
clf A. ſeiſed in fee of lands, 
bis worldly goods to his wife, and then deviſes the lands to her for 


pöteſted of perſonal eſtate, gives af 


life, then to R. his ſon, and his heirs, and gives M. his daughter 


1:01. to be paid her in twelve months after K. ſhall come to enjoy 
the premiſes; and if R. dies before his mother, then H. another ſon 
coming to tile poſſeſſion thereof, and ſurviving his mother, ſhall pay 
M. 2091. ; this charges the real eſtate oh and ſhall be paid by 
the heir claiming under the deviſee and he 
v. Leigh, AM. 1738, 1 Athyns, 57&] 


at law of teſtator. Miles 


So, it the 3 es and dies, chen the father dies; 


of the mortgage. Sal. 450. | „ 
If a man purchaſes an equity of redemption, the mortgage ſhall 
not be paid out of his perſonal eftate. 1 Ver. 37. 
So, if a mortgagor deviſes lands in mortgage to B. and other land 


ather ſhall not be applied for the payment 
4 | 


for payment of debts; B. ſhall take the lands in mortgage cum onere. 


R. 2 Fer. 183. 


— 


[If A. deviſes lands to B. in tall, remainder over, Cc. then in 
mortgage for 1300/., and deviſes other lands ſubject to his debts, 
in caſe his perſonal eltate and other eltates deviſed for that purpoſe 


are not ſufficient, to C.; the 1300/. mult be paid out of perſonal ' 


eſtate, or, if deficient, out of the real eſtate deviſed to C. 


Bartholo- 
metu v. May, H. 1737, 1 Atkyns, 487.J 1 


[If a man ſeiſed in fee of an eſtate, having borrowed money, gives 


bond for it, and afterwards a mortgage on it, and afterwards by will 
te for lives to 
A. his wife, and makes her ſole executrix, and after makingghis will 
purchaſes at two different times the reverſion in fee of the lifehold 
eſtate, and dies you altering his will : the lifehold eſtate, and the 
rererſion of it, fo purchaſed, ſhall deſcend to the heir at law, but it 
(hall be liable as real aſlcts ro exonerate the mortgaged eſtate inte 
deviſed to A. the wife. Galton v. Hauch, M. 1742, 1743, T. 
1744, 2 Athyns, 424. 427. 430-] e 1 

(If aſs B. his wiſe, ſeiſed in right of B. of lands in D., held 
by leaſe for three lives, and ſeiſed of the inheritance in fee, expectant 
on the death of B. s grandmother and mother, of a manor and lands 
in L., mortgage the lahds in D. for 1000/., and then the manor, 
&c. in L. for 800 J., and then on borrowing 200 J. mo 
both to payment of the three ſums, and before payment & dies, and 
B. becomes 2 ſeiſed, and borrows 240/. 6 d., which with 2591. 
197. 6d. intereſt, makes up 2400 /., and by indorſement on the ſe- 
cond mortgage makes both ſubject thereto; and then agrees with C. 
that for 2260 J. 107. ſhe will convey to him and his heirs the eſtate in 


I. ſubject to the two lives, the money to be applied in diſcharge of 


the mortgage,” and that the leaſe ſhould be renewed, and a third life 
(C.'s fon) added, and the C. to lend her 1600 J. to pay the reſidue 
y the motrgage, the fine; and her debtg, and C. pays roo/., and 

© grandmother dying, C. agrees to pay 146/. more, and pays 
„and the leaſe is ren? wed and the fine 


paid, 


t. f | is 


. 


lubject 


3 
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paid, and C. takes notes and a bond for the ſums advanced d 1 
agreement ſhall be compleated, and before he B. dies — 1 

On a bill brought by her adminiſtrator for himſelf and the cre. 
ditors of C. admitting the facts, the agreement ſhall be carried into 


execution againſt the heir at law. Lacon v. Mertin, M. 1743, heir 
3 Athyns, 1.] LIT | prec 
So, if in a mortgage there is no covenant for payment, and the have 


mortgagor's perſonal eſtate is deviſed to his wife; it ſhall not be aps 
plied to the mortgage. 2 Ver. 701. Eg. Ca. 129. i 
© Bo, if A. having power to charge 5300 J. for payment of debt, to 8 
makes a mortgage for tit purpoſe, and, upon an aſſignment of the 
mortgage, his ſon covenints to pay; the perſonal eſtate of the fon 
ſhall not be applied. 2 P. V. 659. t | 
If a debt is recovered againſt the heir upon the bond of his au- 
ceſtor, when the executor has aſſets; the executor ſhall be compelled will, 
in equity to reimburſe the heir. Ca. Ch. 74. Per Hale, Hard. 512. 
1 Ch, R. 156. | 1 | 
If a man enters into an article for the purchaſe of land and dies, und 
the money ſhall be decreed to tho heir for the purchaſe. 1 Sal. 154, be | 
2 P. V. (632.) Vide Aſſets, ante, (2 G 1.) | 
So, a mortgagee ſhall be paid out of the perſonal eſtate, if there are min; 
aſſets ſor debts and legacies. Sal. 449. R. Ch. R. 401. | 
So, if there is a reſiduary legatee, the heir ſhall be aided out of 
the perſonal eſtate, R. 2 Ver. 43. R. Eg. R. 72. 


vw 


Tho' he be the deviſee, after the death of the reſiduary legatee, tO al 
and alſo heir. Dub. 2 Ver. 470.  _ 3 ; | 

| But if a man is indebted by mortgage, ſtat. &'c. which charge the (l 
realeſtate, and there are perſonal aſſets for other debts ; if the mon- fery 
gagee, Cc. recover their debts out of the perſonal eſtate, the other K U 
eit 


credifors ſhall be relieved againſt the heir in equity, for ſo much a 
was chatgeable on the real eſtate. Vide pot. (3 1 6.) 
So, ſhäll a legatee, where, by extent, Cc. upon the pegſonal eſtate, after 
no aſſets remain for legacies. R. 2 Ca. Ch. 5. | 5 wg 
Or, if the perſonal aſſets are exhauſted by payment of debts, tot 
which the land was ey ir onde ar 
If the caſe is dubious, Me heir {tall be preferred, D. Ca. Cb.) 


2 Ver. 571. oy | : 
If a deviſe is 40 a daughter in fee, (proviſo that the 1 8 heit 
ſhall have the land, if he pays 5c J. at ſuch a day; if he does not pi) 
it at the day, and the daughter ſells, the heir ſhall be relieved, upon 
payment afterwards, againſt the vendee. M2 Ca. Ch. 1. | 
| If a dgyiſc is to 4. and his heirs, in truſt to pay a third of the 
tochis wife in lieu of dower, tilb his ſon is twenty-one; 2d 
out of two-thirds to raiſe portions for younger children, and after the 
full age of his ſon, to him in tail, Cc. If the ſon dies before the 
age of twenty-one, the profits after the death of the wife and the 
portions raiſed, go to the heir at law, his executor, or adminiſtrator. 
R.2 Fer. 139. ö 1 ; mul 
” If a man deviſe to three and their heirs, to the uſe, or in ft 
for A. for life, and his iſſue ſeverally in bail male, without limits 
any uſe or truſt of the fee; it ſhall be decreed to his heir at law, 
not to the truſtees. R. 2 Ver. 644. n Pn 
If a man fettles ay eſtate by deed or will, all that us _—_ 
* ; 


. 0 L 4 


* 
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1 diſpoſed of goes to his heir 3 as, if he ſettles an eſtate in truſt, 
2 if 2 Ager fries A. and has iflue, it ſhall be to 4. and 


teirs at law; if the daughter has no iſſue, whereby the condition 
precedent ĩs not performed, and A. cannot take for his life, C. ſhall, 
have one moiety of the profits, and B. the other, during the life of 
A. R. Ca. Parl. 87. 86 | 


200 J.; if it ſells for more than 800 J. and lese than 1000/7. the ſur- 
plus ſhall belong to the heir as a reſulting truſt, Stonehouſe v. Evelyn, 
P. 1734, 3 P. V. 252. / oa CD 

lf there is an executory- deviſe: of lands with à provifo in the 
will, that the profits (beyond an allowance) ſhall be laid up for 
the firſt perſon that ſhall be entitled to the lands when he attains. 
twenty-one, agd the teſtator dies, leaving no perſon in 75 to take. 
under the limitations; until ſuch pggſon be born, the profits are to 
be looked upon as a reſidue undiſp of, and deſcend to the heir at 
law, Hopkins v. Hopkins, M. 8 G. 2. C. T. T. 44. To this deter- 
mination Mr. Pope alludes in his account of Vulture Hopkins.) 

(And if ſuch perſon comes in efſe, and dies, the heir at Jaw is 
ill entitled to the profits above the maintenance during this infant's 


to an eſtate for life in poſſeſſion. Hoptins v. Hopkins, T. 1749, 1 J. 


]-- 1. eel a 

(lf A. ſe lands in H. to himſelf for life, to truſtees to pre- 
ſerve, &c. to his firſt and other ſons in tail, to B. for life, to truſtees 
to preſerve, &c, and to his firſt and other ſons in tail, to the right 
beirs of A. with power of revocation on ſettling other lands in G. 


afterwards by will deviſes theſe lands to C. for life, nd all his other 
imgs to trullees, for the uſe of his only daughter and child, with 
temainders over, and directs all his perſonal eſtate to be laid out! 
lands to be ſettled to the ſame uſes; ang, afterwards. by leaſe a 


ment, conygys lands in J. to the ſame ufes as-thoſe in H., but theſe. 
lands are mot of equal value, and are ſubject with others to a term 
to raile 16,000 J., this is not a good execution of the power of re- 
vocation 3 the ſecond deed is a revocation of the will as to the lands 
in 7. thereby ſettled, and if B. chuſes to adhere to the lands in H., 

le is a truſtee for the lands in Y. for teſtatoFs heir at law, and C. is 


| Alkynr, 575. | 
(If a man deviſes all his freehold lands in the occupation of L. 


leaſes, judgments, mortgages, &c. or in any other thing whatſoeyer, 


* 


* 


Iv. Perkin, M. 1740, 2 Athyns, 102. a 
Ha man deviſes to his fon H. all his freehold and copyhold in C. 


purchaſed after the ſurrender, only what was ſurrendred ſhall 
| | va, 


. * 


his wife for their lives, and after their death without iſſue, to B. in 
tail, and for default of ſuch ifſue-to C., which B. and C. are his 


If one deviſes a rent-charge to be ſold to pay legacies amounting p 
o 8001., and if it ſells. for 1000 J. then to pay a further legacy or 


life, and to all profits afterwards, till a perſon comes in eſe, entitled 


of equal value, and free from incumbrances to the ſame uſęs; and 


releale intended as an execution of the revocation in the firſt ſettle» - 


not entitled to any equity againſt him. Burgoigne v. Fox, P. 1738, 


and all the reſt of his eſtate, conſiſting of ready money, jewels, .. 


or whereſoever, to his wife, yet the relt of real eſtate does not pak. . 


(#hich copyhold I have ſurrendred to the uſe 111) Bod fe. - 
i of my will) ind dies, 
pong ſurtendred part of a houfe, and not the other part Which he as 


* 


* 
- 
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| ſhall be decreed to his heir. R. Ca. Ch. 311. 
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paſs, and the cuſtomary heir ſhall not be diſinherited of the ref. 


Gaſcoigne v. Barker, M. 1743, 3 Atkyns, 8.] 


[If a man by articles before marriage covenants to ſettle lands, or 
a rent-charge thereout, of 40 J. per annum on truſtees, to the uſe of 
him for life, wife for life, in bar of dower, remainder to the heirs 
of their bodies, and he has then no real eſtate, but purchaſes after. 
wards one of 91. in A. and then another of 4o/. in B., ſubje& to 


an eſtate for liſe to another in an undivided moiety, the lands in 4, 


and the moiety in poſſeſſion of thoſe in B., ſhall be conſidered ;; 


purchaſed in performance ef the covenant, and go towards the yi. 


dow's jointure, the moſety not in poſſeſſion ſhall go to the heir x 
law. Deacon v. Smith, P. 1746, 3 Atkyns, 323.) 1 

Flf A. by articles previous to his marriage with B. covenants to 
lay out 2000 J. in land, and to ſettle on A. for life, B. for life, then to 
truſtees to ſell and divide the money among the children of the mar. 


Tiage, to ſons at 21, daughters 21 or marriage, provided no ſale be 


made till one of the ſhares become payable ;z and lands are purchaſec, 
part before, part after A.'s death C. the only child attains 21 i 
B.'s life, but never applies for Male, nor are the lands conveyed to 
her, but ſhe lets leaſes of them, reſerving rent to her and her heirs; 


B. dies; C. dies inteſtate ; the lands ſhall go to the heir at law, and 


not be conſidered as perſonal eſtate. Crabtree v. Bramble, H. 1747, 
3 Atk, 680.] | 

[If a woman under age gives a perſonal legacy to her daugliter, 
and deviſes her real eſtate to a ſtranger, the daughter is not obliged 
to make an election, but ſhall take the legacy under the will, and the 
real eftate as heir at law, the will as to that being v Herle v, 
Greenbank, P. 1149, 3 Alb. 695. 1 Pef. 298.] 

[If a man gives legacies to his executors, and a copyhold to A., he 
paying his executors 1000 /., and gives the reſidue of his eſtate to: 
charity, this 1000 J. is a charge on real eſtate, therefore void by fi- 
tute of mortmain, and the deviſce cannot take without performing the 
condition, therefore the 1000 J. ſhall go to the heir. Arnold v. Chat 
man, T. 1748, 1 ef. 108.) ; 

If a man ſettles an eſtate in truſt for ſuch uſes as he ſhall appoi!, 
and appoints that the truſtees convey to his daughters generally; the 
daughters have only an eſtate for life, and the heirs ſhall have the rt 
verſion. R. 2 Ca. Ch. 125. ; 

Tho' the truſt was for want of an appointment, to his ſon anc 
daughters and their heirs; for he has made an appointment. 


* 


2 Ca. Ch. 125. — 8 | | 
So, if a leaſe for three lives is in truſt for B., who dies; the tru! 


If a deviſe is of land for fifteen years, in truſt for payment of 


debts; after the dehts are paid, the reſidue of the profits during the 
years ſhall be decreed to the heir. N. capt. but a Yu. is there matt 
Cay Ch. 98. 1 Ch. R. 263. | * 
{Money agreed to be laid out in land ſhall be taken as land, 20 
to the heir, whether the money was in the hands of truſtees, ot 1 


mained in the hands of the covenantor. Lechmere v. E. Carliſle, 


1733, 3 P. V. 211. G. T. T. 80.] | 3 3 
(But if the covenantor after the covenant purchaſes lands in fer 


ſimple, (tho' without the —_ truſtees, as the agreement "i 
quired,) they (hall go as a ſatisfaction pro tanto, Lid. b 


* 


= 
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[If money is ſettled to be laid out in land, and afterwards all the 
jes intereſted agree, that if A. dies before it is ſo inveſted, then 
it ſhall go to them, and their executors and adminiſtrators, accord 
ing to their reſpective intereſts, and one of the parties dies before 
4., it ſhall go to the heir, and not tothe executor. Oldham v. Hugher, 
M. 1742, 2 Athyns, 452-] 3 5 2 | 
[But where there is a truſt of money clearly intended to be conſi- 
dered as money, tho? afterwards there is a power given to the truſ- 
tees to lay it out in land, = if it is not done, it ſhall not be conſidered 
as land, nor go to the heir. Stamper v. Millar, H. 1744, 3 At- 
int, 212. | | | | 
685 if l man by will direQs his real eſtate to be fold, and the 
produce, together with his perſonal, to pay debts and legacies, and | 
one of the legacies is void by law, or lapſes, it goes to the reſiduary | 
legatee, not to the heir at law. Durour v. Motteux, M. 1745, 1 Vee | 
20. | | 
: 5 where A. by will directed money to be laid out in manors, | | 
lands, tenements, tithes, and hereditaments, or very long terms, with $88 
limitations applicable to real eſta held that the quality of land my 
was not imperatively fixed on the money, ſince it might be inveſted i 
in land, and ſtill continue perſonalty. Walker v. Denne, 2 Vgſ. jun. 
170, 3 | | 
75 between real and perſonal repreſentatives their rights are purely 
legal ; chance decides between them z and neither has any equity to 
convert the property. Jbid. 261.] 
(An heir is excluded only by teſtator's giving to ſomebody elle ; 
for the heir will take what is not diſpoſed of even againſt teſtator's 
intention. 2 J. pun. 225,] | 
A. entitled to a ſum of money, ſecured by a truſt term, and alſo to 
another ſum of money under a covenant in her father's ſettlement to 
convey to the uſe of his eldeſt ſon in fee, ſubject to ſuch ſecond ſum 
as an additional proviſion for younger children; dies before either of 
the ſums was raiſed, leaving her brother a Junatic her ſole next of 
kin, and entitled to the eſtates liable to the two ſums z he dies, and 
held that his heir takes the eſtates diſcharged. The - truſt term 
makes no difference ; for it remains inert, unleſs required to be exe- 
cured for 2 purpoſes: the truſtees have no diſcretion. Lord 
Compton v. Oxenden, 2 Vef. jun. 261.) | | : 
[ Teitatrix directed her real eſtate to be ſold, and all her eſtate to 
be converted into money, for the purpoſes of her will, which were 
all ſatisfied without touching the real: no equity for the next of kin 
vor 2 heir. Chitty v. Parker, 2 Veſ. jun. 271. 4 Bro. C. C. 
411. S. C. | . 
(Lands deviſed to be ſold ; the produce to be applied as after-men- 
tioned; if no diſpoſition be made, the heir ſhall take. She/don v. 
Barnes, 2 V. ef. jren. 447.) : = 
[Teſtator gave real eſtates to be ſold, and the produce d he conſi- 
dered as part of his perſonal eſtate, and thereout, and o of hie per- 
nal eſtate gave legacies to his next of kin, heir, and others; he gave 
other eſtates to be ſold, and the produce to be conſidered from 
h as other part of his ſaid perſonal, eſtate, and to be .difs _ 
po ed of in manner following: he then gave legacies, and ſome | 
vor Itch, and other legacies out of his ſaid truſt· monics 
** ; M m and 
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and perſonal eſtate, and gave his executor 100017. to be diſpoſed of 


according to any inſtructions he might leave in writing, and gave al 


the reſidue of his goods and chattels, perſonal eſtates, and effect; 
whatſoever, ſubject to debts, legacies, Oc. No'inſtruQions being 
found, the heir held to be entitled to the 1000 J. Collins v. Wakemay 
2 Veſ. jun. 683. . . : 

[Deriſe of real and perſonal eſtate in truſt to diſcharge debts aw 
legacies; the perſonal alone being ſufficient, and the reſidue undi(. 
poſed of, held to be a reſulting truſt as to the real for the heit at lay, 
Robinſen v. Taylor, 1 Veſ. jun. 44. 5 | 

LLenant in tail reſtrained as to alienation, but with powers ol 


leaſing and jointure, with the reſtrictions uſual on tenants for life, 


conſidered as tenant for life, and his adminiſtratrix held to be a cre- 
ditor for a charge on the eſtate paid by him, and which he treated , 
a charge, tho* the fubſcquent remainders were exactly of the fame 
nature; and the term being originally a ſhort one, had little more 
than 40 years to run. Counteſs of Shrewſbury v. the Earl of Slim 
bury, 1 Veſ. jun. 227. 3 Bro: C. C. 120. S. C.] | 
[Deviſe of perſonal eſtate, and of rents and profits of real, in truſ 
to accumulate and be laid out in land, to be conveyed with the real io 
the youngeſt or only ſon of the truſtee at 21: held a veſted inteteli 
by executory deviſe in an only turviving ſon, and not to wait till the 
eath of the father, but liable to be deveſted by birth of another ſor. 
he truſtee ſurvived his ſon ſeveral years, and received the rents and 
profits till his death, but never laid them out in land as directed; 
thoſe accrued after the fon made his will held to be an equitable i- 
tereſt in land, and therefore to paſs under it. Perry v. Philips, 1 77; 
Jun. 251.) | | 
IA. conceiving himſelf entitled to a.copyhold was admitted, an 
ſold it: it afterwards deſcended to him: he died without perſccting 
the conveyance. This is a perſonal equity, and does not bind lus 


heir. Semb. Morſe v. Faulkner, 1 Anſtr. 11.) 


{By ſettlement on marriage, reciting an intention to provide for ile 
wite and children, certain tolls were granted for the remainder of 
grantor's term, in truſt to raiſe an annuity for the lives of the wit 
and her mother, and the ſurvivor : then reciting that the remaince: 
of the term might expire in the life of the wife or her elite, 
therefore to make a proviſion for her and her children by her ee 
any future huſband; the truſtees ſhould be poſſeſſed of the ſaid toi 
for the remainder of the term, upon truſt to raiſe aſter the deatlis 6 
the grantor and the mother of the wife, 100 J. annually, to be place 
out in the purchaſe of freehold lands or hereditaments, or leaſe 
eſtates for two or three lives, as often as a competcut ſum [a6u 
raiſed for that purpofe, and until convenient purchaſes ſhould 0 f 
to be inveſted in government ſecurities upon truſt; in caſe the _— 
ſhould ſurvive the term, to pay the rents and profits of go 8 
or eſtates ſo to be purchaſed, or the intereſt, produce, and pro 2 ; 
ariſe from the money ſo intended to be placed out, until ſuc 5 
chaſe ſhould be made, to the wiſe for life: and after her d na 
apply the ſaid rents and profits, or intereſt-money towards up 
port and maintenance of ſuch child and children of her as 
living at her death till the youngeſt ſhould be 21 ; and 
poſſeſled of ſuch eſtates ſo to be purchaſed, or of the mone 
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to the uſe of ſuch child and children, in ſuch ſhares and proportions, 
yable at 21, as the ſurvivor of the huſband and wife ſhould by will 

or deed direct, limit, and appoint z in default thereof to the uſe. of 
all ſuch children, equally to be divided at their reſpective ages of 213 
but if ſhe ſhould die without leaving any child or children, or all 
ſhould die under 21, then to the uſe of the grantor, his heirs, execu- 
tors, adminiſtrators, and aſſigns, and after paying the ſaid-annuities, to 
be poſſeſſed of all the ſurplus money ariſing from the ſaid tolls during 
the remainder of the term for the uſe of the, grantor, his executors, 
Sc. From the death of the grantor, who ſurvived the wife's mother, 
the truſtees received 1001. a- year, and laid out in ſtock the ſums 
received, and the produce. One ſon was the only iſſue; he attained 
21 in the life of his mother, and ſurvived her. The court would not 
inveſt the fund in land; but held it with the accumulations from the 
death of the grantor, and the future payments as a veſted intereſt in 
the ſon at 21, and as perſonal eſtate belonging to his adminiſtrator, 
Stwann v. Fannereau, 3 Veſ. jun. 41.] ee 
Teſtator deviſed all the reſidue of his eſtates, as well copyhold as 


uſe of my will on ſeveral truſts in favour of his wife and children, the 
only truſt for the eldeſt ſon and heir was an annuity of 300 J. for life, 
remainder to his wife and children, the teſtator having, in fact, never 
ſurrendred the copyhold, the kin was decreed to elect, and was held 
not bound by receiving half a-year's payment of the annuity while 
abroad. Rumbold v. Rumbold, 3 Veſ. jun. 65. 

[Eſtate ſold, ſubject to a mortgage, held to be exonerated in fa- 
your of the heir by the perſonal eſtate of the purchaſer, his acts hav- 
ing clearly made it his perſonal debt. At the Rolls, Wood v. Hunting- 
ferd, 3 Veſ. jun. 128.) EST 

[Altho' the teſtator charged his real eſtate with debts in aid of the 
perſonal, held that the perſonal might be given exempt from the 
= by an unatteſted codicil. Coxe v. Baſſet, at the Rolls, 3 Ve. jun. 
155. | : 

(Real and perſonal eſtate deviſed to the executor in truſt to pay 


the only Purpoſe of deviſing the real eſtate to inſure payment of the 
debts, without any intention to diſinherit the heir, it was held only 
a charge, and that the heir was entitled to the ſurplus of the real 

ſtate. Halliday v. Hudſon, 3 Veſ. jun. 210.]J | 
{Money bequeathed to A. to remain at intereſt or to be by him 
bid out in real eſtates, ta go with other eſtates deviſed. A. being 
tenant in tail of the real eſtates, and being entitled under an aſſign- 
"_ of the money from the reverſioner, ſubject to contingent limit- 
diſpoſed of the money by will: the court inclined in favour 
Ka diſpoſition, on the ground that A. might have called for the 
r abſolute owner; but it was eſtabliſhed on the option to 
[Perf it perſonal eſtate. Amler v. Amler, 3 Veſ. jun. 5839.) 
805 7 onal eſtate not exempted from debts by a charge ou the real. 
Ret . Griffin, 3 Veſ. jun. 266. 74 0 „ 
* — ate deviſed to be ſold, and the produce diſpoſed of with 
1 lonal, with a power to 7 N the ſund to be laid out in land, 
m 2 | | no 


tom the annuity not placed out in one or more purchaſe or purchaſes,. 


freehold, the copyhold part having been previouſly ſurtendred to the 


debts and legacies, the reſt and reſidue to himſelf, it appearing to be 
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no ſuch direction having been given, it was held perſonal propeny ; 
Aaberiy v. Strode, 3 Fe. um 450.] = ; 
Under the conſtitution of the Hand-in-Hand Fire-office, the heir 
to whom, on the death of the inſurer, the property, being freehold, 
deſcended, cannot have the benefit of the policy without aſſignment, 
Mildmay v. Folgham, 3 Veſ. jun. 411.} 

[Truſt term in a will to raiſe out of a real eſtate ſeveral ſums, of 
which ſome were ſecured by the teſtator's bond and covenant, the in- 
tention being to give them as portions out of the land, not as debts 
or legacies, the perſonal eſtate held not applicable. Reade v. Litck- 
field, 3 Ve. jun. 475. ] OA > 

[An heir at law has no equity, except to remove incumbrances in 
the way of his legal right. He cannot call for an inſpeCtion of deeds 
in the poſſeſſion of the deviſees. Lady Shaft/bury v. Arrowfmith, 
4 Vef. jun. 66. (See alſo Ivy v. Kekewich, 2 Veſ. jun. 679.)] 

[Bill by heir in tail againſt deviſees. On motion an inſpection was 
ordered of all deeds of ſettlement admitted to be in the poſſeſſion of 
_ defendants, creating eſtates in tail general, but no farther. 
Did. | 
_ [Teſtator gives legacies to be raiſed by the means after pointed ont ; 
then directs an eſtate to be purchaſed, a ſum to be raiſed for mainte- 
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er ſhould have, equally ; if ſhe dies without. iſſue, to others, 
—— that on the deat of annuitants their annuities Nan ar | 
back to the reſidue, and go to thoſe in remainder over, but thi 
rovided his daughter dies without ifſue, otherwiſe to he divided 
among them equally ; the ſurplus rents and profits of the real eſtate 
accumulate, and do not ga to the heir at law but whether to the 
daughter's children or to thoſe in remainder over, & ?' Gibſon v. 
Ld. Montford, T. 1750, 1 J 485.] i +. aa © hve 
If by articles the portion of the wife, and ſo much money of the 
huſband are to be veſted in a purchaſe for the uſe of the huſband and 
wife and the heirs of their bodies, without ſaying how the uſe ſhall 
be afterwards, and both die without iſſue before a purchaſe - all the 
money ſhall go to the heir of the huſband, and not to the executor 
of the wife, tho' ſhe ſurvived. R. 2 Ver. 20. | , | 
If an heir purchaſes a prior mortgage or incumbrance to defend 
lim from meſne incumbrances ; yn a bill by the meſne mortgagees, 
this prior mortgage does not aid the heir; for he ſhall not be allowed 
more than the money bond fide paid for the purchaſe of it. R. 2 Vent. 


353. 1 Ver. 335, 6. 464. 


If a man creates a term in truſtees for portions for his daughters to 
be paid at marriage, or age- of 21 years, and afterwards in truſt for 
his heir, and by his will deviſes the like portions for his daughters, 
but ſays that his daughters ſhall not have double . portions, and one 
daughter dies under age and unmarried : her portion finks for th 
benefit of the heir. R. 1 Ver. 205. 324. R. 2 Ver. 93. Pige 
72. (3 J 8.) HAM 
So, if the term is for raiſing 6000 J. for the iſſue with which his 
wife is privement enſeint, if it be a daughter; a daughter is born, but 
dies; the portion does not go to her adminiſtrator, but ſinks for the 
benefit of the heir. R. 2 Ver. 208. 2 bs 
If A. covenants to pay 1000 J. to B. for building a new houſe 
upon his eſtate, and dies before the houſe is built ; the heir, if there 
are perſonal aſſets, ſhall compel the executor or adminiſtrator to 
| build the houſe, Jbid. 322. | 1 3 
(If a perſon incapable to manage his affairs, and who is afterwards 
found lunatic, at that time lays out part of his perfonal in the pur- 
chaſe of real eſtate, with the approbation of his only ſon, the pur - 
chaſe ſhall ſtand. Sergeſon v. Sealey, M. 1742, 2 Athyns, 412.) 
But if a portion is limited to be raiſed out of land for a daughter, 
without limiting any time of payment; if the daughter, at her age 
of 17, diſpoſes of the ſum to be raiſed by her will, the portion ſhall 
be paid to the executor of the daughter. R. 2 Ver. 74. 3 "7 3 Shades 
So, if the portion is appointed to be paid at the age of 18 or mar- 
nage, the daughter, after 18, may diſpoſe of it by her will, tho' ſhe 
= before marriage, R, and affirmed in Parliament, 2 Ver. 352. 
5 a man deviſes lands to A. to pay 600 /., to be within ſix months 
= his death, and in default thereof to F. and his heirsz B. dies 
os ; three months; the lands ſhall go by the limitation to the heir, 
= ot as a mortgage to the executor. R. 1 Ver. 402. Eg. Abr. 
* A., ircumbent and patron of B., as to his worldly goods, after 
gebts pad, diſpoſes thuz; Le deviſes the advowton, glebe, profits, 
| M m 3 and 
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and appurtenances, to C., his mother-in-law, willing lier to ſell 
as ſoon as ſhe conveniently and lawfully may to Eaton College, or if 
they do not agree, to Trinity, or if they do not agree, to any col. 
lege, the beſt purchaſer ; and gives C., her heirs, c. his freeholg 
lands in O., and after ſome ſmall legacies gives her the reſidue, and 
makes her executrix ; there is no reſulting truft to the heirs at law of 
y but a deviſe of the beneficial intereſt to C., with injunQtion to 
ſell to particular ſocieties. Hill v. Biſhop of Londou, H. 1738, and 7. 
17399 1.Atkyns, 618.] | 
II A. patron and incumbent of S., by will deviſes the advowſon 
to B. on truſt, to preſent V. his ſon, and then to ſell it, and after 
payment of debts to diſtribute the reſidue in thirds to his daughters, 
and if either die before 21, or marriage, her third to the fon if hc 
confirms the will by deed, if not, to the ſurviving daughters; . is 
reſented and dies before the ſale, leaving an infant daughter; there 
is no reſulting truſt for the heir at law, and the ownerſhip in equity 
is veſted in the cgſtuy que truft of the ſurplus, who ſhall preſent. Hau- 
king v. Chappel, MH. 1739, 1 Atkynr, 621. . 
| (Ifa man ſeiſed in fee of A. directs that it ſhall be exchanged ſor I. 
and for that purpoſe deviſes it to truſtees to make the exchange, and to 
permit his wife to enjoy A. till the exchange, and then to ſettle B. on 
is wife for life, with remainders to the ſame perſons to whom he 
had limited other manors by his will, whereby he has deviſed all his 
real eſtateg to truſtegs, and the exchange cannot be made; the heir at 
law of the teſtator, and of the ſurviving truſtee for A. ſhall not hare 
A., but the perſon entitled under the will to the other manors ſhall 
have it. E. Coventry y. Coventry, T. 1742, 2 Athyns, 366.] 
[The court will not declare a will well proved, where the heir 2 


law is not before the court, tho' he cannot be found; but it will de- 
cree a ſale. French v. Baron, H. 1740, 2 Athyns, 120.] 
[If an heir at law, defendant admits the will that diſinherits him, 
he is not entitled to inſpect the deeds of the eſtate. Potter v. Pain, 
T. 1749, 3. Atkyns, 719.) — be. 
If a man by will deviſes his land to his Jopnger ſon, and gives a 


contingent legacy to A., who becomes his heir at law, with cxprels 
condition not to diſpute the will, which is not duly executed to con- 
vey lands, A. when of age ſhall make election of the legacy or the 
lands. Boughton v. Boughton, T. 1750, 2 Ve. 12. See allo 2 J 
Jun. 371, 372. . 
II a man deviſes that till A. attains 21 or marries, her mother Z. 
ſhall receive the rents, and pay 4. 300 J. a- year, and retain 900. 
per annum to herſelf, and to account with A. iſ the attains 21 ot 
marries; if A. dies before either, then to C., his niece and heir at 
law: the court will not appoint a receiver on the prayer of C., but 
(Semb.) will grant injunction to ſtay waſte, Knight v. Dupleſis, 7. 
1751, 2 Ye). 360.] $5 . 
if a bailiff cuts timber without authority, and before it is { 

the party dies, it is perſonal aſſets, and the heir has no action a8 
the perſonal repreſentative, nor is there any equity between them 71 
the ſubject. Lord Loughborough C. Oxenden v. Ld. Campi, 2 
74. 4 Bro. C. C. 231. 397. S. C.] ; | 


cial cauſe. Ex parte W right, T. 1780, 2 VJ. 25.) 
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(3 Q) Ideot. - 
[ HE power of juſtices of peace does not extend to lunatics, 
1 yhoſe relations are in a condition to apply to Chancery. Anon. 
7. 1740, 2 Athyns, 52. Vide Ideot (C). 


If a commiſhon is granted to A., Chancery at diſcretion may after- 
wards commit the cuſtody to another. Semb. 1 Ver. 262. 


But will not change it, upon a petition by the next of kin, becauſe 
| that the inheritance may deſcend to the committee, or that the main- 


tenance is too large. 2 P. V. 263. 

{Notice of paſſing accounts of lunatic's eſtate ſhould always be 
given to ſuch relations as would be entitled to a ſhare if he died in- 
teſtate; but they are not allowed coſts of attendance unleſs for ſpe- 

[If a lunatic has eſtates both in England and Scotland, a proportion 
from each ſhould be allowed ſor his maintenance. MH. Annandale v. 
Marchioneſs of Annandale, T. 1751, 2 Ve. 181.] 4 | 

The court will (on circum{tances) order the bond given by com- 


mittee to be delivered up, and leſs ſecurity taken. Ex parte North- 


leigh, T. 1755, 2 Veſ. 673.] | | 

So, will order it to be delivered up, on a greater ſecurity being 
given; but ſuch applications are not encouraged, as the lunatic 
might be without remedy for the time paſt, Ex parte Pereira, T. 
1755, 2 ef. 674.] Þ | 

A committee cannot make an incumbrance upon the eſtate of an 
11eot, without an order of court, by mortgage or otherwiſe ;z for he 
has but an eſtate at will, 1 Yer. 202. | | 

[Committee on lunatic's real eſtate may cut down timber on it 
for repairs ;z and if they have bought timber, they ſhall make good 
the money to the perſonal eſtate. #x parte Ludlow, T. 1742, 2 At- 
yt, 407. = | | 

90, if 4. before his lunacy makes a mortgage, the committee can- 
not join in an aſſignment for a greater ſum. R. 1 Ver. 262. 

So, he cannot make leaſes. 1 Ver. 262. 4 
Nor, demand an allowance for improvement of the eſtate by build- 
ing on it. 1 Ver. 263. Ix; | 

If A. is found a lunatic from ſuch a day, without intervals, all 
alienations by him, after that day ſhall be avoided. 2 Ver. 678. 
Fide 2 Ver. 414. | | 

So, a purchaſe from him at an under-value, tho' confirmed by 
ne and recovery, upon repayment of ſo much as was duly advanced 
with intereſt, 2 Ver. 678. 1 | Be 

[Produce of timber on the eſtate of a lunatic cut and ſold by 
order or report, that it would be for his benefit, held to be perſonal 


_ aſſets, and not to be tranſmuted for the benefit of the heir: that 


there is no equity between the real and perſonal repreſentatives, 

th are volunteers, and muſt take what they find at the lunatic's 
cath, in the condition in which they find it. Oxenden v. Lord Comp- 
ton, 2 Vef. jun. 69.] | 


{ Where timber makes part of a general rental of a lunatic's eſtate, 


or * duty of the adminiſtrator to manage it in the uſual manner. 
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Un managing the eſtate of a lunatic the general principle is to at. 
tend ſolely to the intereſt of the owner, without looking to the in. 
tereſts of thoſe in ſucceſſion, 2 Ve. jun. 72.) hogs, 

[The court may apply his perſonal eſtate in payment of his debts 
to any extent, and may do whatever tends to the ordinary improve 
ment of his property. Did. 73.] | 

[Committee of lunatic's eſtate not permitted to paſs his accounts 
without inquiry what money in his hands from time to time; maſter 
to ſtate particular circumſtances. Ex parte Cotton, 1 Vef. jun, 156, 
Ex parte Chumley, ibid.] | 

[Lunatic is to have every comfort his ſituation and fortune will 
2 without any regard to expectants. Ex parte Chumley, 1 Vs, 
un. 296. a | 
* [The court may convert property for lunatic's manifeſt benefit, 
Did. 462.] | | 

[Equity will recal for the repreſentative property converted, if 
ry by breach of truſt, not if by accident, or the tort of a ſtranger, 

4.7 | | 
[Timber on the eſtate of a lunatic cut under an order of the 

court, and fold, and the produce paid into the bank on account of 
the lunatic; after his death on petition by his heir for the money, 
the lord chancellor on account of iis conſequence, and the difficulty 
of reverſing an order made on petition, refuſed to give the money to 
either repreſentative without a bill. Ex parte Bromfield, 1 Feſ. jun. 
453- 3 Bro. C. C. 5 10. S. C.] 

[General principles in caſes of inſanity ſtated. The Atternq- 
General v. Parnther, 3 Bro. C. C. 441. See alſo ibid. 409. S. C.) 

To keep a commiſſion of lunacy unexecuted for any long time is 
a contempt. Anon. T. 1740, 2 Atkyns, 52. 

[If there is a miſbehaviour in executing an inquiſition of lunacy, 
the court may quaſh it, and direct a new commiſſion ; but a 1. 
lius inguirendum is only grantable on the part of the crown, who can- 
= traverſe as a ſubject can. Ex parte Roberts, M. 1543, 3 4. 

15 | 
Fife lunatic appears better on an inſpection after the inquiſition 
taken, the court will grant a traverſe, and ſuſpend the grant of de 
ſtody till further order. Jbid.] ; 
[Whether the party can have a traverſe without applying to this 
eourt? 2. Vide Cutts Caſe, Ley, 86. but without leave of this court 
the cuſtody cannot be =, Lid. : 

[If the inquiſition be to inquire whether A. is a lunatic, or enj0) | 

| Jucid intervals, ſo that he is not ſufficient for the government d 
himſelf and his affairs, and the return is, that A. is, from the weak» 
neſs of his mind, incapable of governing himſelf, and his lands and 
tenement, it is an illegal and void return, and the "Wi 

uaſhed. Ex parte Barneſley, T. 1744, 3 Atkyns, 168. : 

. [The above return is — in Cablizncs; tho informal; and 5 
| ſecond inquiſition is returned that he is of wnſound mind, ſo _ 

is not ſuſficient to the government, c. it is good, and after tho 
two the court will not grant a traverſe, Ex parte Barnſley, 7.170% 
3 Atkyns, 184.] 

[Not only the lunatic, but the heir of the lunatic is bound 1 
the traverſe of the inquilition, tx parte Roberts, H. 1745» *The 
Hat, 308.) | . | 
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The chancellor will on application make a proviſional order, as to q | 
the effects of a ſuppoſed lunatic, till the lunacy is fully determined. F 
Ex parte · Heli, P. 1748, 3 Athyns, 635. 2 | | 
[A truſtee reported by the maſter to be a lunatic cannot be or- 
dered to convey under 4 Ges. 2. c. 10. unleſs a commiſſion of lunacy | 
has iſſued. Ex parte Gillam, 2 ef. jun. 587. and ex parte Penauci | 
here cited. A s | 
g [The «A will direct one found non compos before a foreign juriſ- | 
diction (as the ſenate of Hamburgh) heir to a mortgagee, to convey, So 
under 4 C. 2. c. 10. Ex parte Otto Lewis, T. 1749, 1 Vef. 292. | 
| 
| 


Vid. 2 Vel. jun. 588.) es 3 

[If che ſuppoſed lunatic is abroad, the commiſſion may be directed 
to the county in England where his manſion-houſe and eſtate lies. 
Ex parte Southcot, T. 1751, 2 //. 401. J | 
The common form is not of neceſſity to be obſerved. Bid. 
[The commiſſioners and jury have a right to inſpeC the perſon, 
but they are not obliged ſo to do, bid.) 

[Not being able to anſwer the moſt common queſtion touching 
figures, is not ground for a commiſſion, if the party gives rational 
anſwers to other queſtions. Lord Donegal: Caſe, P. 1752, 2 Pe. 
07. | 
: 1 man's appearing not lunatic at one time does not prevent ap- 
plication afterwards; but if there has been a perſonal examination 
on the firſt, the chancellor will not proceed without new inſpection. 
Bd.] 5 =. 
[If a man is found an ideot for /o many years paſt, it is good; 
for finding him an ideot, implies from his birth; the reſt is ſurpluſ- 
age. Ibid.) / | 

[Tho' a man is very weak, and a petition for commiſſion is pre- 
ſented in the name of infants, whoſe remainder may be thereby de- 
ſeated, the court will not grant commiſſion, and the court will grant 
relief againſt deeds or will obtained from a man againſt whom it 
will grant a commiſſion, id.] | | | 

[A petition to ſuperſede a commiſſion, muſt be in the name of 
the perſon who had recovered ſound mind. Ex parte Stanley, T. 


1750, 2 ef, 25.) 2 
(3 R) Infant. 
| | (3R 1.) How he ſhall ſue. 
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N infant ſhall have the ſame relief in Chancery a3 another perſon: 9 
Vide Pleader, (2 C x.) i 
And may ſue by prochein amy, or guardian. Vide Pra. Reg. in is ! 
1. 194. | | | 1 
Or, in perſon. Vide Pract. Reg. in Chan, 194. \ By 1. 
a bill may be exhibited by any one, as prochien amy to an infan 1 

n ventre ſa mere, and he ſhall thereupon have an injunction to ſtay 28 
waſte, Eg. Abr. 51. 2 Fer. 911. | + 
80, 2 bill for an infant by a prochien amy, without the conſent of 1 > 
[ ſhall be allowed; for it is at his peril, Mich. 1713, Eg. 1 Ml 
72. 5 1 3d 
(Prechrin amy need not be a relation, but then he muſt be a per- 3 
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ſon of ſubſtance, becauſe liable to coſts. Anon. H. 1937, rAthu,, 
1 n | 
So, a ſtranger may demand an account for an infant againſt ji, 
guardian, during his minority, tho' the infant himſelf cannot haye an 
account againſt him till his full age. 2 P. V. 19. 
(If a man leave a perſonal eſtate between his wife, whom he makes 


executrix, and two infant children, and a relation, as prechien amy, 


files a bill againſt the wife for an account ; on affidavit of other rc. 
lations, that the ſuic is not for infants benefit, the court will refer 
it to a maſter, and on his report to that effect, ſtay proceedings. Ds 
Cofta v. Da Cofta, P. 1732, 3 P. V. 140.] | 

If there be a miſtake by the offer of an infant in his bill; the 
court will take care of him, and dire& an amendment of the bill, 
2 P. W. 386, 7. | . 

[On extraordinary circumſtances, the court will give an infant 
Plaintiff a day to ſhew cauſe. Bennet v. Lee, H. 1742, 2 Ally. 
4 HR 
man of full age; for he ſhall pay coſts, and if he claims by a will 
there is no need of proof as to himſelf. 2 P. V. 519. 


[On a bill filed by prochien amy, an infant pays no coſts, Tumr 


v. Turner, T. 12 G. Str. 708.) 


[N. B. The contrary was ordered at firſt, whereupon plaintiff ob. 
tained a re-hearing as to the point of coſts, when it was ordered 

as here reported. This is probably the reaſon why this caſe is 
wrong reported in 2 P. . Select Caſes in C., &c.] 


(3 R 2.) How he ſhall be ſued. 


If an infant is fued, the court will appoint a guardian to defend 
him, Vide Pra#. Reg. in Chan. 194, 5. Vide Pleader, (2C 2.) 

Or, he may anſwer in perſon. Vide Pract. Reg. in Chan. 194. 

[Infancy of defendant no excuſe for plaintiff's delay. 2 7% 
Jun. 14. | 

[An infant when he comes of age is entitled to put in a new an- 
ſwer, and make a better defence if he can. Bennet v. Lee, H. 174% 
2 Atkyns, 529.] | 


An infant may alſo apply to put in a better anſwer during his 


infancy, where he might not be able to come at the fame err 
dence when he ſhall be of age; as, if the neceſſary witneſſes are old. 
Ibid.) | | 
And may be compelled to the performance of a decree. Vide 
Pract. Reg. in Chan. 195. 

And ſhall be committed, if he diſobey it. Bid. 

If he ſues by prochien amy, and after his full age he does 70! 
proceed, whereby his bill is difmifſed ; he ſhall pay colts, and take 
his remedy againſt his Prochien amy. 2 P. W. 297. [Vide gta 
6 R 1.) 5 


(3 R 3.) What Things he ſhall be decreed to do during his | 


Infancy. 
(3R 3.) To perform a truſt.) If land is conyeyed by protons © 


But when an infant ſues, he ſhall have no other privilege, than a 
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an infant, he ſhall be compelled to perform the truſt during his mi- 
nority. Semb. 1 Ver. 343+ AD | 8 3 
' So, if Jand is given to him for payment of an annuity to another, 
he ſhall be compelled to pay it and the arrearages. Tor. 1717 
o, if there be a bond for the money of A. in the name of an in · 
fant; upon payment to A. the infant ſhall be ſtayed from ſuing. 

So, by the g. 7 Ann. 19. an infant truſtee may, on petition and 
reference to a maſter, be ordered by the court to aſſign his truſt. 

[Tho' the truſt eſtate be abroad ; for the order is merely perſonal 
on the truſtee, and the words of the act are general. 2 Brown, 
77 mortgagee in fee deviſed to A., B., and C., * and the ſurvivor 


direted to join in re-conveying to the mortgagor, as having the fee 
in him during the joint lives of the deviſees. Ex parte Harriſen, 
3 Anſtr. 830.] | e SOLE OA LR e pants $445 

[By ff. 4 C. 3. c. 16. the powers of 7 Hun. c. 19. are granted to 
the courts in the counties palatine and Wales, with reſpect to lands 
in them ſeverally.J 01 $244 . 652 4:8 
[The J. 7 Ann. c. 19. extends only to plain and expreſs truſts, 
not to ſuch as are implied or conſtruQtive only. Goodwin v. Lifter, 


M. 1735, 3 P. V. 387.] 


ſcend to B., C., and D. an infant, B. and C. ſhall convey immedi- 
ately, and a day be given to D. to ſhew cauſe within ſix months after 
he is of age. Bid.] | vw. 1715 
[Or, if lands in fee are deviſed to infant, charged with debts and 
legacies, the infant ſhall not be decreed to join in ſale of fo much 
aud ſuch part as ſhall be ſufficient and fit to be ſold to pay, but the 
maſter ſhall report, and the infant convey when of age, unleſs he 
ſhew cauſe in fix months. Anon. T. 1730, 3 P. C. 389.] | 
[An infant truſtee ſhall not be decreed to convey, if there is a 
doubt whether he has an intereſt of his own. in the eſtate, unleſs on 
proper ſuit. Hawkins v. Obeen, T. 1754, 2 Veſ. 5 59. ] DARE: 
And to levy a fine, if it be neceſſary for an effectual aſſignment ; 
as, if ſhe be a feme=covert. (Vide Com. Rep. 615. £ . 
[Che court will order an infant who is a feme- covert, and heir of a 


cil, for affidavit of ſervice on him is not ſufficient. Ex parte Maire, 
P. 1747, 3 Athyns, 479.) 


direckt. Ex parte Johnſton, T. 1747, 3 Atkyns, 559.] 

[On application for an infant truſtee to join in ſuffering a com- 
mon recovery, the court will order all parties to concur in all ne- 
ceſſaty aQs for the infant's ſuffering it, as it is doubtful whether he 


Hat, 164.3 | 
But this ought to be done, where the truſt is manifeſt ; for if the 


- 15 not in writing, there ſhall be a decree upon a bill. 2 P. HW. 


. 02 7 _ o ſale of an eſtate for payment of debts, binds 
* 80, 


and the heirs of ſuch. ſurvivor.” The infant heir of the teſtator was 


Therefore if A. covenants to convey, dies, and the premiſes de- 
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mortgagee in fee, to convey by fine, the huſband conſenting by coun- 


| e court will order an infant truſtee to convey by common re- 
covery ; for the act is general, that he ſhall convey as the court ſhall 


can do it without a privy ſeal. Ex farte Bowes, T. 1744, 3 At- 
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So, an infant ſhall be forecloſed, if he does not redeem 
gage during his infancy. 2 Vent. 351. We 
But if the title is dubious, he ſhall not be forecloſed, till bis fun 
age; for no money can be expected on the aſſignment. 176i. 

[Sec alſo 3 PF: jun. 317. 
And if he be forecloſed, he ſhall have a day allowed him, aſter his 
full age. 1 Yer. 295. | wb... 
So, if he be decreed to join in a ſale, he ſhall have a day to hey 
caufe to the contrary, after his ſull age. 2:Fer. 429. 
80, if it be decreed that any one ſhall hold and enjoy land againſt 
him. 2 Per. 479. 'S | 
A decree for the confirming or avoiding of a will, where an in. 
fant is heir or deviſee, ſhall be final, and binds the infant. R. Eg. 
Ca. 128. +. | 

[An infant is bound by an order made by the court by conſent 
tho? there was no reference to the maſter to inquire whether it would 
be for his benefit, 1 Brown, 484.] 

[The inheritance of au infant is never bound by any diſcretionary 


act of the court, tho' as to perſonal things it has been done, Th 


v. Philips, T. 1750, 2 Fel. 23] 
LSee ex parte Sergiſon, 4 Vef. jun. 147.] 


(3R 4.) To ds his duty.] So, an infant ſhall be compelled to gine 


a diſcharge for money paid to him. 
So, an infant executor ſhall be compelled to the payment of debts. 


If A. gives a lottery ticket upon condition, that the donee ſhall 
divide all above 20s. with B., the donee ſhall be decreed to divide 


. tho' he is an infant. R. 2 Ver. 560. | 
(3R 5.) Or, a thing for his advantage.) So, an infant ſhall be com- 


pelled to the performance of his agreement, if he had an advantage 


by the means of ſuch agreement; as, if the eldeſt ſon promiſe to 
his father to give 100 J. to the younger ſon, if the father will deſit 
from making a ſettlement, - which he intended on the younger 
ſon, by which means, the father does deſiſt from the ſettlement; 
tho _ eldeſt ſon was an infant, he ſhall be compelled to pay the 
1001. | 
So, equity uſually regards that intereſt which is, moſt beneficial 


for the infant, 1 Ver. 252. 
[The marriage-ſettlement of a female infant is binding on her, 


— 


- 


and no act done by her and her huſband can avoid it. 1 Brow, 


106,] | 1 
[But it muſt be fair and reaſonable, not tending to deprive her ts 


every thing; therefore, a covenant that whatever ſhould come to | 
wife, or to the huſband in her right from the mother or otherwiſe 
ſhould be bound by the ſettlement, was confined to what came from 
the mother, and not extended to property coming from other qua 
ters. Id. 152.) *» | | 8 

[So, a ſettlement by a woman adult in 3 of manige 
with a male infant, in which he joined, held binding upon lin. 
1 Veſ. jun. 28. | : 

[If an eſtate is conveyed in truſt, to be ſold to pay incumbranct 
then affecting it, &c. the reſidue in truſt for grantor and * 


CHANCERY) gi 
pin be brought by a ſubſequent bond ereditor to have the eſtate 
— prior — boc ho paid, and then his debt; and the heir by 


anſwer inſiſts, that being an infant the parol ought to demur, tho' it 


it is to the infant's prejudice, and his counſel would waive it, yet 
45 it has been mentioned the court cannot avoid ordering it. Scarth 
v. Cotton. T. 9 G. 2. C. E. T. 198.] | 

[But if A. before matriage covenants with truſtees to pay them a 
ſum to be laid out in lands for B., his wife's jointure, and he after- 
wards ſettles certain lands for her jointure, and by will confirms it, 
and directs them after her death to be Told, and the money divided 
between C. an infant, his heir at law, and five others, and B. brings 
bill refuſing the lands ſo ſettled, and inſiſting on the performance of 


the covenant before marriage, and that theſe lands ſhall be fold for 


that purpoſe, and it is for the infant's benefit that the lands ſhould 
be now ſold ; the court will decree it, as there is a tryſt to be per- 
formed, but does not mean to break in on the rule of the paroPs de- 
murring. Uvedate v. Uvedale, T. 1744, 3 Atkyns, 117. 1 | 

If an infant by his anſwer offers other lands for fecurity of portions 
to his younger brothers, to prevent a ſale of the lands charged, and 
does not immediately upon his coming of age retract his offer, he 
ſhall be bound thereby. 2 Per. 224, 5. | | 

So, building-leaſes, for the advantage of an infant, are decreed. 
2 Ver. 225. | | 

So, an exchange made during the minority of an infant, if he con- 
tinues in poſſeſſion after his full age. Mid. 1 

But, generally, an infant ſhall not be compelled to make good his 
agreement. | 

[Not bound by his covenant. 1 J,. jun. 314.) 

[The court will not give a maintenance for the time previous to 
the report of the father, not being of ability to maintain the children, 
except under very ſpecial circumſtances. Andrews v. Partington, 
3 Bro. C. C. 60.) | PE 

[The court will not direct money to be paid out to an infant exe- 
cutrix, but will refer it to the maſter to inquire whether there are any 


debts or legacies, and to conſider of a maintenance. Campart v. 


Campart, 3 Bro. C. C. 195. | 


No maintenance ſhall be given whea the parent is of ability fo 


ſupport the children. Pulsford v. Hunter, 3 Bro. C. C. 416. 


(Altho' where fortunes are given to children (livipg the father) with 


proviſions for maintenance, that ſhall not be raiſed but accumulate 


while the father is of ability to maintain the children; yet, where 


lady's fortune, on a ſecond marriage, was ſettled to the ufe of 
herſelf for life, remainder to the children of a marriage making a 
provifion for a maintenance out of the intereſt of the fund, the 


court ordered an allowance to be made. Mundy v. Earl Howe, 


4 Bro, C. C. 223. . 
(If one on coming of age gives a note for liquors, &. which he 
ad before of age, and whilſt at ſchool, no account being produced; 
— boa will order the note'to be delivered up, but will not injoin 
onee from ſuing at law as for neceſſaries. Broole v. Gally, P. 
He 0 
0, he ſhall not be compelled to pay a debt out of real aflets, during 
his minority, Dub. 1 Ver. 428. * n e 
But 
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But a decree againſt him during his infancy ſhall not be ayc; 
if it was not obtained by colluſion, tho? not equal. P. V. 8 


| | (3R6.) Maintenance of Infants. | 
If an eſtate is deviſed or ſettled for the benefit of children, who 
are infants, the court may allow how much ſhall be applied for their 


maintenance. Vide 2 Ver. 236. 8 8 
[If the parent be of ability to maintain his children, he ſhall not 


have an allowance for that purpoſe out of the intereſt of a fortune 


coming aliunde, tho? it was ordered by the will to be applied to main- 
tenance. . x Brown. 387.] | CEL | 

The maintenance ordered by the court never can be from a paſt 
time : it is the duty of a father to maintain his child, and the al. 
lowance cannot be ſo ordered as to pay him for maintaining the in- 
fant for a paſt time. The maſter, if he ſee the preſſure of the 
parent's circumſtances, may conſider it, in the rate of the alloy. 
ance, but cannot make allowance for the time paſt. 2 Brown, 231, 
1 Brown, 387.} > 

[But the mother having married again, the ſecond huſband is not 
bound to maintain the children of the former marriage, but ſhall hare 
an allowance out of their fortunes. 1 Brown, 268.) | 

[The court may appoint a guardian and maintenance on petition, 
tho' no cauſe is depending. Ex parte Odel, T. 1731, ex parte Pole, 
T. 1734, Tenham v. Barret, M. 1723, and P. 1724, ex parte Whit- 

Feld, T. 1742, 2 Atkynr, 315. Ex parte Kent, 3 Bro. C. C. 88. Ex 
parte Salter, at the Rolls, 3 Bro. C. C. 500.] 1 

[The court will not confirm a teſtamentary guardian, nor refer an 
infant's maintenance to a maſter on petition ; there mult. be a bil. 
D. Ex parte Ricards, T. 1747, 3 Athyns, 518.] ä 

[A receiver of an infant's eſtate is never appointed when no bil 
is depending; but if it is only filed, there may be an application for 
one on infant's behalf. Anon. P. 1738, 1 Athyns, 489. 578. Ex 
parte Whitfield, T. 1742, 2 Atkyns, 315.] 

[Allowance of maintenance to a guardian demanded afterwards 
muſt be in regard to what the infant had, at the reſpective times for 
which ſuch maintenance is to be. Chaplin v. Chaplin, T. 1735 
3 P. V. 365.] TOO 

And maintenance ſhall be allowed by conſent of the relations, tho 
there is no proviſion for it; for the court by natural equity has power 
to make an allowance. X. 2 Per. 236. | ; 

So, if there is an elder ſon an infant, and other younger children, 
who have no proviſion; the court will allow a more ample mainte- 
nance to the guardian, by which the younger children may be main- 
tained. 2 P. V. 22. | | vil 

[Where there is a numerous family of children, the court 4 
order a liberal allowance for an eldeſt ſon, to enable him as b 
the family to maintain his brothers and ſiſters; but if he is conveſ” 
clandeſtinely to a ſeminary abroad, they will allow nothing, but 
_ the rents and profits to be laid out for his benefit. Petr: . 

etre, P. 1747, 3 Athyns, 511.) 8 | 
So, if a ſum of —_ is bequeathed to an infant at ſuch an age, 
or to be paid at his full age,; the intereſt ſhall be applied for > a 
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| tenance in the interim. R. 1 Cb. R. 265. 2 P. V. 22. Vide poll. 


; Y .) 3 b a - 0" 
„ {3 ach is payable, the court will direct part of the 


principle to be paid, for which intereſt ſhall be deducted by him who. 


pays it, out of the reſidue on payment thereof. 2 P. W. 22. 

But if the eſtate be ſmall, the lower intereſt ſhall be paid. 2 F. 
22. Les BY (S341 EF, | ? „ 
I” if a term is created to raiſe maintenance, and the eſtate is in- 
cumbred with a mortgage, which the rents cannot pay; a mortgage 

| of the term ſhall be decreed. 1 P. W. 490. ve d 

But this ſhall not be done without neceſſity, or if the parent is 
able to maintain the infant. 1 P. W. 493. L Jaclſon v. Fackſon, P. 
1737, 1 Ahn S3 ne oY ond . A 

But if a legacy is given to an infant, his guardian cannot dif- 
burſe out of the principal ſum for his maintenance. ide ante, 

O 1,2.) | 2 | | | 1 
6 So, if * J. is deviſed to be paid out of land veſted in truſtees by 
deed, for the portion of a daughter at her full age, and if ſhe dies 
before, to another perſon ; tho' nothing is deviſed beſides that, and 
ſhe cannot have the intereſt, yet nothing ſhall be deducted out of the 


principal for her maintenance, in reſpect of the deviſe over. R. Ca. 


Ch. 249. | 


(If, a freeman af London deviſes a ſixth. part of his cuſtomary eftate 


to his daughter, and_direQts it to remain in the mother's hands till 
twenty-one, or marriage, and deviſes the reſidue of his eſtate to his 
wife, deſiring her to take the trouble and expence of maintaining 
her till twenty-one, or marriage; her maintenance ſhall be paid out 
of the produce of the capital of her orphanage part, then out of 
the reſidue of the legatory part. Coomes v. Elling, H. 1747, 3 A.- 
ea 064.1] © 7 51 | RW: one 
[Where a father provided by his will a maintenance for his ſecond 


ſon, out of his real eſtate, and afterwards gave large legacies to his 


younger children, with maintenances out of the intereſt, it was held 


that the ſecond ſon was entitled to both maintenances. 1 Brown, 
146]. 


an infant's allowance, to conſider the birth of a poſthumous 
child. Id. 179. any | 


(38) Intereſt tor Money. 
(3 8 1.) At what Time it commences. | 


JF money is borrowed upon mortgage, bond; note, c. the intereſt 
thereof commences. upon the execution of the ſecurity, and loan 
al the money. Vide Eg. Abr. 286. | 
[A bond, dated on a day certain in a penal ſum, conditioned for 
payment of a leſs ſum generally, without naming any day of pay- 


ment, carries intereſt from the day of the date, . exprelsly 
reſerved. Furgul ar v. Morris, B. R. H. 37 Geo. 3. 7 T. R. 124.] © 
25 yore to charge a ſum in groſs, implies a power to give any 
c of legal inte reſt, and the rule of the court to give 4 Per cent. ap- 

5 | plies 


[The court will not give a ſpecial direction to the maſter in ſettling 
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ies only where no rate is ſpecified by the party having por 

74 Lewis v. Freie, 2 Veſ. jun. — 8 Power to 
The reaſon ef that rule is, that money is generally to be had 


that rate: but the rule is not invariable. Bid. 511.) x 


[Money diſburſed by a mortgagee ſhall carry the ſame intereſt a; the 


original ſum. Woolley v. Drag, 2 Anfir. 55 1.] 
I portions are provided for children, and no maintenance given 
till the time of payment, the intereſt of the portions ſhall be allowed 


for maintenance. 
Or, if a woman has land for-her jointure, out of which they 


are payable ; ſhe ſhall maintain her children in the interim. Eg. 


K. 93. | 
So, if _ is detained by wrong, intereſt ſhall be paid. Pe- 
„1 P. V. 396. | : 

a legacy is given, with a certain day limited for the | 
intereſt Mal be pai 4 2 
77 * Eg. 119. Vide Sal. 415, 16. Eq. Abr. 286. Vide l. 

31 9. a | 

If A. by will creates a term for payment of debts and legacies, 
and orders them to be paid in five years; and by codicil gives the 
ſame eſtate to truſtees to pay 300 J. per ann. to his wife, and with 
the ſurplus to pay debts and legacies with all ſpecd ; a legacy full 
bear intereſt from the end of the five years, a deb from & time it 
is liquidated. Lied v. Williams, M. 1740, 2 Athyns, 108.) 

If no time is limited, intereſt ſhall commence from the exhibiting 
of a bill for it; or, if the deviſce is an infant, from a year after the 
death of the teſtator. Tr. Rg. 119. Vide poſt. (3 Y 9, 

[If a truſt is created to raiſe 20,000). to be applied to certain pur- 
poſes, and the refidue to A.; he dies, and afterwards act of parliz- 
ment declares ſaid 20,000 J. to the perſonal eſtate of A. liable to his 
debts, the reſidue to be diſtributed ;-and afterwards there is a decree 
for payment of debts, and one-third of reſidue to be paid to 4: 
widow, and two-thirds to be placed out for his daughter an infant, 
and this is neglected by the widow's ſecond huſband (who is in poſſel- 
fion) for many years, intereſt ſhall be paid from the decree, E. Fu- 
feet v. Ld. Windſor, T. 1752, 2 Veſ. 472.] 3 

If a legacy is payable out of the reverſion of an eſtate for the liſe 
of another, tho? it cannot be raiſed immediately, whenever it can be 
raiſed, the intereſt ſhall be paid from the time when the legacy Wa 
direed by the will to be paid. R. Eg. R. 89. ; 

[A reſidue being deviſed to an infant with remainder over, in caſe 
ſhe ſhould die under age, which ſhe did; the intereſt between the 
death of the teſtator and that of the infant, ſhall go to her repreſcat 
ative. 1 Brown, 82.] | | ; 

[If the truſt of a reverſionary term after a grandfather's death in 
marriage-ſettlement is to raiſe portions for daughters, payable 1 
twenty-one, or marriage ; and in the ſettlement there is proviſion for 
maintenance for daughters, which is not to be raiſed till 
grandfather's death, but no ſuch exception as to the portions, the 
portion veſts from the marriage, and bears intereſt from that time, in 
the life of the grandfather. Lyon v. D. Chandos, H. 1746, 3 Ayu, 


416. - | | 1 


paid from the day limited, if the legacy is not then 
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ſhall be paid in the interim ; for by the law of nature he ought to main- 
tain his ſon, Cc. in the meantime. Tr. Eg. 119. | 

Otherwiſe, if given by a ſtranger. Bid. : 

[If a man having an eſtate in the funds, and ſhares of ſhips, de- 
viſes 4000 J. to truſtees, to be applied as he ſhall appoint, and by co- 
- dicil appoints it to the uſe 6f A. aged five, his maintenance and edu- 
cation to be paid out of the intereſt, intereſt ſhall commence from 
teſtator's death, Beckford v. Tobin, M. 1749, 1 Ve. 398] 

(Ir ſuch legacy is not ſeparated from the bulk of the eſtate, and 


produced more than 4 /. per cent. the court will give only 4 /. per cent. 
tho' charged on perſonal. id.] 3 | | 
[If a portion is to be paid at twenty-one, with intereſt, at 5 l. per 
cent, per ann. from the death of the father to the payment thereof, 
the intereſt ſhall be paid annually, and not accumulate till the portion 
is payable. Boycot v. Cotton, M. 1738, 1 Arkyns, 5 52. 
If an annuity is deviſed or agreed to be paid at Mich. and Lady-day : 
if there is an arrear, intereſt ſhall be decreed from the day of pay- 
ment. R. 1 P. V. 543. 8 I : | 
If an account is ſtated by a maſter, intereſt ſhall be paid for the 
balance. 1 P. W. 480. 653. 7 | 6 
But if the debt is not aſcertained till the maſter's report, intereſt 
ſhall be allowed only from the report confirmed. 1 P. V. 377. 
If a loan is made beyond ſea, the ſame intereſt. ſhall - be paid as 
there, deducting the charge of the return. 1 P. V. 396. 
(If a bond is given in 1reland, tho' for a debt contracted in Eng- 
land, it ſhall carry Iriſh intereſt. Connor v. E. Bellamont, T. 1742, 
2 Athyns, 382.] | | | ; x 
Yet where a portion was charged upon an eſtate in Ireland, by a. 
ſettlement and will made in Erg/and between parties here; it was 
cecreed to be paid with Eugliſb intereſt, without deduction for the 
charge of the return. 1 P. V. 696. Vide 2 Ver. 395. 
| [If a contract is made in England for a mortgage of a plantation 
in the Weſt Indies, only legal intereſt ſhall be paid; and if there is a 
covenant for more, tho? only the intereſt where the land hes, it is 
ulury; therefore the place where the contract is made, not where 
the _ lies, or where the debt was contracted, determines the 
rate of inter 


eſt. Stapleton v. Conway, P. 1750, 3 Athyns, 727. 1 Vg. 
427, | 


If money is due on covenant at 6 /. per cent. and decreed, and a 
report aſcertains the whole ſum and intereſt thereof at the then legal 
intereſt of 61. per cent., and afterwards bill is brought for payment 
of this accumulated ſum and intereſt, the intereſt on the principal 
ſuull be at 67. hen cent. to the time it is paid, on the intereſt at 6/7. 
per cent. till the reduction of intereſt, and then at 5 J. per cent. 
Afiey v. Prꝛuic, F. 1750, 1 Vf. 483. 495.1 

(if a father on his" ſon's marriage covenants to give or leave him 
409 U and inter: is not mentioned, he ſhall have intereſt at 5 J. 
a 7 the lather's death. Swynfen v. Scaxven, T. 1748, 1 J,. 


LA le acy f. . 1 : | 
fer OR | 2 mourning out of perſonal eſtate carries intereſt at 5 U. 
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IF a legacy is given by a father, to be paid at a future day, intereſt 


it appears that if it had, and had been laid out, it would not have | 
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lk a mortgage carries intereſt at four and a half, with proviſo, that 
if half year's intereſt is paid before the third quarter becomes d 
the mortgagee will accept of 4 /: if the mortgagor fails payment "a 
court cannot relieve him againſt the half per cent.; otherwiſe if it 
was made at -4/, per cent., with proviſc, that if not paid at the 
time it ſhould be more, for that is but a nomine pena, Nichull; y. 
Maynard, T. 1747, 3 Atkyns, 519.] Pn ; 

[lf a ſtated ſum is reported due for principal and intereſt on + 
mortgage on an eſtate to be ſold, and there are other mortgages and 
creditors, it ſhall carry intereſt at 4 /. per cent. only, from confirming 
the report, tho' the mortgage was at 5 J. per cent. Harris v. Harri 
H. 1750, 3 Athyns, 722.] 

[If portions are by will charged, firſt on perſonal, and then on rel 
eſtate, with intereſt for their maintenance ſo far as the perſonal i; 
deficient, the intereſt ſhall be at 4 /. per cent. Ld. Trimle/oun v. 
Colt, T. 1749, 1 ef. 277. | 1 

[If an account is directed of money which by marriage articles i; 
to be laid out in land, part for a jointure, and decree directs it ſhould 
anſwer intereſt, without ſaying at what rate, it ſhall be only 4 jr 
cent. Denton v. Shellard, H. 1750, 2 Vef. 239.] ; | 
In a bankruptcy, no intereſt allowed beyond the penalty of a bond, 
2 Veſ. jun. 501.) | | 

[A mortgagee had alſo a bond, on which the intereſt due exceede 


the nalty; the mortgagor conveyed the equity of redemption for a 
the uſe of his creditors, paying this bond firſt. Nothing beyond tlc ; 
penalty can be claimed. Lloyd v. Hatchett, 2 Auſtr. 525.) 1 

(38 2.) No Intereſt beyond the Penalty. af 
But generally, intereſt ſhall not be allowed in equity, beyond the in 
penalty of the ſecurity; and the party makes the penalty the meaſure | 
of his damage for non-payment. Tr. Eg. 118. Eg. Abr. 288. [3 In. 92 
C. C. 496.) | 
Yet intereſt has been carried beyond the penalty, where the bond co 
is only a collateral ſecurity for the money. Tr. Eg. 118. on 
Or, the party hath made great advantage by the detainer. Vic me 
[Interelt beyond the penalty was decreed to be paid. Zllivt v. Ds bot 
vis, in Sc. T. 1718, Bunb. 23. | in 
[A creditor on a judgment is not confined to the penalty, but mi 8 
carry the computation of intereſt beyond it. Godfrey v. Watſm, . tho 
1747, 3 Atkyns, 517. : 
(pry FI. intereſt muſt be calculated to tie plie 


[Bond, and judgment aſſigned; 
date of the report, ſo as not to exceed the penalty. Sharpe v. Earl 


Scarborough, 3 JV. ef. jun. 5 57.1 | 
(38 3.) Nor Intereſt upon Intereſt. 
Tr. Eg 


So, generally, intereſt upon intereſt ſhall not be allowed. 
119. Vide pal. (3 8 4.) [See alſo Waring v. Cunliffe, 1 Hef. jute 


. if intereſt is computed for intereſt, tho' the debtor agreed 
pay more, if not paid within three months, he ſhall be aided, we 
there is only a ſmall arrear. 1 P. V. 653. 1 
(hut where tenant for life renews and pays fines with in 10 


0. 
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for 2 certain number of years, on the amount of thoſe fines, in 


ſettling the proportion of the money between his repreſentatives and 
the remainder-man, they ſhall be allowed intereſt on the intereſt on 


the fine ; but as it cannot be ſuppoſed that the intereſt on the fine 
was paid exactly at the day, the intereſt allowed on the intereſt ſhall 


be only at the rate of 4 /. per cent. 1 Brown, 443, 444] ] 
[When ſubſequent intereſt is directed to be computed, it is the 
courſe of the court, in caſe of a mortgage, to compute ſuch intereſt 
on the principal and intereſt reported due, but in the caſe of bonds 
and legacies, to compute it on the principal only. 1 Brown, 574. 


Vid. 2 Veſ. 471.) 


[lf a mortgagee, where the intereſt is four and a half per cent. at 
every ſix months turns the intereſt into principal, and charges 5 /. per 
cent. on the intereſt ſo turned into principal, and when the mortgage 
is paid off with ſix months” notice, charges double intereſt for the laſt 
ſix months, on pretence it was ſo agreed for ſervices done as a coun- 
ſel, the mortgagor ſhall be relieved. Thornhil v. Evans, T. 1742, 
2 Atkyns, 330-] | R x 

(If arrears of intereſt are due when a mortgage is paid, the mort- 
gagee ſhall never be allowed intereſt for this intereſt. Bid. 

If intereſt is not regularly paid, it may upon agreement be turned 


into principal; but then it muſt be done fairly, and is generally on the 
advance of freſh money, and even then it is reckoned a hardſhip on 


the mortgagor, and an act of oppreſſion. id.] 

$0, no intereſt ſhall be allowed for a ſum due, tho' the party by 
letter prayed forbearance. R. 1 P. . 653. 

But if a mortgagee aſſigns with the aſſent of the mortgagor; the 


aſſignee ſhall have intereſt for the ſum by him paid for principal and 


intereſt. Tr. Eg. 120. | 
So, tho' the aſſignment is made without the joining of the mort- 
gagor. Dub. Tr. Eg. 120. | *** 
If a mortgage is aſſigned ſor as much as the principal and intereſt 
come to, but without privity of mortgagor, intereſt ſhall be carried 


on only on the principal; but if the mortgagee had applied for pay- 
ment, and the mortgagor refuſed it, intereſt ſhall be carried on, on 


both principal and intereſt, whether the mortgagor join or not. Auen. 
in Sc. P. 1719, Bunb. 41. 

So, intereſt ſhall be allowed for the balance of a ſtated account, 
tho! intereſt is computed in the account. Tr. Eg. 120. 

{Compound intereſt may be due by contract, either expreſs or im- 
plied, from the nature of the tranſaction. X. without relation to 
intereſt on mortgages. 2 Vef. jun. 20. | | 


So, for the groſs ſum payable on a mortgage, tho? it includes the 
intereſt. Semb. Tr. £9. l — +l | 


3 84.) When Intereſt ſhall not be allowed. 


Chancey has . i : 
tereſt a e circumſtances, to abate or diſcharge in- 


As, after tender and reſuſal of the mort 
| gage money, the mortgagor 
__ be diſcharged of the intereſt upon an affidavit that he made no 
age afterwards of the money. Vide poſt. (4 A 6.) 
* — 22 due upon mortgage, Oc. is paid to the ſcrivener, who 
| Nn 2 | payment) 


money, but had not the ſecurity, (which is not a good 
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payment, ) the mortgagee ſhall have the principal, without interet, 
Ca. Ch. 94. 111. | "7 

[Purchaſe-money does not bear intereſt from the time of executir 
the articles, but the conveyance, and then not if vendor has not — 
vendee into poſſeſſion ; and after poſſeſſion, the court will give ſuch 
intereſt as is agreeable to the nature of the land. Blount v. Blunt P. 
I748, 3 Atkyns, 636.] | | ; 

[The advantage a purchaſer receives from the wearing out of lives 
1 mot taken into conſideration as a reaſon for him to pay intereſt. 

id. | 
So, where a debt is not well founded, the principal may be de. 


creed, without intereſt. Ca. Ch. 106. 
As, where a bond was given to an officer in the army, ſor his ſur. 


render. 1 Fer. og. - | ' 

Where a note is given for goods fold, Oc. | 

[In a long unſettled partnerſhip account, rendred intricate by the ne. 
glect of the party, he or his repreſentative ſhall have no intereſt on 
the balance when fettled. 1 Brown, 239. 2 Brown, 2.} 

If a bond, c. is given in Turkey, & c. intereſt ſhall be computed zz 


Payable there. Tr. Eg. 121. 


So, if a bond is given in England for money due in Ireland, the 


696. f 
So, if a legacy is demanded by an infant, and the defendant, by his 
_ anſwer, fays that he was always ready to pay, but that he could not be 
indemnified, by reaſon of the infancy of the plaintiff, and offers to pay; 
I ſhall be paid without intereſt. R. Ch. R. 264. 
[Intereſt ſhall not be allowed on the arrears of an annui 
the annuitant has not entred for default of payment. Robigen ;. 
Cumming, T. 1742, 1 Atkyns, 409.) | | | 
[If a man by deed or will creates a truſt term for payment of debts 
and legacies after his death out of real eſtate, ſo far as his perſona 
eſtate is not ſufficient, ſimple contract debts do not carry intereſt, 
Barwell v. Parker, T. 1751, 2 ef. 363-] | 
So, upon a mortgage, if it is agreed that intereſt ſhall incur forthe 
Intereſt, if it is not paid at the time; intereſt ſhall not be allowed. 


N. Sal. 449. Semb.-1 Ch. R. 28. : 
* So, if a man accounts for rents and profits, he hall not pay u. 


tereſt for the money received. 1 Ch. R. 184. 
[For the ſum is uncertain. Counteſs Ferrers v. E. Ferrers, M. 


5 G2. CT. T. 2} | 1 | : 
If there is an eſtate to A. for life, afterwards to B. in tail, and i 
B. dies without ifſue, that it ſhall be charged with 400 J. to C,, wi! 
| Intercſt, and fo charged, to D. in tail; B. dies without iſſue 2 
A., there ſhall be no intereſt for the 400“. till the death of 
K. 1 Ch. K. 212. | ES 
[If a widow poſſeſſes herſelf as adminiſtratrix of all her huſbancs 
effects, and carries on the buſineſs, but has not ſold all the > 
her only fund for raiſing money; and has been guilty of no oy 
the ſuit, ſhe ſhall not pay intereſt for the money reported due. oo” 


* C M. Atk fs | 
v. Caleman, 1742, 2 Atkyns, 439. ho makes uſe of afſets 


[Intereſt. is never charged on an executor w 3% 7.170 
come to his hands in the way of his trade, Child v. Ge: aim 


ty, where 


intereſt ſhall be as payable in England. 2 Ver. 395. Vide 1 P. V. 
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602%, Vide 1 Brown, 359. contra, and the general rule 
— 2 that he ſhall be charged. with intereſt for money 
employed in the way of his trade, from the time when the eſtate of 
the teſtator was clear. ] | ; : 
[If a debtor makes a creditor by note his executor, he ſhall not ' 
have intereſt ; for he may ifairly make a profit by teſtator's aſſets 
coming in. Adams v. Gale, M. 1740, 2 Atkynz, 106.] | | 

[Intereſt is not allowed on arrears of jointure in general, tho' on 
a ſpecial caſe (as if jointreſs is obliged to borrow money at intereſt) 
it may. Anon. T. 1755, 2 Ve. 661.] Le! „ 
[A ſlight difference between the ſums admitted and thoſe reported 
tobe in the hands of a truſtee not ſufficient to ground a direction for 
an enquiry what intereſt he made of the money. Sammet v. Rickman, 
2 V. jun. 36. ] 5 . 
On a bill by executors to have the aſſets adminiſtred, no intereſt 
allowable on a judgment on aſſets quando acciderint. Deſchamps v. 
Vanneck, 2 Veſ. jun. 716.] 2 {IF 
Nor, on any other judgment. Bid. 719.] Wo | 
[Intereſt refuſed, becauſe not prayed by the bill, 1 Yef. jun: 426.] 
[Intereſt of arrears of annuity in bar of dower refuſed. Tew v. 
Farl of Winterton, 1 Vef. jun. 451. 3 Bro. C. C. 489. S. C.] 
[A purchaſer of a reverſion expeCtant on a term of years, held not 
liable to pay intereſt, or on increaſed price, for a part of the term 
clapſing before the completion of the purchaſe, the delay not hav- 
ing ariſen from him, Greowſeock v. Smith, 3 Anſtr. B77.) ] 
 [Bankrupt's eſtate ſhall pay intereſt when ſufficient, without break- 
ing in upon his allowance. Ax parte Morris, 3 Bro. C. C. 79.) 


(38 5.) When it ſhall be allowed. 


w where a debt is demanded in equity, the court uſually gives in- 
derelt. a a : , 
I by deviſe 20, 000 J. is given to A. to be paid 1000 J. annually ; 
if it is not paid at the day limited, intereſt ſhall be allowed ; for 
the ſum and day of payment were certain. 1 Sa/, 156. 1 P. V. 
842. 
And it ſhall be paid without allowance for taxes; for it is a ſum in 
groſs, and not iſſuing out of land. 1 Sal. 156. 

hen the arrears of an annuity or rent-charge are a ſum certain, 
or where there is a clauſe of entry, or nomine pœnæ, or ſome penalty 
on the grantor, which is relievable only in equity, there intereſt is 
Cecreed on arrears, but not otherwiſe. Counteſs Ferrers v. E. Ferrers, 
. 716.2, C. T. T. 2.4 | | 
If an annuitant with power of entry in caſe of arrears, and to 
old till paid all arrears, coſts, and damages, enters, he ſhall hold till 
＋ intereſt on the arrears down to the day. Robinſon v. Cumming, 
* 1742, 2 Athyns, 409.) | | 

| an annuity is given for maintenance, and ſecured by bond with 

a ty, the court will dceree intereſt on the arrears, to be computed 
; e end of each half year. Newman v. Auling, M. 1747, 3 At- 
ly $79-] | | a | 
| Untereſt may be given for arrears of an annuity often de- 
Nn 3 5 manded; 
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manded; if the demands do not appear at hearing, the court will 
reſerve it till after account taken. S/zpleton v. Conway, P. 1750, - 
1 Pe. 427. ] 5 88 ING 
[So, intereſt paid after the rate of 8 J. per cent. ſince the ft. 12 Car. 2. 
ſhall not be diſcounted towards ſatisfaction of the principal. R. 
2 Ver. 42. 78. R. cont. 2 Ver. 145. 3 
Tho? 5 J. per cent. is directed by deed to be allowed till a purchaſe, 
yet if the money has been laid out in government ſecurities which 
produced but 4 J. per cent., the court will reduce the intereſt to 41. 
Per cent, Letchmere v. E. Carliſle, M. 1733, 3 P. V. 211. C. T. 7. 
80. | | . . 
Ahere portion is charged on land, and the will does not men- 
tion intereſt, the court will give only 4. tho? the legal intereſt is 
5 J. per cent.; ſo, if charged on perſonal eſtates. Guillam v. Holland, 
T. 1741, 2 Athyns, 343.) 0 
[The court has never directed more than 41. per cent. intereſt in 
caſes of money due generally, ſince Ld. King had the ſeals in 1725. 
Wood v. Briant, H. 1742, 2 Atkync, 521.0 
If a legacy is charged on perſonal eſtate, and intereſt directed, the 
court will order it at legal intereſt, if charged on real at 1 J. per cent. 
Jeſs. Moore v. Moore, M. 1746, 3 Athyns, 402. Bryant v. Spele, 
AH. 1748, 1 Veſ. 171.] | | 
If a legacy is demanded and there are aſſets, intereſt ſhall be al- 
lowed from the time of the bill. Eg. Abr. 286. 0 
If an annuity is given io the heir at law of the deviſor till 24, 
and he dies before, there being arrears due, intereſt ſhall be al- 
lowed on them to his reprefentative from the time they are liqui- 
dated by the maſter's report. Drapers Company v. Davis, T. 1741, 
2 Atkyns, 211. | | 
So, ſometimes, from the death of the teſtator : as, where a legacy 
was given to an infant, tho' ſaid that it ſhall be paid when the execu - 
tor pleaſes. 1 Ver. 251. Eq. Abr. 286. 3 | | 
[Intereſt ſhall be allowed for portions given by a father immediately, 
and if they are ſcanty, and uſual intereſt is riſen, the court will give 
four and one half per cent. tho' charged upon land. Iucliden v. 
Northcote, H. 1746, 3 Atkyns, 430.) | 
Where it is charged upon land in poſſeſſion. 2 P. W. 26. 
[If an appointment is made of money charged upon the real eſtate 
of an infant who dies, and the eſtate deſcends to his couſin, heir at 
law to the infant's father, and to the infant, intereſt ſhall be paid by 
ſuch heir at law from one year after the appointment, and not out 0 
the infant's perſonal eſtate, Sergeſon v. Sealey, M. 1742, 2 Athy" 


4123:1} e 
Or, vpon perſonal eſtate, which conſiſts in mortgages. 2 P. V. 


.. | | 
[A legacy out of a rent-charge ſhall carry intereſt, but not mo 
than the rent will produce, Stonehouſe v. Evelyn, P. 1734» 3 P. M. 
252. | 

80, if alegatee exhibits his bill, and no aſſets are diſcovered, and 
aſterwards aſſt ts come to the hands of the executor, and a new bill 4 
exhibited; the legatee ſhall have intereſt from the filing of the fit 


pill; for that was a good demand. 2 Ca. Ch, 2, [4 ber- 


FR 


LA portion charged on à real eſtate carries intereſt in its na- 
ture, tho not mentioned. E. Pomfret v. Ld. Windfor, 25 1752, 


2 Vof. 472+] 


So, if 1200 J. is deviſed ſor the portion of an infant at his full 
age; intereſt ſhall be paid in the interim. 1 Ch. R. 265. Vide ante, 


(3 R6.) Poſt. (3.Y 8.) 


If land is deviſed for payment of debts, intereſt ſhall be allowed 
for debts upon ſimple contract. 1 P. V. 229. 2 P. V. 27. 

If a man in his lifetime creates a truſt for payment of debts con- 
rained i in a ſchedule, ſimple contract debts therein carry intereſt ; for 
it - in the nature of a ſpecialty. Barwell v. Parker, T. 1751, 


363.5 
1 a legacy is payable out of a reverſion, c. or at no fixed time; ; 
intereſt is uſually allowed from the end of one year after the death 


of the teſtator. 2 P. V. 27. 


But if the money for a legacy is brought into court, the intereſt 


ceaſes till it is placed in a fund. 2 P. W. 27. 


[Intereſt on a mortgage ſhall not be ſtopt but upon proper der | 


and notice; not on offer to pay the balance of what is due on the 
mortgage on one hand, and an open account on the other. Garforth 
v. Bradley, T. 1755, 2 Veſ. 675. 

So, if an executor does not pay the money of an orphan in London 
to the chamberlain, within a convenient time, he ſhall pay ſuch inte- 
reſt as the chamberlain ſhould pay. 1 Ch. R. 108. 

And he was decreed to pay 6 /. per cent. tho' the chamberlain pays 


but 5 /. per cent. 2 Ca. Ch. 170. 


80, if the executor receives intereſt, or uſes tlie money in trade, he 
ſhall pay intereſt. R. 1 Ver. 197. 


(If an executor places out aſlets ſpecifically deviſed, the court 
will oblige him to account for the intereſt he has made of theſe al- 
. ſets. Child v. Gibſon, T. 1743, 2 Atkyns, 603.] 


[If a receiver of the eſtate of an infant, who has no teſtamenta 


or other guardian, is directed to lay out the ſurplus rents with the 


approbation of the maſter, and does not do it, he ſhall pay intereſt at 
41. per cent, till the infant comes of age; and this tho' the infant 
after coming of age has ſcttled.the accounts and admitted and receiy= 
ed the balance. Hicks v. Hicks, M. 1744, 3 Athyns, 274.] | 
{If a grandmother by deed-poll depoſits 400 J. in the hands of A. 


forthe uſe of B. if not otherwiſe provided for during his minority, 
with a clauſe that A. ſhall not be charged with intereſt, and 200 J. 


thereof was B.'s own money, recovered in a ſuit in which A. was ſo- 
lcitor, A. ſhall be charged with intereſt for that 200 4, and not for 
the ot ier. Brown v. Pring, H. 1749, 1 ef. 407.] 

So, if a ſum certain is covenanted to be paid, intereſt ſhall be al- 
lowed for it, tho? it ſounds in damages. Tr. Eg. 118, 

So, if due upon a ſecurity with a penalty. Bid. 

Or, upon a note for value received, uſually. Vide Tr. Eg. 118. 

Tho' there is no evidence of agreement for intereſt on a banker's 
note, yet it may be allowed on circumſtances as, if a cuſtomer 
orders a ſum to be wrote off from his caſh account, and a note, or 
"_ given for it; and interelt is afterwards paid on this ſum far 


ſeyeral yearg, Jacomò v. Harwood, P. 1751 ' 2Ve Che 265 2 
Nn 4 [If 
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(If a ſerivener or attorney takes money, and gives a note to put it 
out to intereſt, he is chargeable with intereſt after a reaſonable time 
(as three months, ) unleſs the client accepts the ſecurity and intereſt 
thereon. Barwell v. Parker, T. 1751, 2 Ve.. 363.] | 

[A ſtated account carries intereſt, and there ſhall be no allowance 
for trouble (even in caſe of an adminiſtrator) unleſs it is demanded in 
a reaſonable time. Jb:d.] | | ZR 

[If a man makes leaſe with covenant for quiet enjoyment, and the 
tenant is evicted, and brings aCtion againſt the executor, and recovers, 


and aſſigns the judgment, the aſſignee is entitled to intereſt, whether 


againſt heir at law, deviſee, or truſtee, for payment of debts. E. Bath 
v. E. Bradford, T. 1754. 2 VJ. 587.] 

[Tho' formerly B. K. computed intereſt only to the commence. 
ment of the action, yet now they allow it to the time of giving 
judgment. Robinſon v. Bland, M. 1 G. 3. 2 B. M. 107. | 

[Intereſt allowed on a written agreement to pay by inſtalments, 
Parker v. Hutchinſon, at the Rolls, 3 Veſ. jun. 133.] 

[A receiver of a public truſt, having a ſalary, making intereſt of ba- 
lances in his hands, is accountable to the truſtees for intereſt made 
ltr, his ſalary. Lord Lonſdale v. Church, at the Rolls, 3 Bro. C. C. 


Executor keeping the money of teſtator longer than the exigencies 
of his affairs required, ſhall pay intereſt, But one executor ſhall 
not be anſwerable for the ſums come to the hands of another, 
unleſs they have done joint acts. L:ittlehales v. Gaſcoyne, 3 Bro. C. C. 


[lntereſt of legacies to be computed from a- year after the teſta- 
tor's death, unleſs ſome other time be appointed by the teſtator; but 
he cannot make an executor anſwerable for intereſt beyond what the 
law has done. 1 Je. jun. 367. | 

[Agent of adminiſtrator keeping money of the inteſtate in his hands 


which he had propofed to his principal to lay out in the funds, or- 


dered to pay intereſt, Browne v. Southeuſe, 3 hre. C. C. 107.] 

[The court may give intereſt on farther directions. Sammes v. Rick- 
man, 2 Veſ. jun. 36.) | | 

[Purchaſer delaying payment muſt pay intereſt. Child v. £4. 
Abingdon, 1 Veſ. jun. 94.] . 
[Truſtee having diſobeyed an order to pay money into court, was 
charged with intereſt on the ſum from the date of the order. Vid. 
Vide a % 1 Vef. jun. 45 2.] | + TS 

[Where intereſt js not reſerved by the decree it cannot be given on 
petition 3 the object of which is merely to carry the decree into exe- 
cution; but on further direQions the court may give intereſt, tho it 
was not reſerved. Creuze v. Hunter, 2 Vef. jun. 157. See alſo 
4 Bro. C. C. 157. 316. | 

[Where demands on legacies and annulties charged on land, (one 
of which was a proviſion for a widow,) were liquidated by the re- 


port, claim of intereſt from its confirmation refuſed, ſince they do . 


not in their nature carry intereſt, Bid.) | ; 

[On mortgage, the whole ſum liquidated by the report bears intereſt. 
id.] DS: - | g R a 

[No intereſt is computed on ſimple contract debts by the report, 
or by ſublequeut order. id.] SEES on | And 
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[And on bonds only up to the penalty. 2 Veſ. jun. 157.) | 
Fln caſe of a ſurplus in a bankruptcy creditors ſhall have intereſt 
up to the time of payment, where it appears to be due ex contractm 
either on the face of the ſecurity, or by other evidence. Ex parte 


Milla, 2 Veſ. jun. 295-] 


[Intereſt given for a ſimple contract debt. 1 Yef. jun. 63.) 
| [Receiver ſhall pay intereſt for money kept in his hands, tho? only 
a quarter of a year after it ought to have been paid into court. Flet- 
cher v. Dodd, 1 Veſ. jun. 85. See alſo ex parte Cotton, ibid. 156, and 
ex parte Chumley. Jbid.] ; - e 

( Aſugnees of bankrupt not making a dividend when they ought, are 
liable at leaſt to intereſt at 4 per cent., which may be increaſed upon 
circumſtances. In the bankruptcy of Hilliard, 1 Ye. jun. Bg.] 

If it be neceſſary for A. to keep money at his banker's, and he 
uſes B. s money for that purpoſe, it is making advantage of it. Did. 
90. 1 


(38 6.) When a Payment ſhall be intended for Intereſt, 


If a debtor pays a ſum upon a mortgage or bond, leſs than the in- 
tereſt due; it ſhall be intended for intereſt, and not for the principal. 
Ca. Ch. 24. 106. 1 Ver. 24. Videpoft. (a D 1.—4 F.) 

So, if land is deviſed to a daughter, or to truſtees, till 30001. paid 


ſor a portion by him in the remainder; the profits do not ſink the 


principal ſum till one third, above the intereſt, is railed. Tr. Eg. 
121. x 
If intereſt is reſerved at 6 J. per cent., with an agreement, that if it 
is paid by ſuch a day, it ſhall be taken at 5 J. per cent. If not paid, 
intereſt at 6/7. per cent. ſhall be decreed. 2 Ver. 290. f 
But if intereſt is reſerved at 5 J. per cent., with a covenant to pay 
61. per cent. if the 5 J. per cent. is not paid at ſuch a day; only 51. per 
cent. ſhall be decreed; for the other is in the nature of a nomine pœnæ. 
R. 2 Ver. 289. R. 2 Ver. 316. But a qu. made. R. cont. 2 Ver. 
134. 1 OE 
10 a man gives a woman who cohabits with him a bond for 2000]. 
and intereſt during her life, and then to her children, but maintains 
her till his death, ſuch maintenance ſhall be deemed in lieu of inte- 
reſt. Lieyd v. Carter, M. 1740, 2 Atkyns, $4.] 


(3 T) Interpleader ; Bill of. 


IF an action is againſt a tenant by two perſons, who claim his rent; 

he may exhibit his bill of interpleader, and bring his rent into 
court, and after the conteſt determined, betwcen the defendants, have 
> coſts, if he is in no default. Vide Praflical Regiſter in Chancery, 
38, 9. | | 

[Where ſeveral annuitants diſtrained the tenants, theſe brought a 
bill of interpleader, and brought the rents into court ; it was ordered 
by lord chancellor, that the tenants ſhould be immediately paid their 
3 of the rents, without waiting the event. 2 Breton, 149, 
150, | | 

90, if A. receives money for B., if upon an account between lim 
and C. ſo much appears to be due to him, and if it is not due, to 


feturu it to C., and both ſue A., he by bill of interpleader may 


bring 


* 
- 


* 
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bring the money into court, and thereupon he ſhall have an injune. 
tion; and after an account between B. and C. he ſhall have coſts 
from him who had ny cauſe of ſuit. R. Ch. R. 257, 8, 

[An executor cannot bring a bill of interpleader till he has proved 
the teſtator's will. Mitchell v. Smart, H. 1747, 3 Athyns, 606.) 

[To a bill of interpleader againſt attorney-general and others 
there muſt be an aſhdavit annexed. Errington v. Attorney. General # 
al. P. 1731, Bunb. 303.) | 

[The affidavit to a bill of interpleader need not ſwear it is at plain. 

tiff's own expence, only that there is no colluſion with any of the de. 
fendants. Metcalf v. Hervey, T. 1749, 1 Veh. 248.) 

Unterpleader muſt ſhe that there is ſuch perſon in rerum natura ag 


can interplead. Bid.) 


[Bur if a guardian ſets up a title to himſelf, and conceals an in- 
fant who is {uggeſted to have right to controvert tliat title, bill may 
be brought to compel the guardian to produce him. Bid. 

[A parcel containing certificates of the American loan depoſited 


by A. with bankers for ſafe cuſtody. A. is afterwards arreſted in 


ſuits againſt him, as partner in an inſolvent houſe z and requeſts the 
bankers to deliver the parcel to him in prifon, which they refuſe to 
do. They are then ſerved with attachments by the plaintiffs in thoſe 
ſuits, and alſo held to bail in trover by 4. They file a bill of inter- 
pleader againſt all the ſaid parties, and held entitled to relief, tho' at 
law they would have been diſcharged on common bail, and bringing the 
depoſit into court, and the proceedings in the action would have been 
ſtayed till the attachments were diſpoted of by the owner of the 
property in their names. Langſton v. Boylſton, 2 Veſ. jun. 101.) 

[A claim is a ground of interpleader. id. 107. 

In ſupport of motion for injunction on interpleading bill, affida- 
vits of the facts may be read: it does not reſt on the anſwer alone. 
Bid. 109.] 

[Colluſion not to be preſumed againſt the plaintiff's affidavit; nor 
can a counter affidavit prevail. Bid. 110.] | 

[Tenant cannot file a bill of interpleader againſt his landlord, on 
notice of ejectment by a ſtranger, under a title adverſe to that of the 
landlord, Dungey v. Angove, 2 Veſ. jun. 304. See alſo Johnen v. 
Atkinſon, 3 Anſtr. 798.] | | 

[On ſuſpicion of colluſion, an enquiry into the circumſtances was 
directed, and the report confirming the fraud; the bill was diſmiſſed 
with coſts to the landlord, as between attorney and client, to be paid 
by the plaintiff and his ſolicitor ; the latter to ſhew cauſe why he 
ſhould not be {truck off the roll. 16:d.] 

[Bill of interpleader is, where two perſons claim of a third the 
ſame debt or the ſame duty. bid. 3 o.] 

[An interpleading bill never ſuggeſts a caſe. bid. 311.) | 

[To ſupport a bill of interpleader by a tenant, two perſons muſt 
claim the ſame rent in privity of tenure, and of contract, as in the 
caſe of a mortgagor and mortgagee, truſtee, and cefuy que truſt, &c. 
Jbid. 312.) = ; ' 

[See allo Smith v. Target, 2 Anfir. 529. and Surrey v. Ld. Wh altham, 
ibid. 531. in not. In the former caſe the bill was diſmiſſed with 
colts, being beneath the dignity of the court in point of value.) 


[Where one Claimant ſeeks a certain rent from the tenant in 2 
| on, 
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ſion, and the other anliquidated damages for uſe 40 occupation, he 
cannot make them interplead. Fohn/on v. — 3 Anfir. 798. 


(3 V 1 


(3 V 1.) Who ſhall join in a Suit. 


* a ſuit in equity, all who have a joint intereſt in the thing demand- 
ed ought to join. 

But two perſons cannot join in the. ſame bil, to have relief in ſe- 
veral reſpects. 

So, the king and the queen dowager cannot join to bas a recom- 
pence for a covenant broken by waſte, c. where the king has the in- 
heritance, and the defendant claims under the leſſee of the queen, 
who had a grant for her life. R. Hard. 219. 


(3 V 2.) Who ſhall be joined. 


All concerned in the thing demanded ought to be made parties in 

equit 

; 284 if a bill is againſt the executor of an obligor for the diſcovery of 
aſſets 3 all the obligors ſhall be parties, for the charge ought to be 
equal. 2 Vent. 348. 

80, if one obligor is ſued, all ought to be joined, tho? the others 
are only ſureties. Dub. 2 Vent. 348. 
hut if there is judgment againſt one obligor, his executor may be 

{ued for a diſcovery of aſſets without the other obligors; for the bond 

is extinguiſhed by the judgment. 2 Vent, 348. 

If B. has a joint demand againſt three joint factors, and two of 
them are beyond ſea, he ſhall ſue the other alone for the whole. 
1 Ver. 140. : 

(3 V 3.) Who ſhall take jointly. 

If an eſtate is limited in truſt for others, they ſhall be joiat-tenants 
of the truſt, where they would take the eſtate jointly, if it was limit- 
ed to them in the ſame manner. Semb. 1 Ver. 361, 2. Vide Deviſe, 
(No. 8.) fates, (K 1.) 

[If a ſettlement be to permit 2 and every the eres to take rents 
and profits 7 them and their heirs for ever; they are Joint-tenants. 
2 Brown, 233] 

If articles are between many for their farming the exciſe : their 
intereſt ſurvives in reſpect of the joint charge, without an expreſs 
agreement to the contrary, R. 1 2 33. 

And if there is an agreement, that it ſhall ſurvive, the benefit ſur- 
| vives, tho? one aſſigns to his ſon. 1 Ver. 33, 4. 

50, if there be a ſettlement upon truſt, that his ſiſters divide the 
rents equally, and the whole ſhall be to the ſurvivor ; it will be a 
joint intereſt. R. 2 Ver. 323. 


50, if a farm is demiſed to two. 1 Per. 217. Pide poſt. (3 V4. 0 


Or, many by gift, deviſe, Oc. take any eſtate or intereſt jointly. 
i Ver, 217. * 

So, if there is a deviſe of the reſidue of the perſonal eſtate to 4. 
and B., it will be a joint deviſe, and the ſuryivor ſhall have the. whole. 


K. 1 Fer. 482, 3. Acc. 1 Ca. Ch, 238. 
Wo, 


joint tenancy, but in common; for the words to be equally di 
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So, if the teſtator makes A. and B. his executors, their intereſt ſur. 
vires. 1 Ver. 483. 2 Ca. Ch. Gr. | | 

If 200 J. is deviſed for the purchaſe of land for A. and B., and the 
purchaſe is made for the uſe of A. and B. jointly ; the ſurvivor ſhall 
have it. R. Carth, 15. K. cont. 1 Ver. 47. g 

But if a mortgage is made to two, there ſhall be no furvivorſhip; 
but each ſhall have the money by him advanced with intereſt, and if 
he dies, his executor ſhall have it. R. 1 Ch. R. 58. - 

So, if 200 J. a- piece is deviſed to A. and B., who take a mo 
for the whole to them jointly ; the ſurvivor ſhall not have it; for each 
is a truſtee for the other for his ſhare. Carth. 16. 

[If  joint-tenants of leaſehold or freehold lay out money jointly 
upon it in the way of trade, there is no ſurvivorſhip, 1 Ye/. jun. 435. 

[An intereſt given to two or more, either by way of legacy, or 
otherwiſe, is joint, unleſs there are words of ſeverancs; as, « equally 
among,” &c. on an inference of that ſort arifes in equity from the 
nature of the tranſaction; as, in partnerſhips, a joint mortgage, r. 
Morley v. Bird, at the Rolls, 3 Ve. jun. 628.] 

[Bequeſt to two, without words of ſeverance : they take jointly, 


Stuart v. Bruce, 3 Veſ. jun. 63 2. 


[Tho the words, ſhare and ſhare alike in a will generally create a 
tenancy in common, they cannot have that operation, where there is an 
expreſs joint- tenancy. Armſtrong v. Eldridge, 3 Bro. C. C. 215.) 

[Gift of a ſhare over 0 the children of my late V. U. and J. U. ſbare 
and ſhare alike, at their reſpective ages of 21. This held to be a te- 
nancy in common among thoſe then living, and one of them dying in 
the lifetime of teſtator, that ſhare is lapſed. Martin v. Wilſon, 3 Bro. 
C. C. 324.] | | 

— divide a part of the teſtator's propery, but lodge a ſum 
in the funds to ſecure the payment of an annuity : as to this they are 
joint-tenants, and it ſhall ſurvive on the death of the one to the other. 
Balwyn v. Johnſon, 3 Bro. C. C. 455. 

[A legacy given to two or more perſons, without words of ſeve- 
rance, makes a joind-tenancy; therefore his honor determined that 
where, in a will, as to a reſidue, two thirds were given to and among jt 
the children of A. and B., they took as tenants in common, but the 
remaining third being given zo the children of C., they took as joint- 
tenants. Campbell v. Campbell, 4 Bro. C. C. 15. 


(3 V 4.) Who, as Tenants in Common. 
A gift of two, equally divided, makes them tenants in common. 


2 Vent. 366. Vide Deviſe, (N 8.) Vide Cowp. 660. Vide Eflates, 


K 8.) k | 
( [If a legacy be given to two, jointly and between them, they are not 
joint-tenants, and one dying, the legacy does not ſurvive, 1 brown 


118.] | | 
[If A. deviſes the reſidue of her eſtate to B. and C., daughters of 


D. and E., whom ſhe defires to be truſlees for their children, and 


ſays, © And my will is, that my eſtate be equally divided between B. 
and C., whom I appoint executors ;” and leaves all the next of kin, 
except one, legacies; B. dies in teſtatrix's life; the deviſe is not à 


make 


vided, * 
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make a tenancy in common in a will, tho? not in a ſettlement. Owen 
v. Owen, H. 1738, 1 Atkyns, 494.] : 

So, equally to be divided. 2 Vent. 366. P. V. 15. | 

So, a deviſe to two equally makes them tenants in common. 2 Vent. 
366. 1 Ver. 32. | 
So, a covenant to ſtand ſeiſed to the uſe of two, equally to be divided, 
and to their heirs and aſſigns, makes them tenants in common of the 
inheritance.. R. 2 Vent. 365. | 20 

[If a father by deed, in conſideration of natural love, grants after 
his death to two children the rents of lands, equally to be divided be- 
tween them, they paying their mother 5 J. per annum during life, and 
after her death they to have the lands, to them and their heirs for 
ever, equally to be divided between them: it is a tenancy in common, 
and the deed a covenant to ſtand ſeiſed. Rigden v. Vallier, H. 1750, 
2 Veſ. 252.) Ed C ” 

So, a truſt to pay the profits to A. and B. in a ratable and equal 
manner, and afterwards to convey to them in like ſort, ſhall be exe- 
cuted to them as tenants in common. R. 1 Lev. 232. 

[If A. deviſes two houſes to B. and C. generally, and then ſays, 
my meaning is, that the rents ſhall be equally ſhared between B. and 
C., they ſhall take as tenants in common. Prince v. Hylin, H. 1737, 
1 Atkyns, 493. | S SY - 

A deviſe to A. and B., paying 241, per ann. to D. for life, vis. 
each of them 12 J. per ann.; the payment by equal moieties makes 
them tenants in common. R. 1 Per. 35 | | 

If two pay equally for a purchaſe, they ſhall be tenants in common. 
in equity. 1 Ver. 361. Contra infra. | EN 

[If five perſons purchaſe. overflowed lands as joint-tenants in fee, 
and they contribute jointly to the draining, and one deſerts the under- 
taking, and the others buy ſeveral eſtates for carrying on their deſign, 
and ſeveral die, they ſhall be deemed tenants in common, and the heir 
of him who deſerted ſhall be let in on paying his proportion and in- 
tereſt, Lake v. Craddoct, M. 1732, 3 P. V. 158.) 

(If two perſons advance money on a mortgage, tho' it is made to 
them jointly, yet it ſhall be a tenancy in common. Rigden v. Val- 
her, H. 1741, 3 Athyns, 731.] | 

(So, in a purchaſe, if there is a diſproportion in the ſums advanced, 
etherawiſe, if the ſums are equal. Ibid.] 

90, if it is ſaid at the end of a will, that the executors ſhall take, 
Hare and ſhare alike. 2 Ca. Ch. 65. | 

[A deviſe to children, ſhare and ſhare alike, makes them tenants in 
common; ſo does the word reſpefively, Heathe v. Heathe, H. 1140, 
2 Atkyns, 121.] | 

[Therefore, if one of them dies inteſtate, aſter teſtator's death, his 
ſhare goes to the father. Hid.] | 
So, if a ſum of money is deviſed to be laid out in a purchaſe for 

the benefit of A. and B. before a purchaſe made, the ſhare of B., if 

he dies, does not ſurvive. Carth, 16. | X 

So, where there are partners in trade or traffic, they ſhall take as 
tenants in common, and there ſhall be no ſurvivorſhip ; for the cuſtom 
of merchants extends to all trades. 1 Ver. 217. | 
Tho! there is no clauſe that there ſhall be no ſuryivorſhip. . 


- 
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So, if two perſons join in the ſtock of a farm. R. i Ver. 21. 
Vide ante, (3 V 3.) : | * 

Tho? one of them ſaid, that he was content that the ſtock ſhould 
ſurvive. 1 Ver. 217. ITY | 

So, in all caſes where ſeveral join, or are intereſted jointly in the 
way of trade. Ibid. | | | 

So, if there is a deviſe to A. and B. in truſt, that the profits ſhall 
be equally divided between the deviſor's wife and daughter during the 
life of his wife, remainder over; the wife and the daughter are te- 
nants in common, and if the daughter dies before the wife, her moiety 
in the nature of a tenancy pur auter vie ſhall go to her executor or ad- 


miniſtrator. R. 2 Fer. 430. P. W. 34. 


If the ſurrender of a copyhold is, after the death of the ſurrenderor; 


wife, to the uſe of all his ſons and daughters equally to be divided, 


and to their reſpective heirs; it is a tenancy in common. Per two J. 
Holt. cont. P. W. 14. Sal. 391. | 

[Legacy of 10,000 J. to two fiſters to be equally divided, when they 
ſhould arrive at twenty-one, is a tenancy in common, and one dying 
under twenty-one, her ſhare ſhall go to her repreſentative, Follife 
v. Eaſt, 3 Bro. C. C. 25. | 


(3 V 5.) What will make a Severance of the Jointure. 


An act, which makes a ſeverance of the jointure at law, will make 
a ſeverance in equity. Vide Eſtates, (K 5.) | 

If three have the truſt of a term, and one of them mortgages all 
his part, it will be a ſeverance of all his intereſt in the term, and not 
only for the value of the mortgage; for joint-tenancy is not favoured 
in equity. R. 1 Sal. 158. ; — 

If A. and B. take jointly ; a leaſe by one, to commence after his 
death, makes a ſeverance, and will be goed againlt the ſurvivor. R. 
2 Ver. 323. N 

[Equity will eſtabliſh a parol agreement for owelfy of partition of 
long ſtanding, acknowleged by all to have been the actual agree- - 
ment, and put in execution accordingly. Jreland v. Rittle, M. 1739, 
1 Atkyns, 541.) | | 

[There muſt be either an agreement or an actual alienation, to 


make a ſeverance; the declaration of one party is not ſufhcient : thus 


if A. joint-tenant, on marriage ſettles her real eſtate, but as to the 
perſonal, there is only a recital that ſhe ſhall enjoy it to her ſeparate 
uſe, and a covenant from the huſband for that purpoſe z and then thoſe 
words, for want of iſſue of her body, to the next of kin of her family, 


and the other joint-tenant is not party hereto, it is no ſeverance. Par- 


zriche v. Poꝛulet, T. 1740, 2 Athyns, 54. | 
(3 V 6.) What Remedy one Joint-tenant, Oc. ſhall have againſt 


his Companion. 


[On a bill brought for a partition, plaintiff muſt ſhew a title in 
himſeif to a moiety, and not allege generally that he is in poſſeſſion of 
a moiety; but he need not in his bill ſet forth a particular title, 
but a general ſeiſin in fee. Cartwright v. Pultney, T. 1742, 2 Ai 
kyns, 380. | 8 

A jcint-tepant or tenant in common, c. ſhall have an mm 

equity, 


mands. £q. Abr. 5. 


equity, againſt his companion, for his ſhare of the profits of an eſtate. 
Vide ante, (2 A 1) © ut int ; 

So, one partner in trade againſt another. Vide Eg. Abr. 370, 1. 
So, an executor or adminiſtrator of one partner. 1 Ver. 118. 

« So, if the other partner combines with the creditors, the court 
will appoint an attorney to recover the debts, if the defendant 
will not give ſecurity to anſwer the ſhare of the plaintiff in them. 
bid. N ni” EY 
, [But the court will not appoint a receiver of the ſtock and debts 
of a ſubſiſting partnerſhip trade, unleſs in caſes of the groſſeſt abuſes 
of ſome of the partners. Oliver v. Hamilton, Anftr, a53.] | 

So, if there are joint-tenants of the truſt of a term, and one of 


them dies, and his executor obtains an aſſignment of the term from 
the truſtees; the other ſhall have a decree for an aſſignment to him 


for equity will direct the truſt to the ſurvivor, as the term will ſur- 


vive, when there are joint-tenants of a term. R. 2 Ver. 556. 


If A. and B. join in a purchaſe of lands, ſubjects to debts agreed to 
be diſcharged by the purchaſe- money; and for a favour to A. the ere- 
ditors abate their intereſt, or compound for his ſole benefit ; B. ſhall 
have equal advantage of the abatement, for it was a mutual truſt. 
Eg. Abr. 7. | Þ 

So, by /. 3 & 4 Ann. 16. one joint-tenant or tenant in common, 
his executors or adminiſtrators, ſhall have account againſt the other, 
his executors or adminiſtrators, as bailiff, if he receive more than his 
{hare of the profits. | 

And tho” now by this ſtatute an account lies at law, yet it ſeems 
more proper for equity, eſpecially if there are mutual or various de- 
50, one joint-tenant ſhall have contribution againſt his compa- 
nion. 

Therefore, if money to fit out privateers is raiſed by ſhares, and 
ſome ſhares remain undiſpoſed of, and a prize is taken, the undiſpoſed 
ſhares belong to the managers, (whether they purchaſe them in after 
the capture or not,) and ſhall not be divided among the other owners; 


for in caſe of loſs they would not have been liable for them. Blunt 


v. Cumyns, T. 1751, 2Vef. 331.) 

So, if a man makes a mortgage, and afterwards deviſes to A. for 
life, and afterwards to B. in fee; B. ſhall have contribution againſt 
A. for a proportion of the mortgage-money. Ca. Ch. 223, 4. 1 Ver. 
70. Videpiſti (4 A 6.) | = 

So, if a teſtator charges lands with portions to his daughters, to 
be paid at ſuch an age, and then deviſes ut ſupra; B. by bill ſhall 
compel A. to contribute his proportion, tho' the daughters are not 
arrived at the age when their portions are payable. K. Ca. Ch. 223. 


(3V 7.) When the AG of one binds his Companion. 


If there are partners in trade, and one of them gives a note, and 
ſubſcribes it, for himſelf and company; both are bound, tho' it does 
not appear that the other knew of it, or that the money was applied 
to the trade. 2 Per. 278. 292. | 

| / 
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(3 VS.) What not. | | 
But if one joint-tenant deviſes his moiety to A., it ſhall not be de- 


creed againſt the ſurvivor. 2 Ver. 385. | 


Or, makes a grant of his moiety to his wife, but ſuch grant is 


deſective, it ſhall not be aided. Bid. 


If A. and B. take a college leaſe, and agree that there ſhall be no 
benefit of ſurvivorthip, but afterwards renew without ſuch an agree. 
ment made, and one of them aſſigns his moiety to his wife, by a 


defective deed; ſhe ſhall not be aided under pretence of the antece- 


dent agreement. R. 2 /er. 385. 


6 V 9.) When an AC by one of them binds him after he 


ſurvives. 


If a joint-tenant deviſes all his land in A. and furvives his com- 
panion, all paſſes which he took by ſuryivorſhip ; tho? his deviſe 
would have been void againſt his companion, if he had ſurvived. 
Eg. Abr. 172. 


(3 W) Judgment. 


Hancery cannot proceed by ſuit in equity to annul a judgment at 
common law. Arg. 1 Ch. R. 47. moot, : 

Nor, to ſtay judgment and execution being awarded by the court. 
2 Bul. 194. ö | : | | | 

Nor, to examine the juſtice of a judgment given. Semb. 1 Ch. R. 
E. of Oxford, 7. | | 

Nor, to impriſon any perſon for not releaſing his judgment. Per 
Co. 1 Kol. 111. | : / 

Nor, does it uſually relieve after verdict, judgment, and a writ of 
error. R. upon Demurrer, 1 Ch. R. 248. 

[But Chancery may order the party in whoſe favour judgment has 
been given in the court of law, to conſent to a motion in that court, 


to have the judgment vacated : as, where judgment in error had been 


ſigned for want of an original writ, tho* there had before been a pe- 
tition to the maſter of the rolls, and an order for one, but the order 
not ſigned and ferved. 2 Brown, 141.] 

But after a judgment at law, a man may pray in equity to be re- 
lieved upon a collateral matter. R. cont. upon Demurrer, 4 Inſt. 86. 


2 Cro. 344. Acc. 1 Ch. R. E. of Oxford, 10. Dub. Hard. 121. 


[The decrees of Chancery are of equal force with judgments at 
law; therefore if an executor is ſued for juſt debts, and confeſſes the 
bill, and is decreed to pay them, and other creditors obtain judgments 


at law afterwards in real point of time, tho? the firſt day of term was 


prior to the decree, the executor ſhall, on bill exhibited for that pur- 
poſe, be protected in obedience to the decree; the judgment creditors 
to be injoined and come in after the decree creditors in due courſe 
of adminiſtration.- P. Jekyll, M. R. affirmed by Talbot C. and af- 
firmed by the Houſe of Lords. Morrice v. Bank of England, N. 
10 G. 2. C. T. T. 217.) 5 | 

After judgment and execution. Arg. 1 Ch, R. 21. 


In real as well as perſonal _ . . 
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Aſter judgment in B. R. as well as in C. B. juſtices in Eyre, &e. 
arg. 1 Ch. R. 21. 3 wer et Te 

After judgment upon a verdict, as well as upon a demurrer. 
If plaintiff at law knows the fact to be otherwiſe. than the jury 
find it, and defendant was ignorant of it at the trial, this court will 
relieve, unlꝭ ſs defendant ſubmits to try it at law firſt, when he might 
have had diſcovery here by bill. Williams v. Lee, T. 1745, 3 At- 
byns, 223. | | | | RN 
"r [ ray will not relieve againſt exceſſive damages; for the re- 
medy is, by moving the court where the action was tried for a new , 
trial. Jb1d.} | | | ES 

Tho! the equity alleged was a matter arifing before the judgment 
given. Arg. 1 Gh. R. 22. | | 23 5 

As, if the plaintiff obtains judgment upon a bond where the mdney 
is paid, but no acquittance given; or the acquittance is without a ſeal, 
or loſt. 1 Ch. R. Earl of Oxford, 8. Cont. Hard, 23. | 

So, if a man obtains a judgment at law for a thing diſcharged by 
the act of, oblivion, 12 Car. 2. Chancery will relieve; for a court of 
equity may interpret a ſtatute, as well as the judges of the law. R. 
Ca. Ch. 56. Dub. Hard. 121. — 

[On the other hand, if judgment is taken againſt the lands, &c. 
of defendant, diſcharged, by an inſolvent act, who afterwards has a 
legacy left him, and plaintiff ſues a feeri facias on his judgment, (the 
legacy being due but unpaid,) and in the executor's hands, and lodges 
it with the ſheriff, and takes a warrant to levy debr and damages 
out of the legacy in executor's hands, and he refuſes to pay; and 
plaintiff brings bill againſt the legacy in executor's hands, and he re- 
fuſes to pay, and plaintiff brings bill againlt the legatee and the exe- 
cutor, the court will order debt, dam iges, and eoſts to be paid out of 
the legacy. £dgell v. Hayavord, T. 1746, 3 Athyns, 352. ] 
So, Chancery may make a decree, that the party releaſe or diſ- 
charge the judgment. Arg. 1 Ch. R. 22. Vide 1 Rol. 111. 

[If a judgment is given tor 6000 J. to ſecure a purchaſe of the re- 
verſion of 300 J. per ann. for 300 J. only, the court will order it to 
ſtand as a ſecurity only for principal, intereſt and coſts. Barnardiſton 
v. Ling ꝛuood. H. 1740, 2 Athyns, 133+] N 

(If a ſolicitor takes a judgment from his client for the coſts, pend- 
ing a cauſe, and there appear improper charges in his bill, the court 
will order the judgment to be delivered up, tho' the bill has been 
— many years ago. Draper Company v. Davis, P. 1742, 2 Ai- 
9 295. | 5 | 

[Judgment at law, or an award, obtained by ſuppreſſion of evi- 
dence, open to relief in equity. 2 Vef. jun. 135. 1 | 
If a decree has been obtained in the Exchequer, by conſent that 
a will is well proved, which will is afterwards found by verdict to 
be forged, Chancery will reſtrain the party claiming under it from 
ſetting up that decree. Barnſley v. Powell, T. 1749, 1 Ve. 284. 

That he reſtore poſſeſſion obtained upon the judgment. Arg. 1 Ch. 

. W 

That he releaſe coſts, account for meſne-profits, c. Bid. 

So, if Chancery by decree vacates a judgment at common law, yet 
it ſha'l not be an offence within the |. 27 Ed. 3. of Premunire; for 

Vol. II. Oo the 
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the Chancery is not another court within the intent of that Rat.; nor 


E i. 242. Certified to the King by his Council, Arg. 


| GO, Chancery will give relief, tho' the land lies out of the juriſtic- 
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quence, the court will diſmiſs the bill with colts. Brace v. Toyln, 


—— 
— — — —— 
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fendant has privilege to be ſued in the Exchequer. 1 Ch. K. 69. 


mandy, a bill lies in Chantery for the redemption. R. 2 Ver. 495: 


* 


ſnall the cauſe be conſtrued to be drawn ad aliud examen. Cont. 3 Infl, 


1 Ch. R. 25. 27. 
[Before a final decree an executor may confeſs a judgment, which 
is not at all affected by a prior decree to account. Smith v. Haſkins 
Styles, T. 1742, 2 Athns, 385. pn you | 
CA judgment having been obtained at law, tho? for an uſurious 
debt, the creditor muſt ſtand as a judgment creditor for the money 
actually advanced, and legal intereſt. 2 Brown, 641.] 


(3X) Juriſdiction. 


When Chancery ſhall have it in Cafes out of the Kingdom, Se. 


tion, if the perſon is within the juriſdiction of the court; as, it 
will make joint-tenants account for profits of land in Ireland. 
Or, a truſtee who lives in England to perform his truſt iu Ireland 
a county palatine, &c. Vide poſt. (a W 27.) | 
So, it will decree the Earl of Derby to perform an agreement con- 
cerning the e of Man. Ca. Ch. 221. : 


If a matter ariſes in the juriſdiction of the. courts of Maler, of 
value or difficulty, parties may ſue here; yet, if it is of ſmall conſc- 


H. 1741, 2 Atkyns, 25 3. Ts 

So, if land within the duchy is granted by the king, and upon a bil 
for a diſcovery and an account in Chancery, an injunction is granted 
by the duchy court ; ſuch injunction thall be over-ruled in Chancery, 
and the priority of ſuit being here, an injunction of the fuit there 
{hall be granted here. 1 Ch. R. 5 3. 

So, a plea ſhall not be allowed to a bill in Chancery, that the de- 


For no privilege thall be allowed againit a ſulpena in Chancery, 
where the intereſt of the king is not concerned. 1 Ch. R. E. of 0s 
ford, 14. | 5 

Nor, a plea of privilege of the univerſity to a bill concerning lands 
in Cornwall. 1 Ver. 212, | PIN 

But if it be allowed, it ought to come in by plea. Ca. C. 237. 
K. 2 Vent. 362. | . ö 
So, Chancery ſhall have juriſdiction of a mortgage in a county pi 
latine. = 

So, if the bill ſuggeſts that there are prior mortgages to perſons 
ont of the county palatine, tho it be not proved. Semb. 1 /. 
298. | | BE: 

"8a, a' plea of the Cinque Ports was over-ruled. 1 Ch. R. 140. 
So, the court of ſtannarics does not ouſt Chancery of its juriſdic- 
tion; for the former is a court of law, and not a court of equi. 
2 JV. . 484. IS: V. 
So, if A. mortgages the J/e of Sarke, part of the duchy of N 


where the 


So 


ed | 


7 


chancellor was a party. R. 1 Rol. 331. 


So, Chancery will relieve againſt a degree in Cheſter, 


I 
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ns 

fun. 363. 
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cauſe. 
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the extent. 
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there 


Ca. Cb. 232. 


183. 278. 


i 


If a debt is «(h 
be allowed here. 


was decreed of the ſame. 


if the act does not erect a court of equity there. 


e x7 E R v. 


So, Chancery has an admiral juriſdiftion in many cas. 
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So, if an act of parliament hives an excluſive jurillicton for ſuch 
and ſuch mines to a particular, eourt; Chancery ſhall not be excluded 


7 
i Ver. 54. 


[Chancery has juriſdiction on the ſuSject of tithes in London, not- 
withſtanding the ſtatute and deeree 37 H. 8. c. 12. and an account 
Canons of St. Paul's v. Crickett, 2 Veſ. 


Miller v. Kynafton, at the Ralle, ibid. 567. in not.] 


2 Ver. 426. 


2 Ver. 426. 
Except where the extent is a fraudulent contrivance, or the de- 
fendant admits thar the debt to the Sy may be well ſatisfied without 


N. Ca. Ch. 232. 


1Ch. R. 278. 
1 Ch. R. 278. 


A matter which ouſts th: court of juriſdid ion, ought regularly 
to be alleged by plea, ard ſhail not be objected at the hearing of the 
2 Ver. 484. [Sed wide 2 Vef. jun. 563. 

But Chancery will not make partition of laud 1 in Treland. 
421. Vide pgft. (a E). 

Nor, will it examine the quantum of a debt to the king, or the ex- 


tents for it; for that belongs to the Exchequer, and a bull for it in 
Chancery ſhall be diſmiſſed. 


1 Per. 


Nor, will it grant a ſequeſtration of lands in Jreland. Eg. Ca. 


So, if there is a decree for an account in the Exchequer of Cheſter, 
Marches of Wales, & c. Chancery will not relieve upon a bill here, 
becauſe the witneſſes live out of the Juriſdiction. 2 Ca. Ch. 17. K. 


Nor, will it relieve inlet a decree of commiſſioners of ſewers. 


Nor, On a bill for an account of money collected by: authority of 
commiſſioners of ſewers; for tlie commiſſioners are a _— and have 
authority to determine. 


Nor, for diſcovery of the money collected. R. upon Demurrer, | 


90, an appeal « or bill of review does not lie in Chancery, on a decree 
in equity in a county palatine; but it ought to be to the king himſelf. 
R. upon Demurrer, 1 Ver. 177. 184. 

90, a bill ſhall not be allowed in Chancery for diſcovery of the title 
to lands in the County Palatine of Cheſier or Lancaſter. 
Vide poſt. (4 E). 

Nor, to obtain poſſeſlion of lands there. 

Or, an account of the protits. ' 

Where the court has Juriſdiction, it ſhall have regard to the laws * , 
of a foreign. country, in its determination here; as, if a woman his 
a ſeparate property in her money in France, it (hall not be decreed to 
veſt in her huſband. Semb. Eg. Ca. 100. 
gned in Holland by the huſband to the wite, it ſhall 

Ca. Ch. 232. 

(If a foreigner contrives a match with a ward of this court abroad, 
yet if he is afterwards found here, the court will puniſh him. Roach 
- Garvan, M. 1748, 1 Ve. 157. 

[This court can decree ſpeciic performance of articles executed in 
England, for ſettling the boundaries of two provinces in e 
Penn v. Ld, en, F. 17 53. I 75 ef. 444 ] 


R. 1 Chᷣ. R. 


— 
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[Tho' the juriſdiction of the court is ſubmitted to by anſwering 
yet if, a want of it appears at the hearing; a court of equity wall 


make no decree. 1 Ve. 444.1 ey 
[See Nabob of the CLAW: V. Eaſi-India Company, I Ve. fun, 371.] 


(3 Y 1.) When Words in. a Will are expounded otherwiſe than 


. Tapſes for the benefit of an heir, it ſhall alſo for the benefit of a de- 


diſcharge of debts, a deviſce ſhall alſo have it. 2 P. W. 277. P, 


as, a ſum to be paid upon a ſale of lands. R. Hb. 265. 


the legacies, if they are not mentioned. 2 Ver. 481, 2. 


Jury. . 
: Vide Trial, ante (X).— Pot. (4 V). 5 


) Legacy. 


they are in a Deed. 


WO ps, in a will may have a different conſtruction from 
that which they have in a deed, P. V. 20. Vide pi 
(3Y 7, S..) | | | 


| (3 * 2.) A Deviſce ſhall have the fame Advantage as an Heir, 


If a legacy out of land, for the portion of a fon or. daughter, 


viſee. 2 P. . 276. Vide ante, (3 P 3.“ Pg. (3 Y ), &c.) 
So, if it is deviſed for a portion, tho' not expreſſed for a portion. 
2 P. F. 276. 
80, if charged upon real and perſonal eſtate, as to the part which 
affects the real eſtate. 2 P. N. 278. | 


So, where the heir ſhall have the .perfonal eſtate aprlied for the 


Ch. 140. Vide ante, (3 A 4, Cc. — 3 Lb 3) 


(3 Y 3.) How a Legacy ſhall be recovered in Equity. 


Chancery will enforce the payment of a legacy. ide ante, (3 Al. 
—3 G 1.) | 
Ant if it is a legacy in equity only, and not at law, it ought to be 
demanded only in a court of equity, and not in the ſpiritual coun; 


If an infant ſues for a legacy in the ſpiritual court, and after. 
wards in Chancery, a fuit depending in the ſpiritual court is no ple 
for the defendant to the bill in equity; for the plaintiff there bas 
not an equal advantage to get ſecurity or intereſt. R. Ca. Ch. 85. 
1 Ver. 26. 1 5 5 | 

If a legacy in a will is eraſed, but upon the probate the execum 
admits the will to be proved, as if there was no raſure; equity ui 
compel the payment. 1 Ver. 256. P. V. 388. 

If the grandfather gives legacies to the grandſon, which are le- 
ceived by the father, his executrix ſhall anſwer for all, not aQuil! 
paid by the father, with intereſt, tho? the father had given a bond i0 
pay 6000 J to the grandſon ; for it ſhall not be intended to include 


[A legatee, whether expreſsly ſuch or as cſtui que 1rufs has 
rich: to ſatisfaction on an adminiſtration bond againſt real * 


del wery, 
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the hands of deviſce of adminiſtrator de bonis non of the original teſ- 
tator; and this tho' the nominal legatee and executor declared the 
truſt, and covenanted to pay the legacy. Aſbley v. Bailee, T. 1751, 
1 1 4 gs 

So, Chancery will oblige an executor to give ſecurity for the pay- 
ment of legacy, payable at a future day, on a ſuggeſtion that he 
waſtes the goods of the teſtator. R. Ca. Ch. 121. | 

And if the will is conteſted in the ſpiritual court, will ſtop him 
from receiving the debts, Wc. till the conteſt is determined. R. Ca. 
6.75. 5 | 3 15 

If an executor pays a legacy purſuant to a will, without notice of 


a revocation of it, it ſhall be allowed him, tho' aſterwards it appears 


that the will was revoked. Ca. Ch. 126. 


(3 Y 4.) What ſhall be a Legacy. | 
A legacy imports a bequeſt made by a teſtator of his goods and 


chattels. | 5 | 
But it may be ſecured by a deviſe of lands, &c. Vid ante, 


(3 A3, Ec.) 


ww Any words which ſhew the intent of the teſtator, are ſufficient for 


a legacy. Geddl. p. 3. c. 22. ſect. 21, Ec. Vide Deviſe, (N 1.) : 
As, if the teſtator deſires his executor to give 200 J. to B. with 
out limiting a time for payment; it will be a good legacy. 1 Ch. 


R. 246. | 


[f a legacy is given by a will, and an annuity or a legacy of 
greater value to the ſame perſon by a codicil, it ſhali not be intended in 
{:tisfaCtion of the legacy by the will, but the legatee ſhall have both. 
P. V. 424. | 

[Where two legacies of equal ſums are given to the ſame legatee, 
and in the ſame will, the legatee ſhall take only one. 1 Brown, 30.] 

{But where one of the legacies is in the will, and the other in the 
codicil, both ſhall paſs. 1d. 389, 390.] | 

[Where two legacies of the ſame ſum are bequeathed to the ſame 


perſon by different inſtruments, viz. one in a will, and the other 


in a codicil, the legatee is entitled to both, unleſs there be ſome cir- 
cumſtance to ſhew that the intent of the teſtator was, that he 
ſhould take but one. James v. Simmuns, C. P. M. 34 Geo. 3. 
2 H. Bl. 213.) 5 

[A donatio ceuſa mortis is in the nature of a legacy, but need not 
de proved in the ſpiritual court as part of the will, for it operates as 
CO of truſt upon the executor. Miller v. Miller, T. 1735, 
39. V. 256. Sees | | | 

(it is =. wed unleſs made by the party in his laſt ſickneſs. Bid. 

It is not abſolutely neceſſary that it ſhould be in extremis, a deli- 
rery with declarations of the intention at any time, if never revoked, 
leems good. 2 Brown, 612.] % 

Nor, unleſs it is delivered in his lifetime. Bid. 

[Nor, of 8 cboſe in aFion, the property whereof does not paſs b 

id, | 
| [The * of receipts for the conſideration of South-Sea annui- 
nes is not ſufficient delivery to ſuppart a donatio cauſa mortis of the 
annuities, Ward v. Turner, T. 1752, 2 Ve. 431-] 

| 00 3 There 


o 
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There cannot be a donatio cauſa mortis of ſtock or annuities with. 
out a transfer, or ſomething 7antamount. 2 Ye, 431.] 3 

[But a delivery of bank-potes ſcaled up in a paper, is a good 
donatio mprtis cauſa. 2 Brewn, 612. Vide Ambler, 318.) 

[An' abſolute and immediate gift of a check on a banker payable 
to bearer, and of à promiſſory note, held not to be a donatio mertis 
cauſs, nor an appointment in the nature of it; and yet ſuch piſt 
could have no greater operation in equity than at law, Bill gif. 
miſſed without prejudice to any action, court offering to retain the 
bill, if any accounts were to be taken of aſſets. Tate v. Hilbert, 
2 Veſ. jun. 1t1. 4 Cro. C. C. 286. S. C.] | a 

[According to the true definition of a donatro mortit cauſe, it is in 
the nature of a legacy, is liable to debts, and is only a gift on ſur- 
vivorſhip. Hid. 119.] 


{It cannot be by parol. Q. Whether it may be by deed or on 


writing? Bid. 120.] 
[Bill on a banker expreſsly for mourning is an appointment of the 
money for a purpoſe which negeſſarily ſuppoſes death; and there. 
fore it requires no probate. Jbid. 121.] 

Iſſue directed to try whether there was a donatio mortis cauſa, be- 
cauſe it did not appear to have been in the deccaſed's laſt illneſs, 
Blount v. Burrow, 1 Veſ. fun. 546. 4 Bro. C. C. 72.8. C] 


(3 Y 5.) Of what Thing void, 


But a void legacy ſhall not be decreed ; as, if the huſband of an 
orphan in Londen deviſes the money which” belongs to his wife in 
the hands of the chamberlain of London ; for this is a choſe in action 


not deviſable. R. 2 Vent. 241. 


So, if a man deviſes a thing which by cuſtom belongs to the heir 
at law, as an heir-loom ; it will be void. | 

So, if he deviſes goods which he has only as executor or admi— 
niſttator, beſore a full adminiſtration made, 


(3Y 6.) How a Legacy ſhall be paid. 
A legacy ſhall be paid, after all debts are diſcharged, out of the 
perſonal eſtate. EY LE | 
So, if land deſcends to the heir, and the perſonal eſtate is exhauſted 
hy the payment of debts upon bond, Fr. to which the land was lia- 
ble, the legatee ſhall have id in equity againſt the real eſtate. Semb. 
Sal. 416. | | 
So, if the perſonal «ſtate is exhauſted by the payment of a mort- 
gage. Sal. 450. Vide ante, (3P 3.) | 
| [Where there ale two executors reſiduary legatees, and on ſct- 
tling accounts one of them leaves in the hands of the other a ſum 
ſufhcient to diſcharge the other legacies, and he in whoſe hands 


the money is left aſterwards becomes bankrupt without having paid 


tlie legacies, the other ſhall an{wer out of his moiety of the reſidue, 
as far as it will go in diſcharge of them, tho' the legatees may have 
re ceived intereſt.of the bankrupt, and taken a dividend under the 
commiſſion. La Raym. 1320.) bY 


» 


[if a man-deviſcs his lands, (then in mortgage,) ſubject to his debts, 
_ to B. his wiſe for life, then to C., the intereſt of his perſonal eſtate 


to 
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w B. for life, then to C., and gives B. 1 500 J. if ſhe accepts his will 


in licu of dower, and there is not perſonal eſtate to pay debts. and 


legacies 3 if the mortgagee takes part of the perſonal eftate, the le- 


_ gatees ſhall ſtand in his place for ſo much out of the real. Luthins 
v. Leigh, „ * 5 


[If A. on marriage conveys a ireehold, and alſo a term for years, 


to trultees, to raiſe a ſum for his wife, and by his will gives a por- 


tion to his daughter; his ſon and heir, executor, ſhall not ſell the 


term to pay his wife, bur it ſhall go to pay debts and legacies, and 


the wite's be chargeable on the freehold. Lucy v. Gardiner, M. 1723, 


Bunb. 137+] Rs 
Jo, if the perſonal eſtate is deviſed to A., and a term veſted in 


trultees for payment of debts and legacies; the term ſhall be applied 


before the perſonal eſtate. R. 1 Ch. R. 47, 8. 


[if lands are deviſed to pay debts, and ſimple contract creditors 
exhauſt perſonal eſtate, a ſpeciſic or pecuniary legatee ſhall be paid 


out of the land deviſed to pay debts, Haſlewood v. Pope, T. 1734, 


3 P. W. 322] - | 


hut if lands are deviſed to H. in fee, and ſpecific legacy to B., 


and bond-creditors come on fpecific legacy for payment, B. ſhall not 
tand in bond-creditor's place, to charge the land deviſed to A.; for 
lie is a ſpecific deviſee as B. ſpecific Jegatee. 1bid.) 

(If A. purchaſes a term tor . Soo years in lands, and agrees to give 
a conſideration for the inheritance, and vendor covenants to procure 
conveyance to veudee and heirs; A. dies before conveyance made, 
leaving B. his daughter 30co/., and C. his ſon executor and heir, 
who alſyns the term in truſt to attend the inheritance, and then takes 
conveyance of the inheritance to himſelf, then he confeſſes judg- 
ment to one, mortgages the inheritance to another, without takin 
notice or alſigning the term, and dies inſolvent; the judgment ſhall 
firlt be paid, then the mortgage, and then the 3000 J. to B. the le- 


gutec, as adminiſdratrix to C. her brother, before the ſimple contract 


creditors. Charlton v. Low, M. 1734, 3 P. V. 328.] 


[If a man gives his Seuth Sta bonds in truit that his executrix pa 


ſeveral legacies, and gives all the reſidue of his eſtate to his wife his 


exccutrix, and the South Sea bonds are not ſufficient, they ſhall be 
paid out of the other part of the perſonal eſtate. Cooke v. Martyng 
P. 1737, 1 Atkynt, 2.] 


If there are not aſſets for debts and legacies, the debts ſhall be paid 


before legacies to a charity. P. W. 264. 5 | 
But if land is deviſed to the heir in tail, a legatee ſhall not have 


_ relief apajuſt the heir, tho? the perſonal eſtate is exhauſted by pay- 


ment of debts upon bond, c. X. Sal. 416. 


2 


{If 2 man by will ſays, „as to my worldly eſtate, I diſpoſe, Cc. . 


and gives 100 J. to his daughter, to be paid by bis ſon, his executor, 


2 month after his widow's death, to whom he deviſes his real eſtate, 


with houſhold goods, and ſtock in trade, for life, d then to his 
fon;” and the perſonal eſtate is inſufficient, the daughter's legacy ſhall 


be paid out of the real. Lypet v. Garter, T. 1750, 1 Ve. 499-} | 
(If 4. leaves B. money, ſhe leaving C. 500 J. at her death, and 4. 


dies; C. dies; B. dies; her repreſentative cannot 4 a demand 
of B. on C., for the demand is in autre dreit. Medlicet v. Bowis, 17. 
1748, 1 7%, 207. 


1 1 [Where 


lt 24 1 enn 


[Where the uſe of goods is given to one for life, he muſt Gpn an 
inventory expreſſing them to be in his cuſtody for life only, and then 
to be delivered and remain to him in remainder, Slanning v. Style, 
N. 1734, 3 P. H. 334] + + 3 | 

[The inventory is to be depoſited*with the maſter ; formerly ſecu- 
rity was required. Bill v. Kinafton, 1740, 2 Atkyns, 82. 

{Legacy by a grandfather in truſt for five children by name, and all 
and eyery the child and children of his ſon equally at 21, or on marriage 
of the daughters, with power to advance money for putting out all and 

every or any of the ſons to buſineſs, The firſt attaining 21 held en- 
titled to receive his ſhare then. Preſcot v. Long, 2 Vef. jun. 690.) 

[Legacy payable at 21, before which time the legatee dies; a per. 
ſon claiming by limitation over takes immediately, but the admini— 
ſtrator of the infant mult wait till the time at which the legacy is 
payable, unleſs the whole intereſt is given. 3 Yeſ. jun. 15.) 

e. charged on land payable at a ſuture day not veſted till the 
time of payment. Phipps v. Ld, Mulgrave, 3 Veſ. jun. 613. 

[Specific legacy of ſtock decreed according to the value at the 
time it ought to have been transferred. Morley v. Bird, 3 Ve. jun, 
8 | 1 

f — 2 a legacy ſhall be paid upon a deviſe to pay debts and lega- 
cies, vide ante, (3 A3, c.) 58 | . 

When a legatee ſhall refund, or abate in proportion, vide ante, 


(3G 3.) . (3 Y 18, 19.) | 
(3 Y 7.) How a Deviſe ſhall be conſtrued, _ 


[Where legacies were given to fix grandchildren by their chriſtian 
names, but the name of one was omitted, and that of -another re- 
peated, it was held that all ſhould take equally. 1 Brown, 31.) 

[If a legacy be given to the 7202 daughters of A., who has in fact 
three daughters, they ſhall all take. 2 Brown, 85. . 

But, to the children of A. ſhall not extend to a child en ventre a 
mere. Id. 63. | | = 

[A bequett to firſt and ſecond couſins ſhall extend ta a firſt couſin 
once removed, and to a great niece. Id. 125. | 

To the children of a deceaſed ſiſter ſnall be only to the children liv- 
ing at the teſtator's death. Id. 658.] 

- [Fo grandchildren, ſhall extend to great-grandchildren, becauſe 
in common parlance the firſt word includes the latter. Ambler, 
603-] > 3 7 
The extent of the words. Vide Deviſe, (N 1, &c.)—FVide ante, 

A 8.) | ] 
6 [If A. deviſes money to the relations of B. to be equally divided 
between them, it ſhall be conſined to ſuch as would take by the ſta- 
tute of diſtributfons, but they ſhall take per capita, Thomas v. Hole, 

n | | 1 
II A. deviſes to his near relations, it means ſuch as are within the 
ſtatute of diſttibutions. Wbithorn v. Harris, T. 1754, 2 V9. 527. 
Vide 1 Brown, 31. Fa e | 

[If a man deviſe à legacy to his near? poor relations, it (hall not 
extend to all Ris poor relations, even that he knew. Goodinge v. 
.Gocdinge, P. 1749, 1 Ve. 231.] LT EEE RELATES 
[If A. by will declarcs he intends to diſpoſe of his houſhold = by 
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eodicil, and deviſes the reſidue of his perſonal eſtate not diſpoſed of, 


or reſerved to be diſpoſed of, to his wife, and makes a codicil, with- 
out diſpoſing of his houſhold goods, they ſhall not go to the refiduary | 
legatee, but according to the ſtatute of diſtributions, Davers v. Dewes, 
T. 1730, 3 P. . 40.J. ; | | | 
lt A. bequeaths to his grandchildren B., C., and D. 1000 J. each, 
and the intereſt to their uſe, and if any dies, to the ſurvivors or ſur- 
vivor, ſhare and ſbare alike, the intereſt to be paid to their father, to 
be improved to their uſe. B. dies an infant, then C. dies; the ſhare 
which C. took by the death of B. ſhall not ſurvive to D., but go to 
the father, C.'s adminiſtrator, both principal and intereſt; for ſhare 


and ſhare alike are tantamount to equally to be divided. Rudge v. Barker, . 


T. 9 G. 2. G 124.4 : 42 

[If a man gives all his eſtate, leaſes, and intereſt in his houſe in H., 
and all the” goods therein, and all plate, Oc. to his wife, but de- 
fires her at her death to give ſuch leaſes, houſe, goods, Ec. amongſt 
ſuch of his relations as ſhe ſhall think moſt deſerving; and ſhe by 
will gives her intereſt in the houſe to A., and after legacies, the reſi- 
due of her perſonal eſtate to whom ſhe makes executors, and dies 
without giving the goods, c. to her huſband's relations, the wife 
took only beneficially during her life, and the goods, Qc. or the va- 
lue of them, ſhall be divided argong the next of kin of the huſband, 
Harding v. Glyn, T. 1739, 1 Atkyns, 469.) | 

[A deviſe of money to be divided among all the children of A. does 
not extend to a child born ſome years after the teſtator's death. Heathe 
Y, Heathe, H, 1740, 2 Athyng, 121.] : | 

[If A. gives 3000 J. to truſtees to place at intereſt, or on a pur- 
chaſe, and to permit his wife to take the profits during life, and fen 
to divide the whole principal and intereſt among his four children, 
ſhare. and ſhare alice, and the ſurvivors, but not before 21, or mar- 
riage; if any die before, his ſhare to be divided among the ſurvivors; 
and one of them, B., attains 21, but dies in the mother's life; her 
repreſentative ſhall have her ſhare of what remains in money, but 
not of what is veſted in real eſtates, which goes to the heir at law. 
H. 1740, 2 Athyns, 123.] | | | 
If a wik directs that the intereſt with the principal of a teſtator's 
eſtate ſhall be ſettled on the daughter, or the heirs of her body, as 
the executors think fit ; they cannot give it from her to them, but the 
2 or muſt be conſtrued and. Read v. Snell, T. 1743, 2 Athyns, 
42.1 | | ; 

Uf the reſidue of real and perſonal eſtate is deviſed to truſtees, to 
be ſettled on teſtator's daughter, and the heirs of her body, but in 
caſe ſhe die leaving no heirs of her body, then as to one moiety to 
A. and his wife, and their heirs for ever, and as to the other, to B. and 


C.; this is a gift ro the daughter for life, with a contingent remainder 


to ſuch heir of her body as ſhall be living at the time of her death, 
and the deviſe over to A., B., and C. is good. Jbid.] | 
lf a man by will appoints the intereſt to be made of his perſonal 
eltate ſhall be paid to his father for life, then to his mother for life, 
aud after their deceaſe giyes the reſidue of his perſonal eſtate to his 
brother and ſiſters, and the ſiſters of his wife, ſhare and ſhare alike, 
and if either dies before him, or the ſurvivor of father and mother, 
their ſhare to be divided among the ſurvivors of them ; the 7 
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dies in teſtator's life, the ſiſters in the mother's liſe, the wife's ſiſters 
are entitled to the whole reſidue, to the accumulated ſhares of the 
perſons dead, as well as to their own original ſhares. © Pain v. Ben. 
for, P. 1744, 3 Athyns, 78. 5 

[If a man by will bequeaths his lands to his wife A. for life, then 
to B., niece to my ſaid wife; Item, I give the uſe of 500 /. ſtock for 
ber natural life, but after her death | give the 5001. among the bro- 
thers and filters of my ſaid wife; the wife and not the niece ſhall 
have the 500 J for her life, Caftledon v. Turner, T. 1745, 3 41. 
Eyns, 257. e 

[If. a man by will gives money to truſtees to pay the intereſt to 
his children, with other directions, but makes no proviſion for the 
contingency of any of his children dying withont any ifſue, but only 
that if the iſſue of any of the children ſhould die without iſſue before 
21, then their ſhare to be divided among his children equally, and 
gives the reſidue of his eſtate to his ſons, and one of his ſons dies 
without iſſue, his ſl. having never veſted in him, ſhall not go to 
his repreſentative ; and being a thare of a ſum divided from what 
teſtator intended to. be the reſidue, it ſhall not go to the reſduary 
legatees, but ſhall go among the ſurviving children. Fonereau v. Fo- 
nereau, P. 1745, 3 Aikyns, 315.] * 

[If A. by her will gives to her nieces B. and C. each one half of 
the produce of bank-ſtock, and zo zheir iſſue, and if either of them 
die before the legacy becomes due, and leave no iſſue, her ſhare ſhall 
go to the ſurvivor ; and B. has a fon at the time of the deviſe, and 
dies before A., leaving a ſon, this fon is entitled to a moiety of the 
produce of the ſtock; for the words relate to any iſſue ſhe might 

leave at her death. Lampley v. Blower, M. 1746, 3 Atkyns, 396.] 
(If a man deviſes 5000 J. out of his eſtate to be equally divided 
between his children, wich remainder in the fame eſtate to his firlt 
and other ſons, and then to his daughters; the eldeſt ſon ſhall have 
a ſhare, Incledon v. Northcote, H. 1746, 3 Altyns, 430.] ; 
If a man deviſes lands to his wife for life, then to A. and the 
heirs of his body, and for want of ſuch iffue to be fold and divided 
among his relations, according to the ſtatute of diſtributions ; and 
A. dies without iſſue in the lifetime of the wife, ſhe is not entitled 
to any ſhare of the diflribution. Hor/ely v. Fohnſon, M. 4753, 3 A. 
kyns, 758. Davis v. Baily, H. 1747, 1 Vef. 84.) a 
[If a man by will gives 300 J. to the children of his ſiſter S. to be 
paid by his executor, and equally divided at 21 f marriage, with in- 
tereſt, and failing any, their ſhare to the ſurvivors, and failing all to 
G. S. has but one child at making the will; it ſhall be conſtrued for 
the benefit of all ſhe ſhall have. Maddiſon v. Andrew, M. 1747, 
1 Fe. 57-] | 1 | 
If a man deviſes his reſidue to be divided into fifths, two parts to 
A. and B. or their iſſue, in default to the ſurvivor or their iſſue, one 
part to C. or his iſſue, one part to another brother whoſe name he has 
forgot, or his iſſue, another fifth to D. and her children; it ſhall be 
conſtrued to ſuch legatees, or their iſſue, whom he knew not whether 
they had children. living or not; and to ſuch legatees and their chil- 
dren jointly whom he knew to have children. Le Farrant v. Spencer, 
F. 1748, 1Fef. 97.) e e 
[If A. deviſes 10. a- piece to the ſon and two daughters by _ 
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of F. E. then 300“. to B to be paid at 21 or marriage, and intereſt 
in the mean time for her maintenance; but if ſhe dies before, then 


to the younger children of F. E., equally to be divided, the eldeſt 


ſon to be excluded, and ſays nothing of intereſt ; this ſhall go to 
ſuch as are younger children at the death of B. Elliſen v. Airey, T. 


1748, 1 Fe. 111. J 


[1f a woman having a power to appoint 4000 l. to her kin, and 


ſor default to go according to ſtatute, and by will appoints to 4. 


her nephew, he paying annuity to his mother, and gives the reſi- 


due of her eſtate to her niece B., and Ar dies in teftatrix's life, the 
| 4000 J. goes to B. Ole v. Heath, M. 1748, 1 Pe. 2505 8 

[if a man by will gives his daughter A., wife of B,, 3000 J. for 
the uſe of her younger children, in ſuch manner, ſhare, and pro- 


portion as ſhe pleaſes, and if no appointment, equally, and to ſur- 


vive if any die under age unmarried, jt extends only to thoſe born at 
making the will, or at moſt at teſtator's death. Coleman v. Seymour, 
H. 1748, 1 Veſ. 209.] | | | 

If a legacy is given to younger children, and aſter teſtator's death 


a younger becomes the elder, he ſhall nevertheleſs have his ſhare. | 


Bid. J 

[1f a man deviſes leaſehold to his wife, for ſo many years as ſhe 
ſhall live, then if ſon R. is living, to him for fo many years as he 
fall live; but if then living, and ſhall then or afterwards have 


ilue- male then to him abſolutely 3 but if R. die in wife's life, 


without leaving iſſue male, then over; and R. dies in wife's life; it 


goes to his repreſentative. Fackſon v. Fack/on, H. 1748, 1 Veſey, | 


207+} 
[It a man deviſes all his lands, Cc. to his wife for life, then to 
his daughter for life, then to her children, equally to be divided, and 


for want of children to his right heirs on the ſide of the F.'s; the | 


children take as tenants in common for their lives only, and each is 
entitled to a ſhare of the profits from the death of the mother, tho? 
not born when the will made. Goodavyn v. Goodwyn, H. 1748, 
J 8 | 
[If a man by will gives a daughter 4000 J., provided ſhe releaſes 
when at age to her brother A. her ſhare of an eitate under her grand- 


father's will, and ſhe receives part of it, A. is entitled to her ſhare. 


Ibid.) . 
If a man deviſe in truſt for his ſon A. for life, remainder to ſup- 
port, Oc. rematnder to his firſt ſon, and the heirs of the body of ſuch 


birlt ſon, and for default, to ſecond, third, and fourth ſucceſſively, in 


remainder, one after another; and A. has no ſon at making the 
will, has one who dies in teſtator's lifetime, and another, this laſt 
ſhall-take as firſt ſon, and he might alſo take by the remainder to the 
ſecond fon. Lomax v. Holmdon, T. 1749, 1 ef. 290.] 

(If a man gives 30,000 J. to his wife, and after other pecuniary le- 
gacies, the reſidue of his perſonal to his eldeſt ſon R., except ſuch le- 
bacies as he ſhall indorſe as a codicil, and by ſuch indorſement he 


directs that the 30,000 J. ſhould be to his wife for life only, and then 


to be divided among his children as ſne ſhould by deed, will, or in- 

ſtrument in nature of a will, direct; and ſhe marries again, and in 
her ſecond huſband's liſe (having power to diſpoſe) by will appoints 
the diſtribution of the money, and two of the children die in her 


lifetime, 
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lifetime, their ſhares go to the repreſentatives of R., the reſidu 
tegatee, and ſhall not be divided among the reſt of the children. D. 
of Marlborough v. E. Godolphin, M. 1759, 2 Pef. 61.) £ 
Uf a man gives a ſum to his ſon Vs younger children, to be paid 
at 21, and if any dies, to ſurvive to the others, it veſts in thoſe who 
are born at teſtator's death, and does not include thoſe born after. 
wards. FHerſ/ley v. Chaloner, M. 1750, 2 Veſ. 83.] © 15 
If a man deviſes the moiety of his perſonal ęſtate, the moiety of mo- 
ney, bonds, and leaſes paſſes. R. Ca. Ch. 16. | 
-  [Deviſe of arrears of intereſt paſſes arrears of an annuity. Hele v. 
Gilbert, T. 1752, 2 Feſ. 530-]J - | 
[A deviſe to truſtees to pay the produce to A. without limiting the 
duration of the intereſt, is an abſolute gift of the principal. 1 Brown, 
„ f 
5 he deviſes his 2vor/dly eftate, viz. that debts be aid, and ny 
wife have a moiety of what 1s left, and the remaining fart of my eſtate, 
real and perſonal, I give to my brother, R. that the wife ſhall have a 
moiety of the real and ber eſtate after debts paid. 2 Per, bo. 
[If a man by will deviſe all his lands in V. to his ſiſter A. for life, 
with remainders over, then to her huſband B. for life, then to C. 
for life, with remainders over, and makes A. and B. and another 
executors, and directs the ſurplus of his perſonal to be laid out in 
lands to be, ſettled to the ſame uſes; and by his codicil gives C. an 
annuity out of the freehold lands, limited to him till they come to 
be poſſeſſed by him, and reciting his will, direAs that his dwelling- 
houſe, after the death of A., ſhould come to B., but the reft of the 
lands thereby given to B. he directs the profits of them to be divided 
between B. and C., and C.'s annuity to be taken as part of his divi- 
dend ; C. is not entitled to the moiety of the intereſt of the ſurplus 
of the perſonal eſtate during the life of B. after the death of 4. 
Beauclerk v. Mead, P. 1741, 2 Athyns, 167. 2 
If a man deviſes all his houſhold goods, his plate paſſes. 2 Per. 
638. 3 | 
85 all his furniture and piftures, R. 2 Ver. 512. „ 
[lf a legacy be given of a cabinet of curioſities, ornaments of the 
perſon, tho' frequently ſhewn along with it by the teſtaror, ſhall not 


pals. 1 Brown, 467.] | 

If a man deviſes all his perſonal eflate in W. to A, it will be a ſpe- 
cific legacy, and will give all his.goods, coaches, horſes, and all that 
he had at that place. R. 2 Ver. 688. Eg. R. 8 7. 

[Lf 4. deviſes to his nephew and other truſtees 6000 J. South Sea 
annuities, to be laid out on lands to be ſettled on B., c. and by 
codicil, taking notice of this, gives 1200 J. to the ſame uſes, and 
makes his nephew executor, and dies poſſeſſed of large perſonal 
eſtate, but only 5 360 J. South Sea annuities when he made the will 
this is a ſpecific legacy, and the 53607, ſhall not be made up Go 
out of the perſonal eſtate. 'A/Ston v. Aſhton, M. 9 G. 2. C. T. 7. 
152. 3 P. V. 384. | EE, 

[But if A. deviſes 1000 J. South Sea ſtock to his wife, he having then 


1800 /., afterwards reduces it 200 J., then makes it up 1600 f., rn 
the act takes place, changing three fourths of the South Sta ſtoc 


into annuities, and teſt>tor dies, having 400 J. ſtock and 1 _ = 
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muities, the wife ſhall have the whole legacy of 1000 J. Partridge v. "a 
Partridge, M. 10 G. 2. C. T. Ti 226.] BD 
[If a man deviſes to 4. 400 J. (without the word my) Eft India 
bonds, to pay the intereſt to B. till 21 or marriage, then to pay the 
ſaid 400 J. Eaſt India bonds to her; and recites this bequeſt in codi- 
cil, and another of three exchequer orders, which he has ſince diſ- 
oſed of, and ſubſtitutes a pecuniary legacy for theſe orders, and only 
one E/ India bond is found at his death, it is not ſpecific, but a be- 
queſt of quantity, and ſhall be made good from the reſidue. Sheech 
v. Thorington, T. 1754, 2 Vef. 360.] - | 
[If a ſum of South Sea annuity ſtock, or South Sea annuities is given 
to ſeveral perſons in ſeveral proportions, and 13.13 the remainder ' 
thereof to A., and there is a deficiency, it is ſpecific, and ſhall not 
be made good from the reſidue, but all the parties muſt abate in 
1 7 id] "SSCL ES RN 
If a man deviſe to his daughter 100 J. a- year long annuities, and 
then give to two others 50 J. long annuities each, theſe latter legacies | 
ſhall be 50 J. a-year annuities. 1 Brown, 482.] | 
[But, if on the whole of the context the words of the teſtator be 
ſo uncertain as that it cannot appear from them whether he intended 
a certain ſum by the year, or a groſs ſum, evidence of the ſtate of 
his fortune ſhall be admitted to ſhew he meant only a groſs ſum ; as, 
where a teſtator gave to M. P. the ſum of 500 J. fock in long annuities, 
to M. H. the fame, to J. L. B. the ſum of 200 J. flock in long an- 
nuities, the intereft thereof to accumulate until ſbe ſhould attain 21, and 
then the whole to be transferred to her by his executors, and alſo to 
H. D. 100 J. flack and long annuities, the intereſt thereof is accumulate 
until ſbe attains 21, and then the whole 10 be transferred to her by his ex- 
ecutors ; and then gave the reſidue to his nephews: here becauſe it 
appears uncertain whether the teſtator meant that the intereſt” of 4 
greſt ſum ſhould accumulate, or that the legatees ſhould have 5900 J. He. 
per annum, evidence was admitted to ſhew that the whole for- 
tune of the teſtator was only 1:0/. a-year long annuities. Bid. 


472.) | ; 

(If no fund be provided for legacies, they ſhall be in the currency 
of the country where they are given; as, where a will is made in 
Ireland, and ſome legacies are given in ferling, and others in Iri/h 
currency, and others without any denomination ſpecified, theſe ſhall 
be in Iriſßb currency. 2 Brown, 38. „ | | 

If legacies be given in ſtock, and then, others without that addi- 
tion, and then others with a direction to ſell Rock, this makes them 
all ſtock legacies. 1 Brown, 28. SET 

If he deviſes 15 J. a- piace to each of bis relations, on the part of his 
father and mother, payment of 15. to A. and 15 J. a-piece to each 

Child of A. will be good; tho? it is not conformable to the diſtribu- 
tion upon the flatute for the diſtribution of inteſtate? eflates.” 2 Ver. 

381. : + + 4-4 Daw n 11 

So, a deviſe of his perſonal gſtate in W. to A., gives him the rents 
due at his death of the lands in V. Eq. R. 87. 
Tho! it be all, his ee ellate, except his bedding ; for that does not 
reſtrain the words to furniture, Mid 8. 
LA deviſe of the rents and profits of n eſtate to à huſband for 2 | 
| 8 Without 


* 
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without impeachment of waſte, enables him to gut timber. Par. 
tridge v. Pawlet,, H. 1737, 1 Atkyns, 467.]“ | 

If a man deviſes his bond, debt, &c. the money due paſſes, 

And the intereſt, as well as the principal, due dpon the bond. 

If a man deviſes all his houſhold goods, money, and plate; this gires 
all money due upon mortgage or ſecurity, but not his South Seq or 
- annuity ſtock (being as a chattel real). Per Gilbert Ch. B. Eg. Ca. 
203. Dub. per me, being coupled with the houthold goods, whether 
it extended beyond money in the houſe. 

LA deviſe of 200/. ſecured on mortgage on the eſtate of 4., and 
all meſſuages, lands, and tenements for tecuring the ſame, paſſes the 
principal only. Roberts v. Kuffin, M. 1740, 2 Atkyns, 112.] 

[If a father leave his daughter a money legacy, and then deviſes to 
her all goods and things of every kind and fort whatever, found in 
her cloſet at his death, this does not pafs money found there, Pig. 

LGoldſmiths' notes and bank-bills do not paſs by a deviſe of mott- 
gages, ground-rents, judgments, Cc. whatever I have or ſhall have 
at my death, as plate, jewels, linen, houſhold goods, coach and 
horſes. Timewell v. Perkins, M. 1740, 2 Atkyns, 102.] | 

[Bank-notes will not paſs by the word ſecurities, but mult be con- 
ſidered as caſh; dividends paid into the bank where teſtator kept 
his caſh are not dividends due and received by him. Southeet v. Wat. 
ſon, T. 1745, 3 Athyns, 226.] = 

[If one ſeiſed of lands in A. and pofieſſed of a term for years in H, 
deviſes all his lands and real eſtate in A. and B. to S. and his heirs, 
and then diſpoſes of his perſonal eſtate, this will not paſs the term to 
S. Davis v. Gibbs, H. 1729, 3 P. W. 26.) 

If he deviſes to his wife 1200 J. and all the goods, chattels, plate, 
Jewels, houſhold fluff, and flock in and belonging to his houſe ; 400 l. in 
his houſe does not paſs. Pr. Ch. 8. 805 

[But by a deviſe of a man's houſe, with “ all that ſhall be in it“ 
at the time of his death, bank-nutes and caſh ſhall paſs. Amvler, 
68.) . | 
. coin, if curious pieces, and kept with medals, will paſs as 
ſuch. Bridgman v. Dove, M. 1744, 3 Atkyns, 201.] | 

[A library of books, whether ſmall or great, will not paſs as futni- 
ture, J[bid.] 90 755 | 

[If one deviſes to his wife all his houſhold goods, and other goods, 
plate, and ſtock, within doors and without, and bequeaths the reſ- 
due of his perſonal eſtate to B., the teſtator's ready money and bonds 
do not go to the wife; for then the reſiduary bequeſt would be void. 

Noolcomb v. Woolcomb, P. 1731, 3 P. V. 112.) 

If A. ſettles a houſe upon his daughter for life, and afterwards to 
others, and by his will deviſes all the goods, furniture, and ornament 
in the houſe, to ſuch perſons as the houſe was to go to after his death ; tlie 

daughter ſhall not have the property and diſpoſal of the goods, but 
the uſe only for her life. R. Pr. Ch. 26. | 

If he deviſes to his wife his rings and houſhold goods ; plate uſed in 
the houſe doth not paſs. Pr. Ch. 207. | 8 

[By a bequeſt of Bouſbold furniture which ſhould be within or upon 

the premiſes at the time of teſtator's death, p/ate which was * 
conſiderable, but was proved to be in uſe, and ſuitable to the rank = 
a * : NS 15 „ e 8 | 
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the teſtator, and pictures which were hung up, and linen were held to 
paſs, but not books, Ambler, 605. Tis” | 
[By a bequeſt of plate, &c. and ſtoves of all kinds, and other 


goods and chattels whatſoever, which ſhould be in and about his dwel- 


ling houſe at T., running horſes were held to paſs. Id. 612.]_ 

If a woman ſays, I give to B. all my goods, wearing apparel of 
what nature and kind ſoever, except my gold watch; houſhold goods, 
wearing apparel, and ornaments of the perſon only paſs, but not the 
reſidue.” Critchton v. Symes, Y. 1743, 3 Atkyns, 61.] 


If he ſays, „he furniture and pictures in my houſes in And B. l 


go with my houſes, and my chapel plate to my chapel ; tho' furniture ge- 
nerally includes plate, yet plate carried for his uſe from one houfe to 


another does not go with his houſes; for here it is diſtinguiſhed 
from his furniture. R. Pr. Ch. 251. Eg. Abr. 200. 


[Ching paſſes under the word furniture, unleſs the deviſe is by a 
ſhopkeeper. Hele v. Gilbert, T. 1752, 2 Ve. 430.] | 

If he devifes to A. his ſilver tea-hettle and lamp with the appurte- 
nances; the ſilver tea-pot, milk-pot, tongs, and caniſters do not paſs. 
R. 1728, Eg. Abr. 201. | 
So, if he deviſes al his goods, chattels, furniture, houſhold fluff, and 


ether things which then were or ſhould be in his houſe at his death ; 265 J. 


ready money, in the houſe at his death, does not paſs; for other things 
import others of like nature. R. 1724, Eg. Abr. 201. 

[If a man deviſes all his eſtate, real and perſonal, to truftees on 
trult, as to ſo much of his perſonal as ſhould be on his ſeat at P. to 
ſuffer his wife to enjoy during life; a ſum of money in the houſe 


does not paſs, but all ſtock, live and dead, and all ſtores on the 


lands in hand, do paſs. Jrcledon v. Northcote, H. 1746, 3 4tiyns, 


0. | x | 
If he deviſes ſo much money to all the hoſpitals ; it extends only to 


all the hoſpitals in the town, Sc. where he lives, if there are any 
there. P. W. 425. 5 | n | 


[If a legacy be given to ſuch lying-in-hoſpital as the executor ſhall 


name; and the teſtator afterwards ſtrike out the name of the exe- 
cutor, the court will ſuſtain the legacy, and appoint what lying-in- 
hoſpital ſhall take it. 1 Brown, 12.} | | bw 

[So, of a legacy to repair parſonage houſes, the ſelection of the 
objects is in the court. Id. 444-] N 

(If A. gives 100 J. to each of the public charities mentioned in the 
will of B., this includes charities not confirmed by charter, as to the 
poor of a pariſh, or poor houſekeepers, at the diſcretion of an execu- 


tor; the extenſiveneſs makes it public, Attorney-General v, Pearce, 


M. 1740, 2 Atkyns, 87.] 


But, if a man deviſes all his end goods and chattels, his debts | 


do not paſs. R. Jon. 225. 

If he deviſes all his furniture at his houſe at B., goods packed up to 
be ſent and uſed for furniture there do not paſs: R. 2 Yer. 739. 

Nor, goods removed from the houſe by accident, by reaſon cat 
the leaſe of the houſe was ſyrrendred or expired, if done without 
fraud in the party. R. 2 Ver. 747. 

(If captain of a man of war deviſes all his goods on board the 
ſhip 4. and they are removed to ſhip B. before his death, yet they 
pals; tho' in calc of a deviſe of goods in a houſe it is otherwiſe, un- 
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leſs they were removed on account of fire, and teſtator dies ſoon after 
Chapman v. Hart, T. 1749, 1 Ve. 271. . 5 
So, if a man agrees that his wife ſhall not have any of his pers 
ſonal eſtate, except the houſbold goods and furniture at his death, and 
he has two. houſes, one in which he lives, and the other for the 
uſe of ſeamen; the wife ſhall have the former only. 2 P. V. zoz. 
204» : 
1 If an upholſterer deviſes his houfold goods, thoſe in his ſhop do not 
paſs. 2 P. V. 303. | | | 
[A deviſe. by an India captain of all houſhold furniture, linen, plate, 
and apparel whatſoever, includes only what is for domeſtic uſe, not 
what is for trade or merchandize. Le Farrant v. Spencer, T. 1748, 


. IEEN SE 
So, if a man deviſes his uten/ils ; plate and jewels do not paſs. R, 
Dy. 59.6 


CA deviſe of houſhold goods and implements of houſhold does not 
paſs malt, hops, beer, or victuals in the houſe, nor guns and piſtols 
ufed-in riding or ſhooting game: but a clock in the houſe not hxed 
to it paſſes. S/anning v. Style, M. 1734, 3 P. V. 334] 

_ [if a man poſſeſſed of a leaſe of a farm, malthouſe, & e. at 40 l. per 
ann. gives to his wife all his bouſhold goods, cattle, corn, hay, and 
implements of huſbandry and ſtock belonging to his houſe, meſſuage, 
farm, and premiſes in ſaid leaſe, and ſhe to pay the 40 J. rent; the 


ſtock in the malt trade paſſes.  Brook/bank v. Wentworth, T. 1743, 
3 Athyns, 64. ; Fs : ( 
If by will he acquits his ſervant of all debts, accounts, and di. f 
mand; a trunk, in which there are jewels, &c. in the cuſtody cf c 
the ſame ſervant, is not thereby deviſed to him. Semb. 2 Ver. 114. k 
If he deviſes to his wife all his jewels; his collar of SS, and t 
garter, or diamonds faſtened to bonnet or robes, do not paſs. K. li 
, Owen, 124. . N | l; 
If he deviſes all his houſhold goods ; plate commonly uſed in the fi- 10 
mily paſſes. P. V. 425. $5.3 
[By a bequeſt of all drawings and pictures, pictures bought after f 
making the will paſs. - Ambler, 641.] | fu 
[If a man by will deviſes all his plate to his wife, and by his co- th 
dicil gives her the uſe of his hoyſbold goods for life only; if it appears w 
the plate was uſed in his houſe, the words: houſhold goods include +1 
the plate, and ſhe ſhall have it for life only. Snelſen v. Corbet, 7: ute 
1746, 3 Atkyns, 369.) * | | | or 
So, if A. deviſes 200 J. to each of his three daughters, and if any 4 WI 
without iſſue, her part t2 go to the ſurvivors ; if any marries and dieh hel 
without iſſue, her part does not ſurvive ; for money cannot be intailed, the 
R. 2 Vent. 349. | DT the 
[Limitation of perſonal property after a diſpoſition, which would oil 
Taiſe an intail expreſs or implied in a real eſtate, is void; and the in 
perſon - who. would be tenant in tail takes the abſolute intereſt. 212 
. :Chandleſs v. Price, 3 Veſ. jun. 99.}]. 3 ( 
- | [Feſtator, gave the intereſt and produce of the reſidue to bis _ and 
ſiſters for their lives, and after their deceaſe the principal to be pal a ſy 
to their children, ſhare.and ſhare alike z but whichever died _ 1 
' "the other, then the ſhare ſo paid to her to be paid to her children give 


in equal proportions: but if ſhe ſhould leave no a 1 \ 
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intereſt and produce to be paid to the furvivot as aforeſaid. One 
Giter died without leaving children; the ſurvivor held entitled to 

te intereſt for life, and that the principal was veſted in all her 
children. Taylor v. Langford, at the Rolls, 3 Vef. jun. 119.) | 

[Teſtator directed that his wife ſhould have liberty to occupy his 
houſe for a year; provided ſhe' continued fo long in L., then by a 
diſtin& clauſe, he directed his executors to pay her a guinea a-week 
during het ſtay at L.; her reſidence there beyond the year held not 
to entitle her to a continuation of the weekly payment. Waller v. 
Watts, 3 Ve. jun. 132] „ 

[Money lettled in truſt to be paid according to the appointment 
of A., and in default thereof to his legal repreſentatives, according 
to the courſe of adminiſtration; A. by will, in purſuance of the power, 
appointed to his legal repreſentatives according to the courſe of ad- 
miniſtration, and made a reſiduary legatee, whom he appointed one of 
his executors ; n the avill the next of kin held to be entitled. Jen- 
nings v. Gallimore, at the Rolls, 3 Ve. 2 148.0 5 

[Annuity by will charged on a resl eſtate for A. for life, payable to 
bim only on his own receipt, and no other, and to ceaſe immedi- 
ately on alienation, held to ceaſe by the bankruptcy and bargain and 
{ale of the eſtate of 4. Dommett v. Bedford, at the Rolls, 3 Veſ. jun. 
14%] | | 

{ Veſtator gave his ſiſter M. and his brother V. the intereſt of the 
reſidue equally : at the death of M. one half of the principal to her 
children, her huſband by no means to have any part, but to be en- 
tirely for the children; if none, to V.'s children, and after the death 
of V. and his wife, the other half to his children; and he excluded 
his eldeſt brother from any benefit; 17.'s life intereſt held not to be 
to her ſeparate uſe z that the intereſt of the other moiety, during the 
lives of W. and his wiſe, would have veſted in V., and therefore 
lapſed by his death in the life of the teftatot. Brown v. Clark, at 
the Rolls, 3 Veſ. jun. 166.] 

[Legacy to A. for life, and after her deceaſe to her children; if 
ſhe ſhould leave none, to B. and C. ſhare and ſhare alike, or to the 
{uryivor; the intereſt held to be veſted in B. and C. on the death of 
the teſtator as tenants in common, A., tho” ſhe ſurvived them, dying 
without children. Perry v. Woods, 3 Veſ. jun. 204.] 5 
| [Teſtator gave all his waggon-ways, rails, ſtaiths, and all implements, 
utenſils, and things, at his death, uſed or employed together with or in 
or for the working, management, or employment of his collieries, and 
which might be deemed as of the nature of perſonal eſtate, in trult to be 
held, uſed, or enjoyed, with the collieries: under this bequeſt, and upon 
the circumſtances, money due from the fitters and others, and in 
the Tyne bank, coals at the pits and ſtaiths, corn, hay, horſes, timber, 
oil, candles, fire engines, and various other articles of the ſtock 
1 bees were held to paſs. Stuart v. Earl of Bute, 3 Ve. jun. 

12. | | 22 

(* Ireturn 4. his bond,” in a will, is not a releafe, but a legacy; 
and having lapſed, the bond wag held to remain in force againſt 
a ſurviving co-obligor.. Maitland v. Adair, 3 Ve. jun. 231] 

.[Refidve bequeathed to relations in the proportion the teſtator had 
gen the other part of his fortune: pecuniary legatces only are en- 
titled, not a deviſge of real eſtate. Bid. ED | 

Vet. U. <<" "Op [Bequeſt 
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[Bequeſt to relations does not include thoſe by marriage. 3791. 
Jun. 231. | 5 8 | 
" [Bequeſt to the youngeſt child of A., if ſhe ſhould have any child 
or children within a certain period ; if no child or children within 
that period, over: her eldeft child, being the only one within the 
period deſcribed, held entitled, Emery v. England, 3 V% Jun. 

232.1 3 : | 
da a legacy to the iſſue of A., all deſcendants are entitled, and 
take per capita as joint-tenants. Davenport v. Hambury, at the Rull, 
3 PV. jun. 257. . 
LLeſtator gave 1000 J. ſtock to a married woman for her ſeparate 
uſe, and whenever ſhe ſhould die, to be abſolutely in her own power 
to (iſpoſe of by will, or writing purgorting to be her will, to any 
rlou or perſons, purpoſe or purpoſes, ſhe thould think proper: but 
in caſe of failure of any ſuch diſpoſition or appointment, to go ayer: 
this held not to be a power, but an abſolute giſt, qualified only to 
exclude the huſband upon the death of his wife, thereſore that it 
7 by general words in her will. Hales v. Margerum, at the 
olle, 3 J. jun. 299.] 
[Legacy of ſtock to A. to be laid out in an annuity for her life, 
A. died two days after the teſtator, and before any alteration of the 
ſtock; her adminiſtrator held entitled to a transfer. Barnes v. 
Ronvley, 3 Veſ. jun. 305. ] | 
U gder a Conk, of . uſe of a houſe, with all the furniture 
and ſtock of carriages and horſes, and other live and dead ſtock, for 
life ; plate paſſed, wine and books did not. Porter v. Tournay, at 
| the Rolls, 3 Veſ. jun, 311.] 9 8 | | 
' | [A legacy, on an expreſs contingency, which never happened, held 
4 to fail, notwithſtanding the apparent intention in fayour of the le- 
| gatee. Holmes v. Cradeck, at the Rolls, 3 Veſ. jun. 317.) 
= [Settlement of the wife's eſtate to ſuch uſes as the huſband and 
wife, or the ſurvivor, ſhould appoint by deed or will, with three wit- 
4 nefles, in default thereof, to the heirs of the huſband; the wife ſur- 
viving made a diſpoſition by her will to a charity, and thereſore void; 
decreed to the heir of the huſband. Attorney-General v. Ward, 3 Vg. 
| un. 327. | | | 
'| : U 85 Touktrocdion of the will being, that the real eſtate was 
| well charged in aid of the perſonal with legacics, even ſuppoſing 
4 the charge not general, ſo as to include future legacies; a legacy 
may be reyoked, and given to another perſon by an unatteſted codicil. 


* [Teſtatrix gave by codicil to A. the legacy given by her will to 
4 | the children of B., © as I know not whether any of them are alive, 
#8 and if they are well provided for;” tho? they are living, B. held to be 
entitled. id.] ä 
[Teſtator gave 100 J. in truſt to pay the intereſt to A. till her 
daughter B. ſhall attain 24, and then he gave the faid 100 l. and 
the intereſt then due to her ſaid mother J.; this legacy decreed 
to the daughter at the age of 24. Clarke v. Norris, 3 Ve. Jun. 


362. RY 
Leſtatrix gave to A. the dividends of 5001. ſtock, till he ſho 
attain the age of 32, at which time ſhe ditected her executors d 
transfer the principal to him; the legacy held not to veſt till the age 


of 32, Batsford v. Kebile, 3 Pf. jun, 363.] [Legacy 


[Legacy in truſt for teſtator's mother and fiſter for life, and after 
| the death of the ſurvivor for all and every the child and children of 
his ſiſter living at her death, ſhare and ſhare alike, each receiving his 
or her ſhare of the principal at 213; and if but one child ſhould be 
ſo ſurviving, in truſt to pay the whole to ſuch ſurviving child at 213 
the payment only held to be poſtponed, not the veſting. Wadley v. 
North, at the Rolis, 3 Veſ. jun. 364.] $2 res 
[ [eſtator in India gives all his eſtate and effeds to A. in Augland 
in truſt, and directs his property to be remitted to him; and after 
ſeveral legacies he gives A. 800 l., and requeſts him as ſoon as the 
property is remitted, to lay out the ſame in the funds, or other 
ſ-curities, which ſhall appear moſt advantageous for thoſe who ſhall 
be benefited by it hereafter 3 the 800 J. held to be a beneficial legacy, 
not in truſt. id] bo wee 
[Grandchildren entitled under a bequeſt to iſſue. Freeman v. 
Parſley, 3 Vel. jun. 421.]J | x 
Teſtator directed his children generally to be maintained duri 
the life of his wife, but diſtributed his property after her death in 
words, which would not compriſe after-horn ſons ; they were held 
entitled to the former proviſion. Aatchwick v. Cock, at the Rolls, 
3 Feſ. jun. 609-] | | 
[Bequeit of perſonal eſtate after a contingent limitation in tail, 
which did not take effect, eſtabliſhed. Phipps v. Lord Mulgrave, 
3 J. jun. 613.1 ? 4 2Þ 
[Truſt by will for all the children of A. when and as they ſhall 
ſeverally attain ſixteen, with a direction for maintenance; thoſe born 
_ aſter the eldeſt attained ſixteen were held excluded; maintenance 
was directed without regard to the father's ability. Hefte v. Pratt, 
3 Ve. jun. 730. | | 
[Bequeſt to © the ſociety for increaſing clergymen's livings in 
England and Wales, for the perpetual purpoſe of increaſing their liv-' 
ings;” the governors of Queen Anne's bounty alone anſwer the de- 
(cription, and as all their funds are laid out in land, the bequeſt was 
held void by the ſtat. of mortmain. Middicton v. Clitherow, 3 Veſ. 
Jun. 734. 5 | 
1 ꝗ— to A. if he be living, and in caſe of his death before the 
deceale of B., to C., held to be contingent z that is, if A. ſurvive B. 
Hodges v. Peacock, at the Rolls, 3 Veſ. jun. 735.1 
[If A. gives three fourths of his perſonal eſtate to his three ſons, 
equally to be divided, and deviſes the other fourth to his ſons in 
.tult for his two daughters, the intereſt to be paid to them reſpect- 
wely during their lives, and afterwards to their or either of their child 
er children, and for default, to his three ſons, equally to be divided; 
and one of the daughters dies, leaving a fon, the other without iſſue, 
her moiety ſhall go to the ſon of the other. Stephens v. Hide, P. 
76. 2. C.T.T. 43. | bal a 
If a man deviſes 10/. to each ſervant living with him at his death ; 
it does not extend to the ſteward of a court, or ſuch a one who ſerves 
many others beſides the teſtator. R. 2 Ver. 546. | 
If a man gives 100 J. to the tus ſervants living with him at the 
ume of his death, and has only two at making the will, but takes 
i third, and all three live wh he at his death, the 1000. Hall 
| p2 | de 
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1 divided among them all. Sleech v. Thorington, T. 1754, 2 7 
0.0 | ; \ 
K If he deviſes ſo much ſugar to be paid at ſuch a time; if it is 
not paid at the time, the executor ſhall be decreed to pay the value 
with intereſt. . R. 2 Ver. 553. | 1 
I he deviſes land and money to his wife ; provided, if fhe dies with. 
out ue 801. Pall go to his brother, after the death of his wife; i 
ſhe has no iſſue at her death, the 80 J. thall go to his brother, for it 
ſhall be intended to be immediately upon her death. R. 2 Ver. 758. 
66. : | | 

a [If A. by codicil gives to B. during her natural life his houſe, 
with all the goods therein, the deviſee has no larger intereſt in 
the goods than in the houſe. Leeke v. Bennet, H. 1737, 1 Athyu, 
470-] | | | 
lf a man covenants to lay out a fum in lands, and deviſes his real 
eſtate before ſuch purchaſe made, the money agreed to be laid out 
will paſs to the deviſee. Green v. Smith, M. 1738, 1 Atkyrs, 572. 

fie a man, having made his will, enters into a contract for pur- 
chaſe of land, the lands contracted for will not paſs by the will, but 
deſcend. Bid. | 

(IF an anceſtor after making his will agrees for the purchaſe of 
. lands, the heir at law ſhall have them if good title can 
J _ otherwiſe not, nor ſhall he in that caſe have the money. 

7 | .. 
| 1 he word gate paſſes not only land, but all the intereſt tlc 
teſtator has in it, tho” there is a locality. Truffnal v. Page, P. 1740, 
2 Atkyns, 37. | | | 

[If A. deviſes lands to truſtees to receive the rents, and pay them 
to his wife for life, and to permit her to charge them with 200/: then 
10 B. for life, then to C. for life, charged and chargeable as afore- 
faid, -and after determination of theſe eſtates, to D. his heirs, &:. 
charged and chargeable with 1000/7. a-piece to his fix nieces, to be 
paid to them reſpectively in twelve months after his death, and to be 
raiſed by the truſtees in like manner: the words charged and chargeas!: 
run over the particular eſtates as well as the fee, and the * (hall 
be paid twelve months after the death of 4. Carter v. Carter, Il. 
1748, 1 Ve. 168.] | | f oY 

If he deviſes his perſenal eflate and the produce of it to his ſon, and i 
be dies before 21 er marriage, to his brother: if the ſon dies before 21, 
the brother ſhall have oniy the capital, not the produce in the life- 
time of the ſon. R. 1 P. V. 503. : 

[If perſonal eſtate is deviſed to A., the produce of it (after main. 
tenance) to be laid up till he is 21; and if he dies before 21, aud 
his mother bas no children, then all the legacies and bequeſts t9 
A. to go to B.: A. dies before 21; the produce from the death of 
A. ſhall accumulate and be added to the capital, and if the mother 
dies without children, goes to B. Studbolme v. Hodgſon, T. 1734 
3 Hf. V. 390. Green v. Ekins, M. 1742, 2 Atlynn 473.1 

[If a mother gives all her real and perſonal eſtate to her daughter 
and her heirs; but if ſhe dic before the is of age to diſpoſe thereof, 
then gives the ſame to truſtees to raiſe 6000 J. for a charity, the re- 
keue thereof, if her daughter dies unmarried, to her (teltatrix's) m_ 


— 


6 ( 


and the daughter marries, has a daughter, and dies aged 20; her 
huſband ſhall have the perſonal eftate, as ſhe was of age to diſpoſe 
of that at 14; the real eſtate ſhall ſatisfy the 60007. and ſubject 
thereto go to the huſband for life as tenant by curteſy, and then 
to his daughter in fee. Bellafis v. Uthwart, H. 1737, 1 Athyns, 


426.] 


laid out in lands or Rock, in truſt to permit A. to receive the profits 
during life, then in truſt to B. during life, then in truſt for the uſe 
of the iſſue of the body of B. with remainders over, the money muſt 
be laid out in land, B. has only an eſtate for life, iſſue takes in male 
and female, and there muſt be croſs- remainders to the females. Meure 
v. Meure, P. 1737, 2 Atkins, 265.) | 


[If a man by will creates a term in traſt by the rents and profits, 


or by mortgage, to raiſe portions for the daughters of his ſon A. 
payable at 18 or marriage, with a maintenance in the mean time, 


with a power to A. to make a jointure of all the premiſes, the por- 


tions cannot be raiſed ſo as to affect the jointreſs, but ſhall be raiſed 
by mortgage of the reverſion, with intereſt from the time they were 
payable, Hall v. Carter, T. 1742, 2 Atkyns, 354] | 

[If a man gives all his real and perſonal. eſtate to A. and F. 
equally between them for life, and on the death of A. the whole 
eſtate to B. in tail general, and for want of ſuch iſſue to C. in fee, 
and gives pecuniary legacies chargeable on the real, if the perſonal 


not ſufficient; and then gives all the reſidue of his perſonal eftate 


to D.; D. ſhall have it and not B. Ulrich v. Litchfield, T. 1742, 
2 Athyns, 372. 


[If money is deviſed to truſtees, to be laid out in the purchaſe of 


_ an annuity clear for A., it means an annuity free from taxes, Hadge- 
worth v. Crawley, T. 1742, 2 Atkyns, 376.) | =p 
(If a man makes his will in Jamaica, and gives ſeveral legacies to 


de paid in ferling money, then two legacies generally without men- 
tioning ferling, then deviſes real eſtate and ſpecific legacies, then 


other legacies in ferling, and dies, leaving effects in England and in 
Jamaica, the two legacies mult be paid in Jamaica currency only, 
tho” one of the leg-tecs lives in England. Saunders v. Drake, M. 
1742, 2 Athyns, 465.) | 
(As long as the fund exiſts upon which a legacy is charged, tho” 
it devolves to the heir or executor, yet they ſhall take it ſubject to 
the charge ; therefore if A. ſays that what his perſonal falls ſhort of 
paying legacies he charges on his lands, and then gives to B. the 
ouſhold goods in the ſchedule annexed, he paying certain annuities, 
and annexes no ſchedale, the houſhold goods in the executor's hands 
ſhall be firſt applied, then the perſonal, and then the lands. Hills v. 
W ley, T. 1743, 2 Atlynt, 60 7 | | | ; 
[Legacies of the ſame perle thing, in different codicils, are only 
repetitions; ſo of the ſame ſum of money, or quantity of things; 
egacies in the laſt codicil greater than in the firſt are not additional 
ſeveral 2 but augmentations of the firſt, and if ſmaller, dimi- 
nutions of the firſt, D. of St. Albans v. Beauclerk, P. and T. 1743. 
2 Atkyns, 636. N * 
lit a mother by will gives her daughter 30 J. per annum whilſt un- 
married, by 15 /. at May- Day, and 15 J. at All- Suinte, and ſhe marries 
| Fen - he foxe 


[lt one deviſes lands to truſtees to be ſold, and the money to he 
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before the balf-year's payment becomes due, ſhe. ſhall be paid pro 
rata till the time of the marriage. Reyniſb v. Martin, P. 1746, 3 Ai. 


EE kyns, 330] x | | 
lk a man deviſes all his plate, books, pictures, and houſhold goods 


to ſuch male (when 21) as ſhall then be entitled to the truſt in poſ. 
ſeſſion of his real eſtate, and till then the ſaid plate, Cc. ſhould be 
kept at D. and uſed by ſuch male reſiding there, declaring his will 
to be that ſaid plate, c may go as heir-looms with his eſtate az 


Tong as the law will permit; they ſhall go as heir-looms, for the 


deviſe is only a diſpoſition of the uſe till the perſon entitled to tha 
inheritance attains 21. Trafford v. Trafford, T. 1746, 3 Atlyn, 
347. | | 

f a man by will, reciting that he has ſettled his eſtate on A. for 
life, to his firſt and other ſons in tail male, and then to be fold, and 
the money divided between four perſons, then directs that his houſe. 
hold-ſtuff at Z, ſhould remain and continue there for the uſe of ſuch 


perſon or per/ons as ſhall enjoy the eſtate by the ſettlement, to be de- 
| livered to him or them by his executor, when the perſon is capable of 


giving a diſcharge, and in the mean time his executor to take care of 
em; they ſhall not be fold as hezr-/ooms with the houſe, but go to the 
repreſentative of A. the firſt taker. Vytb v. Blackmen, H. 1748, 
Lt Po. igs. ]) 2 

[If books are deviſed to tenant in tail, they are not heir- loome, but 
his property as firſt taker, D. Bridgewater v. Egerton, H. 1750, 
2 Feſ. 121.) | | | Fs 

[If a man deviſes a houſe and. appurtenances to his wife during 
widowghood, but that his fon when 21 or married, might have it, pays 
ing, Cc. and ſhe marries, and he is not 21, when 21 he may have it; 
the intervening intereſt js undiſpoſed of, and goes to the reſpective 
reſidues real and perſonal, {bid.] « 5 | | 

[If a huſband who is bound to leave his wife 500 J. by will, and 
having no India ſtock 3 but his wife being entitled to 700 J. bank 
ſtock en autre droit, which ſhe afterwards transfers to him, and it 
ſtands in his own name, if he leaves his wife 700 J. Iulia Rock, the 
700 J. bank ſhall paſs by it, Deer v. Geary, T. 1749, 1 Pe. 255. 
1 Will. 247.) 

[If a man by will gives an anrrity in fee, a jointure and other 
legacies, and ſubject thereto 200 J. per aun. to his daughter till of 
age, or married, and then direfts his executors to entail on his daugh- 
ter all his eſtate and effects; it is ſubject to the annuities, but the 
profits accumulated ſhall not be ſettled, but belong to the daughter. 
Z. Stafford v. Bulkeley, H. 1750, 2 Vi. 170. ] „ 

[If the reſidue of perſonal eſtate is given to 4, if he attains 21, 
the profits ſhall accumulate till then. Trevanion v. Vivian, T. 1752, 
2 79, 430. ] 3 
II a man deviſes the reſidue of his perſonal eſtate to his executors 
who receive ſome part, and divide it among themſclves, and then one 
dies, the ſurvivors ſhall have all the ſurplus not already divided, 
Willing v. Baine, T. 1731, 3 P. V. 113,] 5 

[A deviſe to a wife of houſhold goods, plate, jewels, linen, Cc. 
for life, entitles her to — them any where, or to let them out to 
hire. Marſhal v. Blew, M. 1741, 2 Atkyni, 217. I 

lt a man by will gives and bequeaths bo his Tk all his houſhold 


goods, 


* 


o HAN 


goods, Cc. in or belonging to his houſe, and alſo the ſaid houſe, 
gardens, and land thereto belonging, fo long as the continues his 
widow, and no longer; and alſo gives her his jewels, coach, Se. the 
houlſh»Id goods, Wc. are onder the fame reſtrictions as the houſe, 
but the j-wels, coach, Sc. are her abſolute property. Richards v. 
Baker, T. 174% 2 Atkyns, 321.1 , r 

[A deviſe being to truſtees of freehold and leaſehold, out of rents 
and profits, Sc. to pay debts and legacies, and ſubject thereto, in 
eruſt for the teſtator's nephew, at 21, with directions to maintain 
him out of the rents and profits during his minority; it was held 


that the ſurplus rents were applicable. to payment of the principal - 


debts and legacies. Ambler, 68.] | 


[But if there be a reſiduary legatee ſuch rents and profits ſhall go 
to him; as, where a real and perſonal eſtate was deviſed to truſtees 
to pay annuities and legacies, the reſidue of the eſtates to the child 
er children of F. C. with remainders over; it was held that the in- 
termediate profits till a child was born, ſhould go to the reſiduary le- 
gatee. - Id. 93. 1 

[If a legacy be given of a ſpecific ſum, as a reſidue, but miſcal- 
culated, the reſidue ſhall paſs, tho' more than the ſum calculated, 
2 Brown, 18. | | 

So, if a debt be given, but the ſum miſtaken, the actual debt ſhall 
paſs, Id. 87. . | | 

beſtatrix gave ſtock to truſtees on truſt to pay the dividends to 
her niece for life; and aſter her deceaſe, that it ſhould be equally 
divided among the brother and four ſiſters of the teſtatrix, and in 
like manner among the ſuryivors, or ſurvivor of them: and ſhe made 
the niece reGduary legatee. This is a tenancy in common between 
thoſe alive at the death of the niece and the repreſentatives of. ſuck 
as died in her lifetime after the teſtatrix. Roebuck v. Dean, 2 Vg. 
jun, 265. 4 Bro, C. C. 403. &. C.] | 255 

Teſtator gave the reſidue of his perſonal eſtate to his executors 
for their own uſe; afterwards by a codicil, he directed them to diſ- 
poſe of it in chuities;z tho' the latter bequelt were void, held by 
M. R. that the executors were truſtees of ſuch reſidue, and could 
not claim for themſelves. Pickering v. Lord Stamford, 2 Veſ. Jun. 
270. 4 Bro. C. C. 214. S. C, f 

This clauſe at the commencement of a will, “ firſt, I will and di- 
rect, that all my legal debts, legacies, aud funeral expences ſhall be 
fully paid,” held by M. R. not ſufficient alone to charge legacies on 
real eſtates ſpecifically deviſed, as it is to charge debts, Kirghtley v. 
775 2Vef. jun. 328. Sed vide Williams v. Chitty, 3 Veſ. jun. 
551. | 


[Teſtatrix mortgagee of an eſtate of which her brother was te- 


nant for life, and having his bond for ſome arrears of intereſt, de- 


queathed to him the artears of her mortgage on his eſtate and like» 
viſe the bond; the principal mortgage moriey does not paſa. Ham- 


ton v. Lloyd, 2 Veſ* jun. 416. 


[A legacy ſubſtituted for another ſhall be raiſed out of the ſame 
fund, and ſubject to the ſame conditions. 2 PV of, jun. 450. 

[Bequeſt of reſidue to the uſe and behoot of A4, and: in caſe 
of her deceaſe, to the uſe and behoof of her children, thare-and- ſhare 
alike; by a codicil teſtatrix gives « ring, part of the reũdue, 4 F 
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| Held that 4. took a life · ijntereſt only in the reſidue, the capital to hey 
children aſter her deceaſe. Lady Douglas v. Chalmer, 2 Fl. jun, 
gor.] . | 5 
Three annuities for a term of years bequeathed in truſt for three 
children, A., B., and C. reſpectively for life; in caſe of the death of 
either, leaving any child or children, his or her annuity to be equally 
divided between ſuch child or children ſhare and ſhare alike; in cafe 
of the death of either without iſſue, his or her annuity to go to the ſur. 
vivors or ſurvivor of them equally ſhare and ſhare alike, with a limita. 
tion over in caſe of the deaths of all without iſſue as aforeſaid ; A. died 
without iſſue; A. s annuity went to B, and C., ſubject to the con- 
tingent limitation over; and upon H. 's death, leaving children veſted 
abſolutely in them, and now belongs in moieties to his admini- 
ſtrator and to C. Yaudergucht v. Blake, 2 Veſ. jun. 5 34. | 
[A. bequeathed to his wiſe the dividends of 4000 J. bank-ſtock for 
life, and on her deceaſe, to be transferred, and the produce thereof, 
zoo l. he gave to the plaintiff, the other to” be divided among the de- 
fendants: the plaintift held to be entitled only to 500 J. not to 500% 
ſtock. Langdate v. Sir Thomas Crawley Bousy, 2 Auſtr. 5 70. 
[Bequeſt of ** all other unbequeathed goods ond chattels” is reſiduary, 
notwithſtanding a ſubſequent bequeſt to the ſame perſcn of debtz 
due to the teſtator. Bennet v. Batchelor, 1 Ve. jun. 63. 3 Bro. Ch, 
Ca. 28. S. C. hs 
No difference between a lapſe and what is not diſpoſed of, except a; 
to conſtruing intention. 1 ef. jun. 67. | | 
[ All my eſtates,” in law and equity, in a will, will paſs per. 
2 to be laid out in land. 1 Veſ. jun. 204. 3 Bro. C. C. 99. 
. C.] ä 8 | 
[Leſtator deviſed his eſtate upon truſt, that his manſion-houſe, 
park, garden, c. pictures, plate, furniture, &c. (to go as hejr-looms,) 
ſhould by the truſtee be kept in hand, and in good order and repair, 
till all incumbrances paid; upon farther truſt to permit tellator's 
daughter to have, hold, occupy, uſe, and enjoy his faid manhon- 
houſe, park, garden, &c. pictures, plate, furniture, c. for life ; upon 
farther truſt tò lay out from rents and profits all he ſhould thipk ne- 
ceſſary to keep the manſion-houſe, &&'c, in repair; then tp pay the 
daughter an annuity of 600 J. for life, (for whom he alſo charged the 
' Eſtate with 10,0007.) and to apply the ſurplus in diſcharging the in- 
cumbrances, from which he excepted the manfion-hovſe, c.: he 
gave the truſtee 200 J. a- year above all charges; and after charges 
paid, limited the eſtate over; the daughter occupied the houſe till ber 
death, afterwards the truſtee lived ip it; the daughter held to have 
had an equitable life-eſtate in the houſe, &c. as excepted from the 
general deviſe to the truſtee; who therefore upon account was not 
allowed for rates and taxes paid, and expence of the garden de- 
frayed by him during her life; but allowed for them afterwards, be- 
cauſe under this will it was neceſſary for him to occupy either bim- 
ſelf or by a ſervant, Allowed for neceflary expenee of procuring 3 
thing to be done, which turned out to be reaſpnable, tho' he might 
have come to the court to ſee whether it was proper. Not allowed 
for coſts of a ſuit againſt the daughter, voluntarily paid by him, even 
tho ſhe was entitled to them from the eſtate ; nor for a park-keeper 
upon the truſt· eſtate, becauſe uſed as his own ſervant. Fountgny \ 
Pallet, 1 Vf. jun. 337-1 — 
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eſtatrix's miſtake not rectiſied, becauſe nothing to ſhew what 
would have been her intention, if there had been no miſtake. Sm 

y. Maitland, 1 Ve. jun. 302.] Smith 


(3 Y 8.) When a Devife gives a preſent Intereſt, 


If a man deviſes 1001, e another to be paid at bis marriage, or the age 
21 years ; this is an immediate legacy; and if he dies before mar- 
nage or ſull age, it ſhall be paid to his executor. R. Ch. R. 112, 


R. 2 Vent. 34. 366. R. Dy. 59. b. in marg. Vide 2 Ver. 395. Vide 


Deviſe, (N 18.) | 


So, if he deviſes 100/. te another at his age of 21 years, to be paid 
with intereſt, R. 2 Vent. 342. Skin. 147. 2 Ver. 137. R. 2 Ver. 


508. 073. [Vide 2 Brown, 305. ] | £ | 
So, it he deviſes to his daughter for her marriage. R. Dy. 59. ö. 
1 Ver. 205. 324. 


If he deviſes 10 his daughter, to be paid at the age of 21; if the 


marries at 18 the portion ſhall be paid. 2 Fer. 424. 
Otherwiſe, if he deviſes land te his fan, with a charge to pay to his 
daughter at her age of 21 years. R. 2 Ver. 617. 


So, if he deyiſes portions 2% A., B., and C., his daughters, to be paid 


at their reſpective marriages ; and if any of them die, her part to go to the 


ſurvivors ; A. dies; her part does not go to her ſiſters till their mar- 


Tiage; tho' the words are not repeated. R, 2 Ver. 620. | 
But if a man deviſes to another at bis age of 21 years, without more; 
if he dies before that age it ſhall not be paid. R. 2 Vent. 342, Acts 
Dy. 59, b. | 
And a deviſe at the age of 21, or to be paid at 21, is tantamount. 
2 Ver. 417. R. Eg. 18 Cn] 
So, if he deviſes money to another to be paid at the age of 21, but if 


be dies before that age it ſball ge to A.; if both of them die before the 


firlt attaing his full age, the money ſhall not be paid to the executos 
of the firſt, but to the executor or adminiſtrator of 4. R. 2 Vent. 


47. | 

If he deviſes at the end of ten years, tho* the event is certain, and 
not contingent, as marriage, or the age of 21, it is a lapſed legacy. 
Per Copper, Sal. 415. 


So, if he deviſes at the age of 24, and the executor pays part at 21, 


and giyes a bond for the reſidue, it ſhall be repaid. Dub. 2 Ver. 


l, 
If a man deviſes, that all his perſoual eflate, after his debts and lega- 


cies paid, ſhall be laid out in the purchaſe of land ; all but ſo much as is 
ſufficient for the payment of the debts and legacies ſhall be immedi- 
ately laid out for the purchaſe. 2 Vent. 346. 


If he deviſes land to A., upon condition that le pays 400 I., of which - 


ſum his wife ſball diſpoſe of 2001. by her will; if the wife makes no will, 
e 200 J. goes to her adminiſtrator. R. 2 Ver. 181. 


If he deviſes all Hit perſonal eflate to his wife, and 10001. to his 


grandſon at the age of 21 or marriage; the grandſon ſhall have the 
1000 J. 1 upon the contingency, and not wait for the death 
of the wife, R. Eg. Ca. 93. _ 

But if a deviſe be, that the frr/onal 2 ſhould be applied for a pur- 
 thaſe within one year, or otherwiſe ſhould be paid to ſome infants, equally 
n be divided ; the intereſ} in the perſogal eſtate docs not veſt in the in- 
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586 CHANCERY. | 
fants till the year is paſſed, and if one of the infants dies in the 
mean time, ſhall not go to his executor. R. 2 Vent. 356. 

(If A. deviſes to his daughter B. 200 J. to be paid at her marriage, 
or three months after, provided ſhe marry with his ſon's appro- 
bation, and gives her 12 J. fer annum till ſhe marry, and ſhe dies of 
age, but not married, the legacy is not veſted, and the adminiſtrator 
of 72 make no title to it. Atkins v. Hiccocks, T. 1737, 1 Hihi 
500. : | . e 
4 IIf A. entitled to the reverſion of an eſtate after the death of his 
wife, deviſes it to B. and his heirs fo as he ſhould pay to C. 100“. 
within ſix months after the reverſion comes into poſſeſſion, and give _ 
the refidue of perſonal to PB. and another whom he makes executors ; 
and C. dies in the wife's lifetime, the legacy is not veſted, nor the 
repreſentative of C. entitled to it. Hall v. Terry, M. 1738, 1 f. 
Eynr, 502.) 

[If A. gives part of his ſtock and trade to B., provided he attains 
21, and B. dits before it, his adminiſtrator is not entitled to the in- 
termediate profits between the deaths of A. and of B. Atkinſon v. Tur- 
ner, T. 1740, 2 Athyns, 41.] 5 | 
[If a man gives to his brother B. the intereſt of 1500 J. during 
his life, and from his death the ſaid 1500 /. among all the younger 
ſons and all the daughters of B., but if only daughters, then 
among the younger daughters, to be paid at 21, but that no elder fon 
jf more than one, nor elder daughter, if only daughters living at 
B. 's death, ſhall have any ſhare; and C., one of B.'s daughters, 
marries, attains 21, and dies before B., and then he dies; her re- 
preſentative is not entitled to a ſhare, for the legacy does not velt till 
B.'s death. Billinſſey v. Wells, T. 1745, 3 Athyns, 219.) 
lf a man by will gives his grand-daughter 1500 J. to be at her own 
diſpoſal if ſhe marries with conſent, and not otherwiſe, and (he dies 
at fourteen” unmarried, the legacy does not veſt; for in all caſes 
where the condition of marrying is annexed, there-muſt be a mar- 
riage to veſt the legacy. Elton v. Eltn, P. 1747, 3 Ahn, Jol. 
1 Ve. 4. 1 Mi. 159. 

[If a grandfather deviſes his eſtate to his ſon for life, with power 
to raiſe a ſum not exceeding 3000 J. for younger children, and to fit 
time of payment and intereſt, and if no appointment, the eſtate to 
be charged with 3000 J. payable to ſons at 21, to daughters at 21 0t 
marriage, nothing veſts in the father's life; therefore the repreſenta- 
tive of one who attains 21, and becomes eldeſt ſon, and dies in his 
father's life, is not entitled to a ſhare. Loder v. Loder, T. 1754, 27. 

26.] | | | wp 
: If there be a deviſe of 400 J. 10 the children of A., who has three 
daughters, and two of them die under age; their ſhares go to their 
adminiſtrators. Eg. Ca. 106. : | $22 

[So, if a man deviſes portions to younger children, to be paid at their 
full age, and the infant dies before; the money goes to the executor 
oradminiſtrator of the infant. R. 2 Vent. 342. K. Bid. 366. 1 Ver. 
205. 324. 462. 18 88 | | 

So, if he deviſes portions to them to be paid out of his land. R. 
2 Kent. 367. Where the portion is veſted. 2 Ver. 508. ; 

Bur if a man ſettles land for the payment of portions to younger chile 
dren, to be pam at fill age, and one dies before, his portion ſhall * 
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the heir of the land, and not to the adminiſtrator of the infant. For 
the land is only truſted with the payment. 2 Vent. 367. 2 P. F. 
276. Vide ante, (3 P 3. - 5 1 3 
So, if by the ſettlement he refers to his will, and. by bis. will 
deviſes the ſame portions to be paid acgording to the ſettlement, R. 
2 Vent. 367. 2 Ver. 4399. 1. e 
So, it a legacy is to be paid at the full age of an infant, if it does 
| not carry intereſt, tho? it be veſted, the executor ſhall not have it till 
the infant would have been 21. 2 Fer. 199. 2 P. V. 277. 
So, if a man deviſes land to his heir, charged with 3000 1, for the 
portion of a daughter at the age of 21 or marriage, if ſbe marries with 
cCunſent, atherwiſe 1000 1. The daughter dies before, the portion ſinks 
for the benefit of the heir. R. 2 Per. 417. | 62 + 
[If a-legacy is to be paid to an infant at his age of 24, and a cer- 
tain maintenance in the mean time, his executor ſhall not have it till _ 
the infant would have been 24; but if it had carried intereſt, he 
would have had it immediately. Harriſon v. Bucile, MH. 6 G. Str. 
238 SE : $7 
| if lands are deviſed to truſtees to raiſe and pay 1500 l. to a dau 
ter within ſix years after teftator's death, with intercit till paid, for her 
mai; tenance, and ſhe marries and dies within the ſix years, the mo- 
ney goes to her adminiſtrator, and the interelt ceaſes at her death, 
Cooper v. Scot, H. 1731, 3 P. V. 119.] 5 
i land is charged with portions, and no time appointed for pay- 
ment, it is payable preſently, becomes an intereſt veſted, and goes to 
the executor. id.] | | | 
[If one directs his debts and legacies to be paid out of his per- 
ſonal eſtate, and if that is not ſufficient, his executor within 12 
months to ſell or mortgage his real eſtate for that purpoſe, and gives 
1000 J. to A., who dies within a year, and perſonal eſtate is not ſuſhs 
cient, the legacy is veſted, and ſhall go to 4. s executor. Wiſſan v. 
Spencer, H. 1732, 3 P. V. 172,] | | 
[if a man deviſes 1000 J. to each of his daughters to be raiſed and 
paid at the death of his wife out of his real eſtate, with intereſt ſrom 
her death till paid to his daughters, or their reſpective executors, and 
if either of them die in his lifetime, then the whole ſum to go to 
the ſurvivor, and not to fink in the eſtate for the benefit of the heir, 
and one daughter dies before the mother, her 1000 J. ſhall be raiſed 
and paid to her repreſentative. Læauiber v. Condon,” H. 1740, and T. 
1741, 2 Atkyns, 127.] | 
(If A. by his will gives his eſtate to truſtees, and their heirs, to pay 
debts and legacies, and then to ſtand ſeiſed for the uſe of B. and the 
heirs of his body, and for default to ſuch perſon, and for ſuch eſtate 
3s 4, ſhall appoint, and for want of appointment to his own right 
heirs ; and the truſtees to pay ſuch maintenance to B. during his mi- 
nority as A. ſhall appoint z and by codicil directs that the truſtees 
ſhall pay the rents and profits during B.'s minority to C., who is to. 
allow ſuch maintenance to B. during his minority as ſhe thinks fit, the 
reidue to her own uſe, and by another codicil directs the truſtees not 
to convey to B. till 26, and till then he is to have ſuch maintenance as 
(and the truſtees think fit; the rents and profits veſt in B. at 21, 
tho the time of- receiving is prolonged to 26. Smith v. Newport, T. 
1742, 2 Athyns, 344. ] | dit 
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(If a ſum is given to be divided between ſeveral brothers and 
filters at 21, or day of marriage with conſent, and if any die be- 
fore 21, or marry without conſent, their ſhares to go to the others a+ 
21 or marriage with conſent ; and one dies after 21, and then two 
marry without conſent, the repreſentative of the deceaſed is entitled 
to his ſhare of the two foricitures. Channcy v. Grayden, T. 1343, 
2 Attynt, 616.] TR | 
Il a man gives two thirds of his real eſtate to his fon and bis 

heirs for ever, but in cafe he dies before 21, or without iflue, then 

to his wife, her heirs and aſſigns; it is a veſted eſtate in the ſon at 

21, and ſhall go to his heir at law, tho' he die without iſſue. Val 

v. Peterſon, M. 1744, 3 Atkyns, 193.) | 

[If a woman gives to her daughter all her perſonal eſtate to be ſold, 

Sc. as ſhe thinks fit, to pay debts, and the reſidue to be paid and 

divided between A. and B., her grandchildren, at 21, or ſooner if the 

daughter thinks fit, and makes her executrix ; as ſhe is only truſtee 
ſor her children, the legacy veſts at teſtatrix's death, and if B. dies it 
is tranſmiſſible to A. Steadman v. Palling, H. 1746, 3 Atkyne, 

423.9 | © ; 1 
[lf A. deviſes 1500 J. to B. when he attains 25, and empowers hi 

executors to lay it out, and apply the intereſt for B.'s education, and 
part of the principal to put him prentice, and the remainder to be 
paid him at 25; this ſhall be conſtrued a veſted legacy, and only 
payment poſtponed. Fonerrau v. Fonereau, T. 1748, 3 Atkyns, 645, 
(If a man deviſes 400 J. to be put out on ſecurity for A. that he may 
have the intereſt for life, and for the heirs of his body, and if he 
dies without heirs, then over; the whole veſts in A. and the de- 
viſe over is void, as too remote. Butterfield v. Butterfield, M. 1748, 
1 Fe, 133. 154] | | 5 
| [lf a man gives his fon 400 J. to be paid in a year after his death, 
| and 100/. at the death of his mother, the 100 J. is a veſted legacy, 
3 for the words zo be paid muſt be applied to this alſo. Jachſen v. Jack 
1 | fon, H. 1748, 1 J,. 217.) ] 925 
i If a man after his daughter's marriage, when ſhe has only one 
| daughter, A. deviſes his perſonal eſtate to A. and all children his 
| daughter may have, equally, to be paid as ſoon as they are able to te- 
| ceive and diſcharge ; it veſts in each child as ſoon as it comes in eſe, 
and is tranſmiſſible, tho? ſubject to be varied, and does not wait the 
veſting till the death of teſtator's daughter. Exe} v. Wallace, H. 
1950, 2 117). 

[If A. by codicil deſires his ſiſter B. out of the money given ber b) 
his will to leave 500 /. at her death to C., and C. ſurvives A., and dies 
— before B.; C. 's repreſentative ſhall have it paid by B. 's repreſentative. 
Ul Medlicot v. Bowes, H. 1748, 1 Veſ. 207.] f 

= [If a man deviſes the reſidue of his perſonal eſtate to A. his grand- 
ſon at 21, and if he dies before, to B., A. ſhall not have the intere 
during his minority, but it ſhall accumulate till he is 21. If A. ſhould 
die before, whether his repreſentative or B. ſhould have it. Butler v. 
Freeman, T. 1143, 3 Aikyns, 58.} 


(3 V 9.) When a Legacy carries Intereſt. . 


If a man deviſes 100 J. to an infant, to be paid at ſuch an age, — 
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goes not make proviſion for his maintenance in the mean e be 


| ſhall have intereſt, and it does not accrue to the benefit of the exe- 


cutor. Per Cur. 31 Car. 2. 2 Vent. 346. Vide ante, (3 R 6.) 


[If a veſted legacy, payable at 21, be given by a father to a child 


who has no other proviſion, ic ſhall carry intereſt, but not if given by 
a grandfather. Haughton v. Harriſen, T. 1742, 2 Atkyns, 329.] 

So, if it is to an infant at his full age. 2 Vent. 346. X. b 
Demurrer, Ca. Ch. 60. | 

If a man deviſes that his perſonal gſtate ſhall be laid out for the pur- 
chaſe of land, but if his wife is enſeint with a dauohter, that ſhe ſbul 


4 
have 3000 l. at, her marriage, if ſbe marries with the conſent of her nw- 


ther, otherwiſe 1000 1. only, and that the mother ſhall have 801., part 
ef the intereft of the 3ooo l., for the education of the daughter ; the 
daughter ſhall have the whole intereſt of the 30007., and not the 80/. 
only. R. 31 Car. 2. 2 Vent. 346. | | 


[If a man deviſes 400 J. to a woman to be laid out in a purchaſe, her 


his bill for it. R. 2 Vent. 356, 


huſband ſhall have intereſt for the 400 J. from the time of exhibiting 


If a man deviſes 1001. to one of full age, without ſaying, ar 


what time, he ſhall have intereſt from the time of the bill filed. Sal. 


415. 7 | 9 | 
If the day of payment is limited, he ſhall have intereſt from that 
day. Lid. 1 Ver. 262. Ast | 
(If A. gives 500 J. to his grand-daughter, to be paid at 21 or 
marriage, and if ſhe dies before either, then gives it to another: ſhe 
is not entitled to intereſt, nor to have the principal ſecured, Palmer 


v. Ma, M. 1737, 1 Atkyns, 505.) 


lf a man by will gives 1000 J. a- piece to Give brothers and ſiſters, 
(not his relations,) to be paid at -21, if they attain that age, and not 
&herwiſe, and if any die before, the reſpective legacy to be void ; 


and till they attain 21, or, if the legacies become void, empowers his 


executors to lay out the money for the purpoſes of his will; the le- 
pacies bear no intereſt, nor ſhall be particularly ſecured. The pur- 
f:/es of the will relate to the reſiduary as well as other legatees. Heath 
v. Perry, T. 1744, 3 Athyns, 101.] | | 13 

Uf a legacy is given generally at 21 or marriage, or even if given 
to 4., pay able at 21, and fo veſted, yet it carries no intereſt, unleſs 
in the caſe of a child who has no other proviſion; for there the court 
always gives intereſt by way of maintenance. Did. 


(it a woman by will gives her daughter 100 J. per ann, till ten | 
years, and then 50 J. more till 21, for maintenance and education, and 


gives her 8000 J. to be paid at 21, or if ſhe dies before 21 without 


flue living at her death, then to 4.; this legacy ſhall not carry 


_ Hearle v. Greenbank, P. 1749, 3 atkyns, 695, 1 Ve. 
208] | ; + | 
If legacies are given in ſuch proportion as the executor ſhall ap- 
point, and a year is given him to make diſtribution; the executor 
ſhall pay intereſt from the end of the year, if he does not make dif- 


tribution; for the public funds are ready to receive. R. 2 Ver. 745. 


But a man of full age ſhall not have intereſt for a legacy till his 
bill is exyibited, if the time of payment is not mentioned by the 
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590 . CHANCERY. 
Nor, an infant, till a year is expired after the death of the tef., 
Sal. 47g. — 5 Geo. 2. 13. g ſtor, 


{When legacies are deviſed out of a real eſtate, or there is other 
real fufhcient fund to anſwer them, if no time is appointed for pay- 


: ment, they ſhall carry intereſt from the time of teſtator's deceaſe, ot 
at leaſt from a year after. Bilſon v. Saunders, M. 1727 Buy, 
240. | 


If a man gives his niece a legacy, payable a year after his death 
and afterwerds her huſband, apprehending it was not payable il 
ber marriage, receives intereſt on it only from her marriage, and the 
legacy itfelf, and gives a receipt in full, yet equity wil! decree him 
mtereſt from a year after teſtator's death. EH v. Thornbury, Il. 
1731, 3 P. V. 126.] | | 
lf chere is a proviſo in a ſettlement, that if huſband and wiſe 
die, leaving iſſue unprovided for, truſtees may enter on an eſtate and 
take the rents till they have received 200 J. for the benefit of ſuch 

ided children, and in ſuch manner as the ſurvivor of huſband 

and wife ſhall appoint, and the wife ſurvives, and appoints the 200/, 
to the only unprovided child. Intereſt ſhall_ be allowed from the 
death of the mother, tho' the eſtate is ſold to a purchaſer. Green v. 
Belcher, H. 1737, 1 Athyns, 50 5. 8 | 

Uf a legacy is given to be divided among younger children as the 
mother pleaſes, it ſhall bear intereſt from one year after teſtator's 
death, and being veſted, ſhall not accumulate, but go ſor their 
maintenance till divided. Coleman v. Seymour, H. 1748, 1 Ve. 


[A legacy from an uncle to a niece, to be paid at 21 or marriage, 
does not carry intereſt before the time of payment. Crickett v. Dolby, 
3 Veſ. jun. 10.] | | | 
{Legacy from a parent to a child bears intereſt before the time of 
yment, and from the death of the teſtator. Jbid. 13.] 
[A grandchild falls within the ſame principle. Semb. ibid. 12. 
Legacy payable at 21, before which time the legatee dies: if in- 
tereſt, is payable, his executor ſhall have the legacy immediately; if 
not, he muſt wait till the legatee would have been 21, and cannot 
* | then have the intereſt. 1b:d.] | 
' | | [A wife as well as a child is within the exception to the rule, that 
: a legacy does not bear intereſt till it is payable. Semb. ibid. 16. 

[So, a natural child, id. 12.] 

Legacy from parent to child, payable in futuro; if maintenance 
be given generally, it ſhall carry intereſt z but if an annual ſum leſs 
than the intereſt be given for maintenance, the executor paying that 
ſhall have the reft. bid. 17.] | | 
. [Legacy payable at 21, with a proviſo to go over, if the legatee 
ſhould at any time become ſeiſed of the real eſtate, to which he wa 

entitled in remainder aſter an eſtate- tail limited on an eſtate for life. 

Suppoling there is a contingency left, he muſt have the legacy at 213 

it may be diſputed afterwards when the contingency ariſes. Grif- 
fths v. Smith, 1 Ve. jun. 97.] | 

| [Refiduary clauſe is a mark of intention that there ſhould be 

ſomething to fatisfy it, but not of itſelf concluſive. 1 ef. jun. 1 3p 


(Latent ambiguity ariſes dehors the will, and evidence * 4 
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miſſible to explain it; not to explain a patent ambiguity on the face 


of the will. 1 Fe jun. 259. 


[Will is ambulatory, but a ſpecific bequeſt is fixed, as much as a | 


deviſe of land. Bid. 260.] | OE NY 
{Annuity bequeathed to A., by a wrong name, remainder to his 
children by his preſent wife. It appeared that teſtator had been in 
the habit of calling 4. by ſuch name. A.'s children held to be en- 
titled. Parſons v. Parſons, 1 Veſ. jun, 266.] | 
¶ leſtator bequeathed to his wife the leaſe of his houſe, and all the 
furniture, Cc. then for life the intereſt of all money he ſhould die 
poſſeſſed of; then half of the debts due to him at his death, (one 
excepted, which he directed debtor to retain as long as he pleaſed, 
paying the intereſt to her,) to be diſpoſed of as ſhe thought fit. In 
caſe the intereſt of the money he ſhould die worth ſhould not be 


ſuſicient for her maintenance, executors to. allow part of principal 
out of the debts, except that before excepted, to make her life eaſy and 


comfortable ; after her death, intereſt of all money remaining to his 
ſiſter ; after her death to her daughter all ſums remaining for ever; 
if they die before his wife, one half of all ſums remaining to be 
diſpoſed of as his wife ſhould think fit, the other to 4. Upon bill 
by teſtator's niece againſt executors of the wife, the niece held en- 
titled to all beyond the debts, and a moiety of all debts, but that ex- 


cepted; the other moiety to wife's executors, who being alſo execu- 


tors of teſtator, were decreed to take out of wife's ſhare a ſum ad- 
vanced under their power, Collet v. Lawrence, 1 Ve. jun. 268.] | 


[Awexpreſs immediate diſpoſition in a will not controlled by ſub- 


ſequent inference. id. 209.] $f: 


[Teſtator deviſcd to his wife ſeveral houſes, to his liſters his 


money in ſecurities for their lives, then divided his fortune into ſmall 
legacies, but the legatees to take nothing till the death of his wife 
and filters, and made reſiduary legatees, under the following clauſe, 
« [empower my wife to give away at her death 1000 J. to A. and B., 
100 l. of it each, the reſt to be diſpoſed of by her will:?“ there is no 


ablolute legacy, but a naked power to the wife, who being dead 


without any diſpoſition, the objects ſpecified are nat entitled. Ia 
the Exchequer, Bull v. Vardy, 1 Veſ. jun. 270. 1 | 
LLeſtatrix directed all her eſtate to be turned into caſh ; if amount- 
ing to 20,000 J. to go thus: if leſs, in ſimilar proportions z then ſub- 
ject to ſome debts, legacies, c. the reſidue of her eſtate in ſix - 


teenths, two to her mother for life, the others to different perſons 


abſolutely. She then made three reſiduary legatees. The ſhares 


ven are only of the 20,000 J. ſubje& to the charges; all beyond 


t goes to the reſiduary legatees. Green v. Scott, 1 Veſ. jun. 28 2.] 
[Intereſt of the reſidue of perſonal property bequeathed to 4, for 
ber life, hen the reſidue to her nieces, aud if they die without iſſue, 
over: the laſt limitation over is too remote, and on the death of A. 


her nieces take the whole. Evergſt v. Gill, 1 Jeg. jun. 286.] > 


 [Teſtator after giving life intereſts in ſtock to each of his daugh» 
ers, afterwards the principal among his grandchildren, in pur- 
vance of a power in articles] of partnerſhip appointed his exe- 
cutors to carry on the trade in his room, with power to diſſolre or no- 
dinate any other perſon, and gave them his ſhare of the capital, and 
U his freehold and leaſchold eſtates, on truſſ to carry on *. 4s 

long 
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| as they ſhould think fit ; and after expiration' of partnerſhi 
fel the — and with the produce and — of rar == 
the reſt of his eſtate, to form a fund to accumulate 12 years, then 
among the grandchildren living: by codicil he ſubſtituted his partner, 
who was his fon-in-law, in the room of one executor removed; and 
deſited, that if his executors ſhould continue trade, and his grand. 
fons T. and J. ſhould attain 21, his exeoutors would nominate each 2 
partner for a quarter, when executors ſhould think fit, with legacieg 
at the fame time; to fink into the eſtate if they ſhould decline the 
partnerſhip, or die before 213 executors to advance any further ſun 
they might want to carry on trade, the reſt of his property among all 
the grandchildren except T. and F. By another codicil he left it en- 
tirely in the difcretion of the executors to appoint F. or not; if 
they ſhould not think proper, his legacy to be void; T. and J. held 
both entitled to be partners, and to their legacies at 2x, one executor, 
their father, being for admitting them, the other two againſt it; but 
i all had without fraud united in declaring J. unfit, they might have 
excluded him : in which caſe he could have taken nothing under this 
deviſe. Wainwright v. Waterman, 1 Vef. jun. 311.] 
Legacy of a fund in the Zaft Indies, given over in cafe of the 
death of legatee before he might have received it, held to be veſted 
from the death of the teſtator. Hulcbin v. Mannington, 1 Ve. jun: 
66.] , TEE / 
: LBequeſt of all teſtator's perſonal property, except his plate, 
« which is hereinafter given to my daughter,” to his wife, and after 
her deceaſe over. The plate not being further noticed, held to be 
undiſpoſed of. Frederick v. Hall, 1 Veſ. jun. 396.) 8 0 
| [Legacies in truſt for all grandchildren then in exiſtence by name, 
to fons at 23, to daughters at 21, meſne intereſt for education, ſur- 
lus to accumulate, with ſurvivorſhip for want of iſſue; reſidue for 
all the grandchildren generally for their benefit“ as aforeſaid,” By 
codicil a fund ſet apart to pay life annuities. ' Grandchild born after 
teſtator's death held not entitled to a ſhare of the reſidue, into which 
the fund under the codicil was to fall after the purpoſe anſwered. Hi 
v. Chapman, 1 Veſ. jun. 405. 3 Bro. C. C. 391. S. C.] 
[Teſtator deviſed to all the children of his two ſiſters A. and B.: 
A. long before the date of the will changed her religion from the 
Jewiſh to the Roman Catholic, was baptiſed by a new name, and be- 
Came a profeſſed nun at Gena. Bill by the children of C., a third 
fſter, living with B. at Leghorn, on the ground of miſtake in teſtator, 
and evidence of his intent to provide for his ſiſters at Leghorn, diſmiſ- 
fed. Delmare v. Robello, 1 Veſ. jun. 412. 3 Bro. C. C. 446. S. C. 
| [Deviſe of lands to be fold in aid of perſonal, « and after death of preſs] 
my wife the eſtates not ſold, and the perſonal not applied to be ſub- L 
jeQ as after-mentioned ; the rents and produce to be carried on in codici 
accumulation of 3 per cents. as aforeſaid during her life, and alſo for . 
five years after her death, and to be laid out in land; then if my fon 
M. ſhall be living, and any lawful iſſue of his body, and if my ſon 6. 
ſhall be living, and any lawful iſſue of his body, to them for life, a 
tenants in common; then to their iſſue in moieties z if only iſſue 
one, to that iſſue; if but one, to that one,” with power of ſettle- 
ment; my wife to receive ſuch proviſion as aforeſaid, neat and cleat, 


and the reſdue only to be ſubject to the deviſe over, to take — 
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her her death 3 and if both my ſaid ſons ſhall be dead without iſſue,” | 


then to his daughter ſor life; after her death to her ſon, his heirs, 


ge.; and if ſhe ſhould have any other iſſue, to them, their heirs, & c. 
on failure of iſſue of his ſons and grandſon. The deviſe over is at- 


tached to the ſingle event of both ſong being dead, without iſſue, at 
the death of the wife, or five years after at moſt: and one ſon being 
alive at that time, tho' without iſſue, it never took effect. But the 
ſon is not entitled to the eſtate abſolutely on account of the contin- 
zent intereſt in his iſue. Graves v. . 1 Veſ. jun- 562. 

A. deviſed to truſtees to pay debts, and then to hold till his ſon 
ſhould attain 21, then to the ſon, he paying the teſtator's father 10 /. 
fer quarter. The annuity held not to commence till the eſtate of the 
ſon came into poſſeſſion. Turner v. Probyn, 1 Anſtr. 66.] 


[Deviſe to 4. for life, with liberty to leave the property to whom 


ſhe thought moſt deſerving of it ; recommending to her to have a due 
regard to the teſtatrix's mother's relations is, not mandatory as to 
the objeQs of the appointment. Randal v. Hearle, 1 Auſtr. 124.] 

C. F. compounded, with his creditors ; his widow by her will 
left a fund to pay the reſidue of the debts to the compounding ere- 
ditors, or their perſonal repreſentatives. The adminiſtratrix of a de- 
ceaſed creditor held entitled beneficially to this bequeſt, and not the' 
next of kin, nor reſiduary legatee of the creditor. Evans v. Charles, 
Anfr. 128.) | : | | 

F. M. gave by his will © to his three daughters 500/. each, to be 
paid them ſeverally within five years after his deceaſe, if then alive, 
or any iſſue of their ſeveral bodies, to be paid by his ſon, the reſi- 
duary deviſee ; the intereſt from his death at 4 per cent. for ſo many 
years as his ſon ſhould keep it in his hands of the five years; but if 
there ſhould be no iſſue living from any of the ſaid daughters, at the 


end of the five years, then an annuity for life of 20 J. to be paid to 
them reſpectively; and the ſeveral ſums of 500 J. to be paid to 
them ſo dying without iſſue, ſhould be equally divided between the 


ſurvivors and their iſſue, One of the daughters died within the five 
years, leaving a ſon, and having previouſly aſſigned her intereſt. The 
ſon held to be entitled to the 00 J. Oſcland v. Oſeland, 3 Anſtr. 628.] 

(Teſtator gave a legacy “ to every of the ſons and daughters of 
lis late couſing who left one legitimate daughter, and one ſon and 
one daughter illegitimate ; the latter were held not entitled under 
the will, nor was evidence admitted of the intention of the teſtator. 


Hart v. Durand, 3 Anftr. 684. | | | 
[Where teſtator by his will gave the reſidue of his property to his 


on, as tenants in common, and afterwards made a codicil ex- 
pretsly for a particular purpoſe, and thereby alſo again bequeathed 
the reſidue to his daughters, omitting the words of ſeverance ; the 
codicil was conſtrued by the will, and they took as tenants in com- 
mon. Maribe us v. Bowman, 3 Anftr. 727. | 
{Ceſtator gave his wife 400 J. a-year, in addition to 500 J. a- 
car under her ſettlement, in conſideration of the expence and 
care ſhe would incur in the maintenance of their children; ſhe muſt 
maintain them, when at home; but is not to be charged with their 


2 or maintenance at ſchool. Cother v. Collier, 3 Veſ. jun. 


Legacy 8 truſt to pay out of the intereſt of a mortgage 60 J. 
1. II. | | | 


Vo 


Qq a- year 
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a- year to the teſtator's wife for life, and the remaining ittereſt duty © 
her life to R., Duke of A., aud in caſe of his death to his eldeſt or 
only ſon, and for want of iſſue male, to his eldeſt or only daughter; 
for want of ſuch iſſue female, to ſink into the reſidue; and after the 
death of his wiſe the teſtator gave the principal to the faid Duke, is 
then living, but if then dead, to his eldeſt or only iſſue male then 

liring; and for want of fuch ifſuc male, to his eldeſt or only daygh. 
ter; for want of ſuch iſſue ſemale, to ſink into the reſidue. R., 
Duke of M., died, leaving two ſons and a daughter; beth the ſong 
died, the eldeſt left a ſon, Duke of M., who filed the bill, and 
was held entitled to the ſurplus intereſt ; but that the principal was 
contingent till the death of the tcltator's Widow. Duke of Manchf. 
ter v. Bonham, 3. Veſ. jun. 61. | 

[Contingent legacy out of real and perſonal eſtate, payable tuo 
vcars after the event. By codicil the teſtator reciting, that he found 

his eſtate would not bear that payment duringfthe life of A., being 
charged with an annuity for her life, revoked that part of his will, 
and that the ſaid legacy on the ſame event was to be paid twrlye 
months next after the death of A., and not before, A. dying belore 
the contingent event, the legacy was held not payable till the expita- 
tion of the two years after it. Wordſworth v. Younger, 3 Ve/.ui. 11.) 
[The general rule, that a legacy payable in future ſhall not carry in. 
tereſt before the time of payment, applies to a legacy to infants pay- 
able at 21; the exceptions are, the caſe of a parent and child, the 
caſe of a reſidue, and where from other ſpecial circumſtances an in- 
tention to give intereſt clearly appears. Tyrreil v. Tyrrell, at the Rall, 
4 Pef. jun. 1. 

[On the ground of an expreſs maintenance, and other indications 
of the intention, the Lord Chancellor inclined to the opinion, that 
the rule for intereſt upon a legacy, given by a parent to a child, 
till the time of payment, was not applicable; but the bill of 
the children was diſmiſſed upon circumſtances of acquieſcence, la- 
ches, and the conſequent difßculty of taking the accounts. Ali. 
chell v. Bower, 3 Veſ. jun. 283. See allo Long v. Long, ibid. 286. in 
notis.] „„ 

(3 Y 10.) When conſtrued cumulative, ſee infra (4 P). 


If a man by his will gives to his children, which he Hall have at il! 
time of his death, 300 l., and afterwards having three children, by 
codicil gives 200 /. zo each of them, to be paid at their reſpective ages ; 
this deviſe ſhall be conſtrued by way of accumulation, ſo that cach 
child ſhall have 50 J. R. Ca. Ch. 301. | 

If a man has three nieces, and is indebted to one of them in 10ol. 
and deviſes to her 300 J. and to his other nieces 200 J. each, and after- 
wards borrows another 100 J. of the firſt ; ſhe ſhall have the legacy of 
30ol. over and above her debt: and no part of a legacy ſhall be applied 
to a debt, but where the intent appears by other circumſtances that i 
ſhall. R. 1 Sal. 155. Cont. per Trevor, Maſter of the Rolls, lu 
Harcourt acc. Sal. 508. Acc. 2 Ver. 503, 4. 3 

[So, a legacy leſs than a debt ſhall not be intended to be in lieu of 
the debt. Sal. 508. 2 Ver. 259. 478. 505, 2 P. W. (617. 
[If a larger legacy be given to the ſame legatee in the ſame will, 
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be then married, if not, the intereſt of her ſaid legacy to be paid 
ter for life, to be calculated and paid to the day of her death, or 


yenefit of the eſtate: By codicil he gave her 200/. in addition to 
what he had given her by the will; held by M. R. that the addi- 
tional legacy is to be raiſed out of the ſame fund, and ſubject to the 


) 

$ ſame conditions; and legatee, having married after teſtator's death, to 
| be entitled. Crowder v. Clowes, 2 Veſ. fun. 449.] * 7 | 
$ [Legacy by will; the ſame ſum given by codicil to the ſame perſo 

: on a contingency, was held conditional. Hodges v. Peacock, 3 Pe. 


MBS lab ai Ns 
[A thing given in ſatisfaction muſt be of the ſame nature, and at- 


tended with the ſame certainty, as that in lieu of which it is given; 
fo, land is no ſatisfaction for money, nor money for land, nor a thing 
ſubject to a contingency. Bellaſis v. Uthwatt, H. 1737, 1 Athyns, 
426. | | | | 

(lf A. gives B. a bond for 3ool. and intereſt, and three years after 
pays 100 /. and all intereſt, and five years aſter by his will deviſes 


30 lands to truſtees, to pay B. 200 /. in two years after his death, and 
* eter lands to the ſame truſtees to pay B. 200 J. in one year after his 
54 death; theſe legacies are not a ſatisfaction for the bond, for they are 
me payable at a future time, the bond immediately; and they are alſo 
* contingent. Nicholls v. Judſon, P. 1742, 2 Atkyns, 300.] « 

l, [If a man by will gives 1000 J. each to his two ſiſters, and if ei- 


ther die before the legacy paid, the whole to the ſurvivor, and the 


payment of 2000 J. provided ſhe marry in his life with his conſent, 
or that ſhe ſurvives him; they are entitled to the legacies, and to the 
bonds, for they are on contingencies. Spinks v. Robins, H. 1742, 
2 Atkyns, 491.) 55 | 5 . 
Or, given upon condition; for if the condition is not performed, 
the legacy will be loſt. Sal. 508. Eq. R. 8g. | 

Or, where the deviſe is of land. Sl 508. K. 2 Ver. 298. Vide 


at le 5 Ge. 2. 36. 2 P. V. (616.) 8 
u, by [If A. being indebted 260 J. by bond to her ſervant B. by her will 
agu; gives her 500 J. to be paid three months after A.'s death, and in an- 
t each other part ſays, I give 5 J. a- piece to the reſt of my ſervants, but not 


to B., for I have done very well for her before; and by a latter clauſe 
a 1000. gives her lands in truſt to pay debts and legacies; the legacy is not 


gacy ol Gee, H. 1743, 3 Atkyns, 65. 


that i than his debt, it ſhall be taken to be in ſatisfaction. Eg. R. 8g. 
1 gives it by ſettlement, id. 


Kicther he was indebted to him or not. 1 P. M. 299. 
Or, if the debt was contracted after the will. 151d. 
Jo, where, before his will, a man declares that he will augment 
daughters portions, and docks the entail with ſuch intent; they 
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Treſtator created a term for debts and legacies, and ave 1000 /. 
to his niece to be paid immediately after his deceaſe, if ſhe Thould 


marriage: if ſhe ſhould die unmarried, the legacy to lapſe for the 


legacies to remain in his executor's hands till their reſpeCtive ages of 
21; and afterwards gives a bond to each for 4000 J. conditioned for 
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r ſatisfaction for the bond, but B. ſhall have both. Richardſon v. - 


If a man indebted to A. deviſes to him a ſum equal to or, greater 
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Otherwiſe, if there was an open. account, and it was uncertain | 
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ſhall have their portions, and alſo the addition by the will. R. 1 (/, 
» 200. Oy 65 
If huſband by will gives annuity to his wife, by codicil 604 / 
more, and an hour before his death orders his ſervant to deliver to 
his wife there preſent two bank-notes, payable to bearer, for 300/, 
2 and a note, not payable to bearer, for 100 J. ſaying he had no: 
Jone enough for her; this gift of the two 300 J. is a donatio cauſa 
mortis, and is not a payment of the legacy. Miller v. Miller, J. 
1735, 3 P. W. 356.) | ; | 
A legacy of 1000 J. to a wife ſhall not be conſtrued as a ſatisfac- 
tion for a deficiency in her jointure, but as a bounty to her. Prien 
v. Morgan, P. 1739, 1 Athyns, 440.) | 7 
[So, if A. on marriage ſettles 300 J. long annuities, in truſt for 
himſelf for life, to his wife for life, to his children as he ſhall appoint, 
and if none, to his executors, &c. and has one child, and by his wil 
deviſes all his real and perſonal to his wife and her heirs, charged 
with 10,000 J. to his daughter, payable at 18; ſhe is entitled to the 
long annuities, and to the 10, ooo J. out of the perſonal and real 
eſtate. Bellaſis v. Uthwatt, H. 1737, 1 Athyns, 426.]. | 
If a freeman of London directs his teſtamentary third to pay debts, 
nd the reſidue to be divided among his wife and [ſix] children, and 
then marries one of his daughters, and gives her 1000 J., which in 
the marriage articles is called her portion or proviſion, and dies, the 
BY hter nevertheleſs ſhall have her ſeventh part of the refidue for a 


—  —— — 
— — N —__ 


ubſequent portion, tho* an ademption of a liquidated legacy is not 
ſo of a reſidue. Farnham v. Philips, M. 1741. 2 Athyns, 215.) 
[If a man by will directs his executors to place out 1000 J. at inte- 
reſt, to apply what they think neceſſary for the maintenance of bis 
grandſon A., and that they might apply all or any of it in putting 
him apprentice, or ſetting him up, and what is not ſo applied to be 
paid him at 21, and if he dies before, to B., C., and D., teſtator's 
children, and afterwards teſtator puts A. apprentice, and gives 120, 
with him, then makes a codicil, and dies; A. ſhall have the whole 
1000 IJ. Roome v. Roome, H. 1744, 3 Athyns, 181.} 

So, where by his will a proviſion is made of 1000 J. a- piece for 
every child after born; and a fon being born, he afterwards gives to 
him 4000 J., whereby he ſays he will have 5000 J. R. Cb. K. 
267. 8 ; 

If a ſon deviſes to his ſiſters a greater ſum than was ſecured by 
the ſettlement of his father, and then deviſes the eſtate to his heir 
male; it ſhall not be in lieu of the portions by the ſettlement, R. 
2 Ver. 260. in Parl. the it was decreed cont. in Chancery. 2 Ver, 
177. 1 
Il A. gives 2000 J. in truſt, to pay the intereſt to his wife for life, 
then the benefit of the principal to his ſon, but if he dies before 21, 
then gives it over to his daughters, the ſon attains 21, the 20001, 
with the reſt of the eſtate, continues always in the ſtock in trade! 
the ſon makes his will, without any reference to the father's, 
gives the intereſt of 10,000 J. to his mother for life, and then 
principal to his ſiſter $.s children, charges it on his real and perſonal 
eſtate, to be paid a month after his death; this intereſt of the 
10,000. is not in ſatisfaction of the intereſt of the 20000. Clark ic 
Sewell, T. 1744, 3 Athynr, 96.] e 
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If a father leaves a legacy generally, 'and afterwards gives 4 por- 
tion, whether greater or ſmaller than the legacy, it is an ademption of 


it; ſo, if a collateral relation to an orphan under his care 3 but if a 


collateral give a legacy to one whoſe father is living, and afterwards 


advances him, it is not an ademption. Shudal v. Felyl, H. 1742, 


2 Atkyns, $516.] 5 « : 

Cor, if a father (and a fortiori a collateral) gives a legacy, and after- 
wards gives a portion, declaring: at the ſame time that he intends to 
leave ſomething, but will not be bound, it is not an ademption. 


Bid. | $27 
[Portion held to be a ſatisfaction of a legacy from the father to the 
| ſame amount; the evidence not being ſufficient to repel the preſump- 
tion, Elliſon v. Cookſon, 1 Veſ. jun. 100. 3 Bro. Ch. Ca. 61. S. C.] 


If a bond is given to ſettle 100 J. per ann. or to pay 2000 J., a de- 


viſe of 80 J. per ann. ſhall not be a ſatisfaction pro tanto, if there are 

aſſets to pay all debts. R. 2 P. V. (617.) | . 
(I a man is a general debtor for two annuities, one of 10 l. and 
another of 6 /., and by will gives another of 10 J., it ſhall not be a ſatis» 


faQtion for either, but ſhall accumulate. Graham v. Graham, T. 1749, 


: Fs: $62.3; © | 


[But if he grants one on a condition, and ſecured by deed, out of 
_ a particular eſtate, and the other by bond only, the annuity by will 
ſhall be a ſatisfaction for the latter. Tbid.] | 


(If a man in his will gives an annuity to A., and alſo recites the 


amount of a debt due from him to A., and orders it to be paid, A. 


may claim the legacy, and yet not abide by the teſtator's calculation 
of the debt due to him; for his intention was, that the full debt 
ſhould be paid. Clarke v. Guiſe, T. 1755, 2Vef. 617.) | 
[The rule, that legacies to the ſame perſons by different inſtru- 
ments ſhall be accumulative, repelied by internal evidence of an 
intended ſubſtitution. Allen v. Calloxw, at the Rolls, 3 Vef. jun. 289.] 
[Teſtator by his will gave legacies to A. and B., deſcribing them 
as grandchildren of C., and their reſidence in America; by a codicil 
he revoked theſe legacies, giving as a reaſon that the legatees were 
dead; that not being the fact, they were held entitled, on proof of 
entity, Campbell v. French, 3 Veſ. jun. 321. | 5 
[The rule, that legacies to the ſame perſons by different inſtru» 
ments ſhall be accumulative, repelled by internal evidence; and the 
circumſtance that all the legatees by the firſt inſtrument were lega- 
ces in the ſecond, except ſuch as were dead or had quitted the 
teltator's ſervice. Barclay v. Wainwright, at the Rolls, 3 Ve. jun. 


, 462.) VN | | 2 
Ten thouſand pounds provided by ſettlement for one daughter or 


younger ſon; 15,000 J. if more; there being but one daughter, the 

father, by will under a power reſerved to him, appointed the time of 

payment, and the application of the intereſt of the 15, ooo /. provided 

or her by ſettlement, and gave her the farther ſum of 5000 J.; ſhe 

* 0 entitled to 20,0c0/, Phipps v. Lord Mulgrave, 3 Ve/. jun, 
3. | | h | 


Lo annuities of equal amount in the ſame will to the ſame 


2097-08 not accumulative. Halford v. Mood, af the Rolls, 4 Ve. 
jua. 56, Kh | | 


(A will reftraincd in eine of extent ta a partial diſ ofition by a 
ee 1 


— _ IEP” 88 g 
3 RR. 7 on” p . 8 e I PI; g - 
r * e ”? * l _ 


598 CHANCERY. 


particular enumeration, and a reference to other inſtruments, notwith. - 


ſanding the general words © perſonal eſtate.” 4 Veſ. jun, 16.7 


[Specific diſpoſition by will, ſubject to annuities and legacies, held - 


auxiliary only; the general perſonal eſtate to be applied in the firt 

inſtance. bid.) ; 

' [Legacies to be paid out of a ſpecific ſecurity, which failed, held 
general on the circumſtances. Roberts v. Pocock, 4 Veſz jun. 180 

[Bequeſt to A., and in caſe of her death to B., held an abſolute in. 


tereſt in 4. Hinckley v. Simmons, .] Vef. jun. 160. 


[Teſtator gave all the reſidue of his perſonal eſtate to his wiſe, 


except ſuch parts as ſhould be in and about his houſe, which part; 


he gave to his ſon, and directed the houſhold furniture to go as heir. 


Jooms, and gave all arrears of rent which ſhould be due to him at bis 
death to his ſon; a bond to ſecure an old arrear of rent, and caſh, 
both found in an iron cheſt, in which the ſteward kept the cah 
ariſing from the rents, held to belong to the reſiduary legatee. Jun 
v. Lord Sefton, 4 Veſ. jun. 166.] | | 1 
[Teſtatrix gave nine legacies of 1000 J. each, part of 14,5004 
South-Sea annuities; and as to the reſidue of the faid fund, and all 
other her perſonal eſtate, including ſuch of the ſaid legacies as ſheuld 
lapſe by death, before they ſhould be transferable, upon truſt to con- 
vert into money ſuch part of her reſiduary perſonal eſtate as ſhould 
not conſiſt of Sauth-Sca annuities, and inveſt ſuch money with any 
money belonging to her at her deceaſe, in ſaid fund of South-Sea an- 
nuities, and from time to time inveſt the dividends, Oc. of all ſuch 
South. Sea annuities as ſhould conſtitutz her reſiduary perſonal eſtate 
in the ſame fund, till the youngeſt of ſaid legatees ſhould or would, 
if living, attain 21; and then to transfer the whole of ſuch South-Sa 
annuities to ſuch nine legatees equally, with ſuch ſurvivorſhip as their 
original ſhares: the nine legacies of 1000/7. each only are ſpecific, 
the remainder of the South-Sza annuities is part of the general 
perſonal eſtate. Richardſon v. Brown, at the Rolls, 4 Veſ. fun. 17). 
[Legacy to a female infant, with power to truſtees, in caſe of 
miſhehaviour or marriage without conſent, to diminiſh it ; and which 


oy 


legacy was compriſed in a miſcalculation of the number of legacies, 


which were given over to the wife in caſe of the legatee's dying be- 

fore ſhe ſhould become entitled, lapſed by the death of the legaree; 

tho by the words of the gift it would have been veſted, Molefwerts 

v. Moleſworth, 3 Bro. C. C. 5. x "> 

Ia gift of 100 . to the four children of A. to be equally divided, 
conſidered as ſeparate legacies. bid. en: 

[Teſtator living in Antigua gives legacies deſcribed to be ſterling; 
then another without that deſcription, the intereſt to be paid to the 
children of J. G. and Mrs. L. for life; then the principal to be di 
vided among the grandchildren of J. G. and Mrs. L.; Iſt, the legacy 
is only of current money of Antigua; 2dly, the intereſt to be paid 
to the children for life, ſhall be at 4 per cent. not Antigua intereſt; 
24ly, there being no children of 7. G. the children of Mrs. L. ſhall 
take the whole intereſt for their lives, nothing paſſing to the grand- 
* till the death of all. Malcolm v. Martin, at the Rolls, 3 Br. 
C. C. 0. | Fr 1 

Creſtator ordered his truſtees, out of certain ſunds, to pay to bis — 


FP 
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what ſhould be returned to her of her portion, and to inveſt the re- 
ſidue in funds to pay her the intereſt for life, then to pay the intereſt 
to his niece for life, then to pay the principal to her children, if 
any; if not, to the younger children of H. V. Vi, if any; if not, to 
the defendant V. V., and gave the reſidue ofthis effects to his wife. 
Neither the niece nor nephew had children; the intermediate intereſt 
' from the death of the niece to that of the nephew ſhall not follow 
the principal, but fall into the reſidue, and go to the wife's executor, 
as perſonal eſtate of the teſtator undiſpoſed of. Wyndham v. Wynd- 
| ham, 3 Bro. C. C. 58.] | | 

[Gift of reſidue to be divided among the next of kin ſhare and 
ſhare alike, ſhall be divided among ſurviving brothers, nephews, and 
nieces, repreſenting deceaſed brothers and ſiſters per capita; not per 
flirper. Philips v. Garth, 3 Bro. C. C. 64.] | | 

[Legacy to A. for life, remainder to B. and C., or in caſe one 
ſhould die living A. then to the ſurvivor; B. and C. both die in the 
life of A.; the legacy held to be veſted and to go to the ſurvivor. 
Scurfield v. Honwes, 3 Bro. C. C. 90. 5 

Jewels, Cc. given to the wife for life, and then to ſuch grand- 
children as ſhe ſhall appoint ; if ſhe make no appointment, they ſhall 
go equally. Witts v. Boddington, 3 Bro. C. C. gs.) 5 

[Legacy given to A, to be divided between himſelf and his fa- 
mily, is well paid to 4. Cooper v. Thornton, at the Rolls, 3 Bro. 
C. C. 96 | | | | 

Tas to the 7th or youngeſt child of A.: A. had fix children at 
the teſtator's death; and had had another who ſoon died: afterwards 
the plaintiff was born, and was the 7th child living, but 8th in 
order of birth; held he did not bear the deſcription, and there being 
a child younger than he, there was a decree in her favour. Weſt v. 
The Lerd Primate of Ireland, 3 Bro. C. C. 148.) | 

[A legacy given to A. to be divided between himſelf and his fa- 
mily; the executor pays the legacy to A.; it is well paid to diſcharge 
the executor. Cooper v. Thornton, 3 Bro. C. C. 185.) | 8 

Teſtator gave a reſidue to truſtees to pay the intereſt to four per- 
ſons for life; and after deceaſe of the ſurvivor, then to divide the 
principal among their children; two died, the intereſt ſhall be paid 
to the other two. Armſtrong v. Eldridge, 3 Bro. C. & 215.7 

[Bequeſt of reſidue to certain perſons, and if they ſhould die in 
the lifetime of the teſtatrix, to their legal 'repreſentatives ; one died, 
hi next of kin ſhall take the ſhare of the reſidue ; not his executor be- 
neficially, nor his reſiduary legatees. Bridge v. Abbot, at the Rolls, 
3 Bro. C. C. 224. | | | | | b 

[Gift of a reſidue to be divided among perſons related to the teſ- 
ator conſined to relations within the ſtatute of diſtributions, Rayner 
v. Maubray, 3 Bro. C. C. 234-] 18 a; 

a: for life in perſonalty by implication. Ramſden v. Haſurd, 
3 70. C. E. 2 6. | | ; | 

[Teſtator 2 the intereſt of the leſidue to be paid to his ſiſters 
for life, and in caſe any of them ſhould die leaving iſſue, then to 
transfer the principal of · the r-fduum'to the children of the ſiſter fo 
dying, at 21: one of the ſiſters died in the life of the teſtator; her 
Children ſhall take her ſhare of the reſidue, Rherder v. Ower, 3 Bro, 


C. 240.) | 
Qq4 | {Where 
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[Where ſtock was left to pay the intereſt to plaintiff for life, and 
then after. payment of groſs ſums, the reſidue to him, his executors, 
De. the court would not permit the ſecurity to be leflened by laing 
out a certain ſum to ſecure the legacies, and paying the reſidue im, 
mediately to the plaintgff. Soundy v. Binyon, at the Rolls, 3 Bre. C. C. 
258.] . Age 
[Gift by will of pictures to lady abſolutely void, and the 
queſtion ſhall not go to the maſter, nor the gift be ſupplied by 
parol evidence. Hunt v. Hort, 3 Bro. C. C. 311. Sed vide 3 V% 
Jun. 148. _ 2 
[Bequeſt of © all my cloaths and linen whatſoever,” paſſes body 
linen only. Bid. 5 5 | 
| [Teſtator having two eſtates in mortgage, orders the debt upon ore 
to be paid out of his perſonal eſtate, and charges the other upon the 
mortgaged premiſes, and gives the reſidue of his perſonal eſtate to 
perſons by whoſe death it afterwards lapſes: the mortgaged debt 
charged upon the mortgaged premiſes ſhall be paid out of the per. 
ſonalty. Hall v. Cox, 3 Bro. C. C. 322.] \ - | 
[Teſtator ordered his real eſtate to be fold, and the refidue to be 
laid out in the funds, to remain for ten years, and at the end therec{ 
gave the ſame to his next of kin; the next of kin at the time of the 
death would have been entitled to take, and the teſtator having but 
one brother who was ſuch next of kin, and who died within the ten 
years, it was held lapſed, and that ſo much as was produced by the 
real eſtate reverted to the heir at law of the teſtator, and ſo much : 
was perſonalty to the repreſentatives of the brother. Spink v. Leis 
3 Bro. C. C. 355. = 
[Legacy to A. and B. the children of C. equally ; they take per ca- 
pita. Butler v. Stratton, 3 Bro. C. C. 367.] | 
Legacy to the deſcendants of A. and B. equally ; all deſcendants 
children and grandchildren take per capita. Did.) 
| [Legacy to a feme covert, her receipt to be a ſufficient diſcharge 
to the executors,” is equivalent with the expreſſion, * to her ſole and 
ſeparate uſe.” Lee v. Prieaux, at the Rolls, 3 Bro. C. C. 381. 
[Bequeſt of a reſidue to all the children of A, the daughters! ſhares 
to be paid at 21 or marriage, the ſong? at 21, or to be ſooner advanced 
for their benefit, with ſurvivorſhip and intereſt for maintenance the 
fund ſhall de deviſable when the eldeſt attains 21, and the diviſon 
0; be among thoſe then in e. Andrews v. Partingtin, 3 In. 
C. C. 401.] | 
[When the teſtator expreſſes his intention incorrectly, the court 
will effect it by ſupplying proper words: where 'money is given 10 
be laid out in land for a place of retirement for teſtator's ſiſter, to be 
for ever entailed on her iſſue,” the huſband of one of the daughters 
of the ſiſter was held entitled as tenant by the curteſy to one-thic; 
gift of a reſidue to children not to be claimed till 22, but the intereſt 
given in the mean time is veſted. Dodſon v. Hay, at the Rolls, 3 Bi 


C. C. 404+] | FR ; 
Where a legacy is of © the value” of ſecurities, fc. tho the ſpe- 
cification be varied, the legacy is not adeemed. Pulsford v. Fun» 
3 Bro. C. C. 416.) ee, 


TA legacy of a ſum to be divided among children, all ſuch 28 ce 


born before the time of diviſion take. Bid. (ili. 


”- 
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Maintenance not equivalent #0 interęſt for the purpoſe of veſting 
þ legacy. 3 Bro. C. C. 416.) N 


[Teſtator having given to charities, legacies, and allo a reſidue in . 


bank-ftock, and having no bank- at his deceaſe, but having. 3 per 


ent, annuities, which would ſatisfy the legacies in that ſhape, and 


Jeave a reſidue, but if fold would not purchaſe bank-ſtock to fatisfy 
the legacies in that form; a decree taken by conſent, that the legacies 
ſhould. be paid in 3 per cents. according to the ſums given. Finch v. 
Inglis, 3 Bro. C. C. 421.) f | 8 SY 
[An infant not oppyfing,. his legacy ordered to be paid in the ſame 
manner; but if the teſtator's property had been ſuthcient, the legacies 
ſhould have been paid in bank-flock. id.] | TOs 
[Teſtatrix gives legacies to be paid within three months out of 4 
bond debt due to her; the obligor afterwards, in the lifetime of teſ- 
tatrix, paid the debt and took up the bond; the legacies are thereby 
adeemed. Badrick v. Stevens, 3 Bro. C. C. 431.) * 
[Where the period of diviſion is marked out by the teſtator, only 


children in ef at that period can take; but where the gift is general, 


all the children ſhall take. Hughes v. Hughes, 3 Bro. C. C. 352. 
434. 


die; the ſurvived ſhares ſhall ſurvive, as well as the original ſhares. 
Warlidge v. Churchill, 3 Bro. C. C. 465.) | 
[A legacy to daughters equally to be divided between them when 
they arrive at 24 years of age, is veſted immediately, and only the 
time of payment poſtponed. May v. Mood, 3 Bro. C. C. 471.] 
[Where there is a charge in a will of legacies on a real eſtate, 
they ſhall be ſo charged, tho' they are firſt directed to be paid out of 


the reſidue of the perſonalty, the perſonal fund proving deficient. 
Minor v. Wickſleed, 3 Bro. C. C. 627.] 


[Gift by will of a ſpecific ſum among the fix children of A. : A. 


had fx children at the time; one more was born after the teſtator's 
will, but before the codicils ; ſhe ſhall not take a ſhare with the fax 
| born before. Sherer v. Biſhop, 4 Bro. C. C. 55. | 


[The teſtator gave the reſidue to his relations named in the will; 


he made a codicil, which he directed to be taken as part of his will; 
and a ſecond, by which he gave legacies, but gave no ſuch direc- 
tion; in this codicil there were legacies given to two of his rela- 
| lions; they ſhall take ſhares of the reſidue. Hid.] | 
[Where a legacy depends on a contingency, the intermediate in- 


tereſt between the death of tenant for life, and the contingency hap- 


pening, does not follow. the principal, but falls into the reſidue. 
Shawe v. Cunliffe, 4 Bro. C. C. 144.] | 

[Teſtator gives a reſidue to A. for life, remainder to B. for life, 
then to be divided among his (teſtator's) relations ; this is a mere in- 
 teſtacy, and goes to the relations at the death of teſtator. Mafters v. 
Hooper, 4 Bro. C. C. 207.) 

Cho! a gift of a legacy _ releaſe a debt, yet where the bond 
remains uncancelled, it muſt clearly expreſs the intention ſo to do. 
imat v. Woodhouſe, 4 Bro. C. C. 229. 0 © ä 
| [Legacies of new South-Sea annuities declared to be pecuniary, 
Rot ſpecific; tho' the teſtator had more of that ſtock thes ſuf- 
| e ; _ cient 


[Teſtator leaves a reſidue in truſt for four, with ſurvivorſhip; two 
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ficient to pay them. Simmons v. Vallance, at the Rolls, 4 Bro. C. c 


45+] | | 
, Child born after death of the teſtator decreed to take under 2 
general gift to A. for life, then to the children of A.; but this point 
not conteſted. Bid. N 
Deviſe of real and perſonal eſtate to truſtees to pay, c. to tef. 
tator's wife for life, then to pay a legacy to his daughter; this is 2 
veſted legacy in the daughter, and tranſmiſfible. Moleſuorth v. 
Moleſworth, 4 Bro. C. C. 408.] | 
FA citizen of Londen cannot (under the cuſtom) deviſe land out of 


London in mortmain ; and the reſidue of a mixed fund fo given te. 


fults to the heir at law and next of kin in proportions. Middleton y, 
Cater, 4 Bro. C. C. 409.] . | 

[A reſidue to be divided by executors on an indefinite term veſts 
at the death of the teſtator. Stapleton v. Palmer, 4 Bro. C. C. 

J | | 4 

retator gave all his plate and linen in his houſe in S. (with the 
leaſe) to his wife; he had but one ſet of plate and linen, which was 
uſually removed with the family from houſe to houſe; the plate 
happened to be at B. the country-houſe, at his death, yet it paſſed to 
the wife. Land v. Devaynes, 4 Bro. C. C. 537. 


(3Y 11.) When not. | 


But if a man by marriage-ſettlement, &c. has provided portions 
for his children, and afterwards, by his will gives to each of them the 


ſame ſum, which was ſecured by the ſettlement ; yet the portions ſhall 
not be doubled, if his intent that they ſhould be fo is not apparent, 


R. 2 Vent. 348. 2 Ver. 111. 257. 439. | 

So, if a man by ſettlement direfs 3000l. to be paid to a daughter if 
his ſecond marriage, if be has only one daughter ; and afterwards by will 
deviſes all his lands, for the raiſing goool. for his three daughters, (having 
two by his former marriage); the daughter of the fecond marnage 


ſhall have only 3000 J. to be paid according to the intent of the ſettle- 


ment. KR. 31 Car. 2. Per Finch, 2 Vent. 347. 

So, if a man charges 500 J. upon his land for A., and afterwards 
gives 500 J. to A. by his will; A. ſhall not have a double portion. 
1 Ch. R. 77. 2 Per. 257. | 

If a man by his will gives 1000 J. zo each daughter, and afterwards 


| gives to one of them upon her marriage in his el J. ſhe ſhall 


not have the other 1000 J. by his deviſe. 2 Ver. 257: 115. 

{If a father makes his will, and gives his daughter who is mar- 
ried 80 J. to be lent out for her, and ſhe to have the uſe of it, and 
the huſband afterwards receives it of the father, and gives a fe- 
ceipt for it, in lieu of her portion and of the legacy ; this ſhall be a 
ſatisfaction of the legacy, Scotton v. Scotton, M. 6 G, in Canc. Str. 
235. | 
dig A. deviſes 300 J. to his daughter, if ſne matries with her mo- 
ther's conſent, otherwiſe only 200/. ; afterwards in his life ſhe 
marries, and the father gives 200/. with her; this is a revocation 
of the deviſe ſo as to deprive her of the other 100 I. Anon. M. 76. 


tr. 407. 


If a father having fix children gives” 4. B., C., D. 1500, _ 


"= ww = Ds 2g 


in his lifetime, and by will reciting this as to A., B., and C., {omit-- 
ting D.) gives 1500 J. each to D., E., F., and the reſidue to be 
divided amongſt them; the _ D. had received ſhall go in ſatia- 
faction of the legacy. Upton v. Prince, 8 G. 2. C. T. T. 7 101 " 
If huſband before marriage, in conſideration of conſiderable for- 
tune, ſettles 100 J. per ann. in truſt for pin-money, two years whereof 
are in arrear; he makes his will leaving her 500 J., another year be- 
comes in arrear, and he dies; the legacy ſhall be deemed in ſatisfac- 
tion of the arrears incurred before making the will, but not after. 
Fowler v. Fowler, P. 1735, 3 P. V. 353.) © i * 
If he limits a term for raiſing 3000 1, portions for each of his daugh- 


tert, after his death «without 1ffue male, and afterwards in his lifetime, 


having iſſue male, raiſes 1800 J. for the portions of his daughters, and 
then his ſon dies; this 1800 J. goes in part of the 3000 J. to be 
raiſed by the term, tho? it was intended for portions at the time when 
he had a ſon. R. 2 Ver. 55. ; 

[So, if by ſettlement, he ſecures 5000 l. for daughters portions at 18 
er marriage, and afterwards by a ſubſequent ſettlemend of other lands 
creates a term for rajjng 50001, at 16 or marriage; it ſhall be onl 
one coood. R. 2 Ver. 348. 1 5 

[[f A. by a note agrees to Pay 7 J. 10s. per ann. to his wife for 
life, who had joined in the ſale of part of her jointure, and after- 
wards, on her joining in the ſale of another part, he gives another 
note for 6/, 106. per ann. for her life, and afterwards deviſes 14 /. 
fer ann. to his wife for life ; it ſhall be intended in lieu of the notes. 
K. 2 Ver. 498.) | i - x 

So, if A. by articles agrees e give 800 l. to his wiſe, and that ſhe © 
Hall not be barred thereby of any gift by. his will ; and by will deviſes to 
his wife 1000 J., ſhe ſhall have only ſo much as exceeds the 8004. 

R. 2 Ver. 558. a WY” | 

So, if is N to give a third of his perſonal eſtate, and by his 
will gives to the ſame perſon 7000 J., he ſhall have only the one or 
the other. R. 2 Ver. 556. | | 

If he deviſes 50/. to A., and afterwards gives a note to her huf- 
band in lieu of it. 2 Ver. 646. | 

So, if A. agrees to give a marriage portion to B. to be ſettled, 
Cc. and before payment gives to the children of B. legacies to the 
value, it ſhall be taken to 5 in ſatisfaction. R. Eg. R. 64. | 

So, if hg covenants to ſettle 100/. per ann. upon his ſon, and 
p_ 100 l. per ann. to deſcend to him. 1 P. V. 325, 2 Ver. 
558, | N 
Or, covenants to leave 500 J. to his wife; and her ſhare of his 
perſonal eſtate amounts to ſo much. 1 P. V. 324. | 
If A. has a legacy of 500 J. given by her grandfather, and after- 
wards her father upon her marriage gives for her portion 1500 /. 
vithout mention of, or receipt for the legacy; 21 years afterwards 
ſhe and her ſecond huſband demand the legacy; it ſhall be intended 
to be ſatisfied by the portion. R. 2 Fer, 484, 5. | 
Otherwiſe, if the portion was alſo deviſed by the father. Eg. 


R. 72. | 
2 of leaſehold and perſonal, 


Uf 4. ſelſed of freehold, and 
yes an annuity of a0 J. to his daughter & and the heirs yy 


a CU — 
= — —_—_—— ——— = — — 


604 | CHANCERY. ' 


body, and if ſhe dies without iſſue to his two ſons B. and C. whom 
he makes executors; C. dies inteſtate leaving children, and B. 
will gives an annuity of 20 fl. to his ſiſter H. and her daughter out of 
his freehold houſes, and if they die without iſſue, to his nephew; 
and by a codicil wrote with a pencil, and not executed according to 
the ſtatute of frauds, ſays, it is not to be conſidered as another an- 
nuity, but only to confirm the annuity left by the father, H. hall 


nod have. both annuities. Heather v. Rider, P. 1758, 1 Ahn, 


25. 
- 55 A. on his daughter's marriage gives bond to leave 50001. among 
her younger children, and by will creates a term in a real eſtate, to 
apply the rents to the maintenance of the children till of age, and 
ves his perſonal eſtate in truſt to pay the produce to his daughter 
or life, and then to pay 1500/. to one child, and the 3500/1. among 
the others as ſhe ſhould appoint, and declares the legacies in ſatisſaction 
of the bond, they muſt make their election under the will, or under 
the bond, and if under the bond, can have nothing under the will, 
ho? the truſt of the term is of a real eſtate, and the bond a perſonal 
debt; becauſe the deviſe is declared to be in ſatisfaction, otherwiſe 
not. Graves v. Boyle, T. 1739, 1 Atkyns, fog. ] 
[If a man aſſigns his perſonal eſtate to A. bis natural daughter, 


but keeps the deed and manages his perſonal eſtate as before, then 


ives her a bond for 10,000/. then makes his will, and gives her 

is real eſtate if ſhe marries B., if not, to B. and makes her executrix 
and deviſee of his perſonal eſtate, ſhe ſhall not have all, but make 
her election. Johnſon v. Smith, M. 1749, 1 J 314} 


Uf a man agrees to ſettle 100 l. per ann. on his intended wife, and 


finding himſelf ill, leaves her 10001. per ann. by will, recovers, mar- 


ries, and the ſettlement is carried into execution, ſhe ſhall have but 
100 J.; not that one is a ſatisfaction for the other, but it is a com- 


| pletion of the act, and the ſettlement a corroboration of the will. 


Maſcal v. Maſcal, M. 1749, 1 Vf. 323. 


(3 Y 12.) When a legacy ſhall be controuled by a ſubſequent Clauſe 


or Proviſion, and when not. 


[A deviſe in expreſs words ſhall not be extended by ſubſequent 
general ones further than the natural meaning of the preceding ones. 
Roberts v. Kuffin, M. 1740, 2 Athyns, 112.] | 
If 4. by his will gives to B. all his dividends on his South-Sea an- 
nuities, and then by codicil gives to C. 201. per ann. for life, to be 

aid out of his South Sea annuities, it is not a revocation in foto, but 

th ſhall ſtand. Stone v. Evans, M. 1940, 2 Atkyns, 86.] 

If a man deviſes a moiety of his perſonal eftate to his wife, and then 
gives ſeveral legacies and the reſidue to another; the wife ſhall have one 
tull moiety, and all the legacies ſhall be paid out of the other moiety, 
if it is ſufficient. R. Ca. Ch. 16, Dub. Dy. 59. . : 

[If a man deviſes 100 1, per ann. to his fon and his wife for their 
reſpective lives, 60 J. of which ſhould be paid to the wife for the 
ſupport of herſelf and daughter, and 40 J. to the ſon, and the {on 
dies in teſtator's life, the whole 100/. ſhall be paid to the wiſe. 


_ Cooper v. Scot, H. 1731, 3 P. V. 119. 


IIf A. by will gives 1000 J. for the benefit of his daughter 2 — 
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then to ſuch children as ſhe ſhould leave ad her death, and her huſ- 
band by. will, to make good A. s will, gives his wiſe 1000, and after 
ber death equally to his two ſons B. and C., his daughter D. having 
releaſed her right; C. ſurviving his mother, ſhall have the whole 
1000 l. Raſt v. Coo, M. 1750, 2 Veſ. 30] p41 

If a man gives 500 1. to his daughter t be paid in fix months after 
his death, and then adds a clauſe, that if his. daughter dies before age, 
or marriage, the portion, if by law it can, ſball ga to his-ſon; if the por- 
tion is paid in fix months, and the daughter afterwards dies under 
ape, it ſhall not be refunded ; for both clauſes ought to be conſiſtent, 
which cannot be, unleſs ſhe dies under age within the fix months. 
RLOEE a3 0: fi: 7 IR | 1 M 

If a man — 5 legacies. to his children in eſſe, and alſo to the child; 
whereof his wife was privement enſeint, and if all his children die, that 
his eftate ſhall ge to the children of his brother ; if all the children in 
eſe die, but a daughter born after his deatli ſurvives, the eſtate does 
not go to the children of the brother. 1 Ch. R. 77. | 

But if A. deviſes portions. to grandchildren, 10 be paid at age or 
marriage, and afterwards: direQts that all his legacies ſhall be paid within: 
fix months after his death ; it extends to the other legacies only. &. 
Eg. Ca. 154-] * 


(3 V 13.) When a Legacy ſhall be lapſed. 

If a man deviſe money to A. who dies before the teſtator z the le- 
racy is lapſed, and merges in the perſonal eſtate. Vide Deuiſe, ante, 
(3A 3, &c.)—Fide Executor, ante, (3 G7.) 

[If a legacy be given to be paid from a farm, when 4.'s ſon ſhall 
attain 21; the farm not being carried on, the legacy falls, and ſhall 
not be paid out of the reſidue. 2 Brown, 126.]J | 

(If a man deviſes to fix executors all his eſtate, to pay, &c. and 
the remainder to be equally divided between them, and one of the 
ix dies before the teſtator, his ſhare is a lapſed legacy, undiſpoſ 
of, and goes to the next of kin. Page v. Page, M. 2 G. 2. Str. 
820.] | a | 

(If a man makes his wife executrix, and deviſes the uſe of his per- 
ſonal eſtate to her for life, and after her death to his four brothers, 
ſhare and ſhare alike, and two of them die before him, the ſhares of 
the two fo dead belong to the executrix, and not to the others as next 
of kin. Man v. Man, P. 4 G. 2. Str. gog.]J . | | 
[If a man deviſes 200 /. a-piece to his children, payable at 21, and 
if any of them die before 21, then his legacy to go to the ſurviving, 
childrenz and one of them dies in the life of the teſtator, the-legacy 
lapſes as to the perſon dying, but is well given over to the ſurvivors. 
Willing v. Baine, T. 1731, 3 P. V. 113. | 

(If A. deviſes to B. his heirs, executors, &'. all her houfe and fur- 
niture, and all her real and perſonal eſtate, to the intent, that out of 
her real and perſonal eſtates her legatees may be paid, and gives to C. 
2000 J. in truſt ſor the uſe of his daughter D. to be paid her at 18 or. 
marriage, and till then to be laid out at intereſt, and the intereſt to 
e put out at intereſt, and directs the 2000 J. to be paid to C. 18 
months after teſtatrix's life, and D. fix months after unmarried, the 


* 


legacy is lapſed, tho there are perſonal aſſets ſufficient. Van v. Clark, . 
7.1739, 1 Atkynr, 510.) | 5 


0 $0, - | 


_ ; 
— 
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So, if he deviſe to A. upon condition that A. ſhall give fo mich 10 15. | 
chil dren of B., if A. dies before the teſtator, the whole is lapſed, and 
the children vf B. take nothing. R. 2 Ver. 116. 208. Sem, m. 


2... a 
IIf A. deviſes the reſidue to his executrix or her heirs, &c. and ſhe / 
dies in his lifetime, he dies inteſtate as to the reſidue. Stone v. Evan, ! 
AH. 1140, 2 Atkyns, 86. | OR: * f 
If A. deviſes the ſurplus of his perſonal eſtate to B. and his heirs, N 
and in default of ifſue at his death, to be equally divided between his 
ſiſt ers and their heirs; and B. dies in A. s lifetime, leaving a fon, þ 
as the contingency has not happened, the ſurplus does not go to the : 
filters, but as an undiſpoſed part according to the ſtatute of diſtribu- t 
tions. Miller v. Faure, H. 1747, 1 Vef. 85.) 
FH teſtator deſires the reſidue may be divided between A. and B., d 
and A. dies in teſtator's lifetime, his moiety does not ſurvive to B., K 
but is undiſpoſed of, and ſhall go to the next of kin. Peet v. Chap 
man, T. 1750, 1 Je. 542.] a : TS IEA du 
Cf a man by will diſpoſes of all his eſtate, gives legacies, and then = 
the remainder in fifths, and appoints A. his heir to whatever is un- 1 
appropriated, and one of the five reſiduary legatees is dead at making 1 
the will, his ſhare goes to J. Fackſon v. Kelly, T. 1751, 2 % * | 
 285.} 75 Tr 3 : = 
[If a woman has a power to appoint 4000 J. to her kin, and for ws 
default to go according to the ſtatute, and by will appoints to her * 
nephew A., he having an annuity to his mother, and A. dies in tef- 1 
tatrix's life, the 4000 J. lapſes, but the annuity remains a charge on 7 
| it, Oak v. Heath, M. 1748, 1 J. 135.] | 5 
1 If a man deviſes to A. a debt owing to him by A. who dies before 7 
the teſtator, the debt ſhall not be diſcharged. R. 2 Ver. 5 22. 1 
* | Tho' he afterwards requires his executor at his death to give a te- * | 
= leaſe for the debt; for this clauſe is ancillary to the former, R. p ; 
= 2 Ver. 522. | | . 
[Where a will directs a legacy to be paid when the party attains * 
the age of 21, that is a veſted legacy; = if the legacy is to at 
| be paid if the legatee attain the age of 21, kit is not veſted. 3 Term F 15 
| Rep. 43-] — for it 
| (3 Y 14.) When not. 2 
But if 100 J. is deviſed to A. at his age of 21, and if he dies befort, wa 
that it ſhall go to B., if A dies in the lifetime of the teſtator, the 100. l ? 
ſhall go to B. 2 Ver. 208. 378. Per King, Ch. 5 G. 2. 12, 13. char, 
If A. gives four-eighths of his perſonal eſtate to his niece B. and ried 4 
the children born of her body, and B. has then no child, but after- 1 1: 
wards has C. and dies before teſtator, it is not a lapſed legacy for lf 
B. did not take an eſtate-tail, (children being words af purchaſe, * 
not limitation, ) but as joint-tenant with C., who, on her death, takes lpſes 
the whole by ſurvivorſhip. Buffar v. Bradford, M. 1741, 2 Athy", 9. f. 
220. 5 . | . g 
at A. gives 500 J. to his grandſon B. if he lives to 21, if not, then 5 
to the other child or children of C. equally, arriving at ſuch age, exclud 
and dies, and B. dies before 21, and C. had no other children at 4-3 [IE 


| death, but has two afterwards, theſe two are. entitled to it 2. yo eome 
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for the teſtator muſt have had future children in view. Haughton v. 
Harriſon, T., 1742, 2 Allynt, 329. ] | LINE 

So, if a man deviſes 1004. to A. at the age of 21, 1001. to B. ar 
the ſame age, and 1001. to C. at the ſaid age; and if any of them die be- 
fare ſuch age, that his legacy ſhall be divided between the ſurvivors ; and 
if two die before, the whole ſhall go to the ſurvivor : it any one dies be- 
fore the teltator, his legacy ſhall be divided between the ſurvivors. 
R. 2 Ver. 207. ee e eee 5 

If one deviſes to A. 400 J. which A. owes to him, provided thut he 
pays out of it fo much to his wife, and ſo muth to his children: it will be 
a good deviſe to the wife and children, tho A. dies in the lifetime of 
the teſtator. R. 2 Ver. 522. | | Pe 

So, if a man by his will diſcharges, releaſes, or forgives a debt 
due from A. it will be a diſcharge, tho? A. dies before the teſtator. 
K. 2 Ver. 522. | | 5 

If teſtator ſays, “ forgive my ſon-in-law A. a debt of 500 , 
due on bond, and deſire my executor to deliver up the bond to be 
cancelled,” and A. dies in teſtator's lifetime, yet the bond ſhall be 
cancelled. Sibthorp v. Moxom, M. 1747, 3 Atkyns, 580, 1 Veſ. 49. 

[If A. by will forgives her ſon-in-law a debt on bond, nd orders 
it to be delivered up (not ſaying t whom) to be cancelled, and he 
dies in A.'s life, yet the bond ſhall be cancelled, for this ſhall be con- 
ſidered as a proviſion for her family. Sibthorp v. Moxhotme, M. 
16. 2. 1 Will: 178.) * 

[If a man deviſes his real eſtate to A. for life, then to B. he pays 
ing 100 J. to C. in twelve months after A.'s death, and C. ſurvives 
J. but one month, the legacy does not lapſe, but goes to the repre- 
ſentative of C. Hodg fon v. Rawſon, MY 1747, 1 Ve. 44. 

So, in all caſes where the legacy is not veſted by the words of the 
will, it ſhall not lapſe ; as, if A. gives to the four children B. 12001. 
et the diſcretion and allotment of his executor, and one child dies before 
A. his ſhare ſhall not lapſe ; for the executor had not made any allot- 
ment. R. 2 Ver. 744. | 

So, if the executor has power by the will zwithin a year to make 
Gribution or allotment, and one child dies within ſix months before a 
Ultribution ; his ſhare does not go to his executor or adminiſtrator, 
for it was not veſted. R. 2 Ver. 745. Bel | | 

80, if a man deviſes 200 l. a. piece to his two children, and that if one 
wer, his ſhare ſhall go to the ſurviver; if ane dies, his legacy does not 
lapſe, but ſurvives. N. Ag. Ca. 137. 

(If 4. give his grand- daughter 800. to be paid at 21 or marriage, 
charged on a mixed fund of real and perſona), and ſhe dies unmar-- 
ried before 21, it ſhall be paid out of the perſonal. Baſſet v. Baſſet, 
. 1744, 3 Atkyns, 203.] 2 95 8 
(f a man by will ſays, © I give the following legacies, and if any 
lic before they are payable, I will that they ſhall not be deemed 
lapſed legacies,” and then gives to A. the wife of B. her executort, 
&c. 5ol. and A. dies in the life of teſtator, the legacy ſhall go to B. 
Mey v. Cooke, M. 1747, 3 Mthyns, 572.] x 

(But the teſtator muſt nominate another legatee, or it would not 
erclude the heir at law or next of kin. Lid. |; OK; 

[If a teſtator give his whole eſtate to his executor, to pay the in- 
"ne to teſtator's mother, and aſter her death then /cme part it 

| | 7 
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to A.; all the reſt and reſidue to his executor, with a pocuer to diſpoſe 


of, by will, the refrduum he will be entitled to after the dec eaſe of 'the m. 


ther : notwithſtanding theſe laſt words the legacy is veſted in A., and 
if he die in the mother's lifetime, his repreſentatives ſhall have it. 
2 Brown, 75.] ; | : 


(3Y1 5.) When it merges in the Land. 


If portions are charged upon land by ſettlement, or by deviſe, tg 
be paid to a fon or daughter at ſuch an age, and the ſon or daughter 


dies before ſuch age, the portion or legacy merges for the benefit of 


the heir. 2 P. V. (618.) 277. Vide ante, (3Y 2. 8.) 

So, if a legacy is charged upon land, it merges for the benefit of 
the deviſee; for he is heres fatus. Vide 2 P. V. (610.) 257. Vide 
ante, (3 Y 2.) | | 5 

Uf A. tenant for life, and B. his eldeſt ſon tenant in tail, re-ſettle 


eſtate to A. for life, to truſtees for years, to raiſe 1100 J. to be paid 
to C. (A.'s ſecond ſon) fix years after A. s death, with intereſt at 5, 


per cent. for his maintenance from A.'s death, remainder to B., &. 


C. dies in debt, two years after him A. dies, and a good eſtate comes 


to J., yet the creditors cannot have the 1100/7. the contingency on 
which it was payable never happening; but it ſinks for the benefit of 
the owner of the real eftate. Bradley v. Powell, P. 9 G. 2. C.T.T. 
193. N 
[If A. deviſes to truſtees all his lands in truſt, to fell lands in M. 
to pay his debts, and as to the reſt of the lands, to ſtand ſeiſed in 
truſt to receive the rents and profits, and make leaſes for gg years, 
determinable on three lives, and therewith pay all his debts and lega- 
cies, and then ſtand ſeiſed to the uſe of B. for life, remainder to her 
iſſue, and gives a legacy of 500 J. to T. to be paid at 21 or marriage, 
and T. dies unmarried before 21, and teſtator's perſonal eſtate and 
lands in M. are not ſufficient to pay debts; as, the 500 J. is charged 
on real as well as perſonal eſtate, it cannot be raiſed, legatee having 
died before the time of payment. Prowſe v. Abington, P. 1738, 
1 Atkyns, 482.] | 
Ilf 8000. is given to truſtees, to lay out in lands to be ſettled to 
the uſe of A. and the heirs of his body, and for default to be con- 
veyed to B. on truſt, in three months, by mortgage or ſale, to raiſe 
and pay 20004. to C. which is bequeathed to him in cafe A. dies 
without: iſſue, and by codicil the 6000 J. given to B. is reduced to 
5000 J. and C. dies, then A. dies under 21, and without ifſue; the 
2000 J. ſhall ſink in favour of the heir at law. Attorney-General u. 
Alner, T. 1744, 3 Atkyns, 112.] | = 

So, if it is charged upon land and perſonal eſtate, and the legate 
dies before it is payable; his executor or adminiſtrator may reſort io 
the perſonal eſtate, but not to the land. 2 P. V. (611.) [ Pearce v. 
Loman, 3 Veſ. jun. 135.) | 

Tho! the legatee be a child or a ſtranger. 2 P. W. (613. 

[If A. deviſes 15007. to his ſon, payable at his age of 24, and de- 
viſes his real eſtate to truſtees, to raiſe ſufficient to diſcharge his 
debts and legacies, if his perſonal eſtate ſhould fall ſhort, the death 


of the ſon before 24 ſhall not extinguiſh it; for it is an abſolute 


y out of the perſonal eſtate, and the real eſtate is only in aid of 


legac 
x the perſonal- Harriſon V. Buclle, AM. 6 G, Str. 238.4 a cf 


r . .. 
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(If a man deviſes to M. his daughter 2500 J. at age or marriage, 
and if C. his ſon die without ifſue-male, then M. to have at 21 or 
marriage 3500 J. more, and if the ſon's ſo dying do not happen be- 
fore M.'s age or marriage, then ſhe is to receive it whenever after it 
may happen; then deviſes his real eſtate to C. his ſon in tail- male, 
remainder to his brother in fee, and declares the land deviſed liable 
to that payment whenever it becomes due, and direCts, that on failure 
of iſſue of C., M., her heirs or aſſigns, ſhall join in a ſurrender of 
ſome copyhold to the uſe of his brother, or the 3500 J. legacy to be 
void. M. attains 21, marries, dies in C.'s lifetime, her huſband ad- 
miniſters, and then C. dies without iſſue; the 3500 J. ſhall not fink in 
the land, but be raiſed for adminiſtration if perſonal eſtate deficient. 
King v. Withers, T. 9 G. 2. C. T. T. 117. affirmed by the lords, 
with coſts, 16th March 1735, 3 P. V. 414.] | 

[If A. deviſe lands to T. his ſecond ſon, on condition that he or 
his heirs pay his ſix grandchildren, T.'s children, go/., in default of 
payment a clauſe of entry and diſtreſs, and T. dies in A.'s life, whoſe 
heir at ſaw enters on them, and ſells them; yet the 90 J. is a con- 
tinuing charge on the lands in the hands of the purchaſer, and the 
children ſhall have it with intereſt, Wigg v. Wigg, T. 1739, 1 4t- 

ns, 382.] | 
10 a man deviſes copyhold lands (ſurrendred to the uſe, Nc.) to 
his wife for life, then to his ſon till his gfandſon attain 23; then to 
his grandſon, his heirs and aſſigns, on condition that he or they pay 
his grand-daughter E. 60 J. in two years after he attains 23; if he 
dies without iſſue, then to his (teſtator's) ſon, on condition of pay- 
ing 100 J. to E. in one year after he enjoys under this laſt deviſe, 
and if grandſon or ſon make default in payment, then a power to 
E. his executors and adminiſtrators, to enter and receive till paid; 
E. marries and dies after the grandſon has attained 23, but in leſs 
than two years after it; the 60 J. ſhall be raiſed, and paid to her re- 
preſentative. Emet v. Hanccch, H. 1742, 2 Athynr, 507.] 8 

[If a man gives to each of his daughters A. and B. 300 J. to be 
paid by his ſon and executor C. when he attains 26; but as they are 
otherwiſe provided for, directs they ſhall not have intereſt till then; 
and for the better ſecuring the ſaid two ſums, charges them on land, 
with power to enter and hold till payment; the perſonal eſtate is in- 
ſufficient, and C. dies before he attains 26 z but as the legacies are 
reſted, and the time of payment is poſtponed, for the convenieney of 

eſtate, not on the circumſtances attending the legatees, they ſhall 
not {ink in the land, but be paid. Sherman v. Collins, H. 1745, 3 At- 
Hat, 31 9.] | | 


31 16.) When it ſhall have Relation to the Time of making the 
Will. 
in the expoſition or collection of the intent of a teſtator, regard 
ſhall be had to the time of making the will; and therefore if he de- 
tiles 101. to the pariſh where he lives, and afterwards he removes his 
| habitation to another pariſh ; the pariſh where he lived at the time of 
the will thall have the legacy. | 2 
If he deviſes 4001. to finiſh a building, and before his death expends 
more than that ſum upon it; tho' the building be not finiſhed, che 
1 2 hare the 400 J. R. 1 Ver. 96. | 
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610 CHANCERY. 


2 Athyns, 36. 


If he deviſes to all his children and grandchildren, without any te. 
ference to his death or time future; it ſhall have effect only a, to 


thoſe in eſe at the time of his will. R. Eg. Ca. 136. 
If he deviſes all arrears now due from the dean and chapter of 


York; rent which afterwards becomes due does not paſs, R, £4, 


Abr 201. | | 

All my corn, ſheep, &c. now on my ground. P. V. 598. 

[If a man makes a deviſe to charitable uſes before a ſtatute of 
mortmain, but does not die till after it, yet the deviſe is good in 


law. R. by all the judges, Aſbburnham v. Bradſhaw, P. 1740, 


— 


(3 Y 17.) Or, to the Death of the Teſtator. 


But where a deviſe is made in words, general or univerſal, the re. 
ference ſhall be to the death of the teſtator; as, if a man deviſes 200. 
a-piece 1 al! the children of B. iſſue born after the making of the wil, 
before the death of the teſtator, ſhall take. R. 2 Ver. 105. 

If a man deviſes all his perſonal tate to A., he ſhall have all that the 
teſtator had at the time of his death, tho? increaſed ſince the making 
of the will. 2 Ver. 137. 688. | | | 

So, if the teſtator releaſes to A. by his will, ll debts and demand; ; 
this extends to debts at the time of his death, tho' contracted ſince the 
making of the will. Dub. 2 Ver. 136, 7. 

So, if he gives all his houſhold goods, and afterwards has more. 


P. V. 424, 5. | 


If he gives all his books, and afterwards buys more. P. I. 

7 | Bs 
* if the deviſe is of ſuch a ſum 10 his children living at his death, 
and of ſuch a ſum 7o the children of D., all the children of D. ſhall 
take, tho' none born at the time of making of the will, or death of 
the teſtator. 2 Ver. 705. 

[Bequeſt to two grandſons and a grand-danghter of the. teſtatrit 
equally, payable at 21, or marriage of the laſt; if ſhe dies befor: 
the time of payment, her ſhare to go to the grandſons equally; aud 
in caſe of the. death of either, the whole to the ſurvivor; and it 


either grandſon dies under 21, his ſhare to go to the ſurviving. 


grandſon ; and if all three die before the time of payment, the whole 
to go over: both grandſons died under 21; the grand - daughter at- 
tained 21: ſhe was held entitled to one third; and the perſonal re- 
preſentative of the ſurviving grandſon to the other two, Maclell v. 
Winter, at the Rolls, 3 Veſ. jun. 236. ]]] 

[Reverſed on appeal by the Lord Chancellor, who held, that the 
veſting of the legacies was poſtponed to the time of payment, and: 
limitation over in the nature of a crofs-remainder implied from thc 
general intention. 3 Je. jun. 5 36.) | 

So, a variation of circumſtances, after a will made, and before 
the death of the teſtator, does not deſtroy a legacy; as, if a man de. 
viſes a legacy out of money at intereſt, or owing by ſuch a one, &c. ! 
the money is afterwards paid to the teſtator, the legacy will be gol 


K. Ray. 335. 


If he deviſes a ſum to A., and to be paid out of a debt from the ling: 
tho' the debt fails, yet the legacy ſhall be paid; for it was ſo much de- 


viſed generally, and the clauſe how it ſhall be paid, was only a 7 


tion ſor the better payment. R. 2 Ca. Ch. 116. 


CHANCERY. 1 


If he deviſes 500 J. to his uncle, vis. the bond and judgment for 4001. 
due from A. and 1001. in money; if the teſtator receives from A. 


300 J., and takes a note for the reſidue of the debt, the uncle ſhall 


have 500/. 2 Ver. 681. | 
Vet, if a man having 2702/7. 3s. bank ſtock, and 20001. India, 


| deviſes them to his daughters, to be divided, and before his death 


ſells 7021. 3s. of the bank, it is an aJemption pro tant). Feffrey. 
v. 75 reys, T 16 G. 2. 3 Atkyns, 3 i 7 

fIt a debt is deviſed, and the teſtator afterwards receives it, it is 
an ademption of the legacy; but if a ſum is deviſed payable out of 
a debt, teſtator's receiving the debt is not an ademption of the legacy. 
Ford v. Fleming, H. 2 G. 2. Str. 823.] : | 

80, if the deviſe is poſitive and direct of a ſum out of ſuch a debt, and 
the debt fails, the legacy is loſt. Semb. 2 Ca. Ch. 116. | | 

[Teſtator gave the intereſt of a bill of exchange on the Ea India 
company to his wife for life, and directed, that after her death the 
bill ſhould be ſold, and the money divided among certain perſons, 
with ſurvivorſhip, in caſe of the death of any in her lifetime. It 
conſtituted the bulk of his property, and was paid before his death; 
held to be no ademption of the legacy. Coleman v. Coleman, 2 Ve. 
un. 639. ] | | | 
/ [Legacy to A. for life, and to her children at her deceaſe, would 
generally be held to veſt in all the children, as they come in eſe; but 
on circumſtances, it was held veſted in thoſe only who were living at 


687.J | 
(3Y 18.) When Legatees ſhall abate. 


If there are not aſſets to diſcharge all the legacies, the legatees ſhall 
abate in proportion. 2 Ca. Ch. 171. 124. Ca. Ch. 149. 

And alſo the ſpecific legatees ſhall abate in proportion. Semö. 

Ca. Ch. 171. Cont. 1 P. . 422. 1 Ver. 31. Vide(3 I 19.) 

If a man charges all his real and perſonal with payment of debts, 
a ſpecific deviſe is ſubject to it, if the reſidue is not ſufficient. Clath 
v. Sewell, T. 1744, 3 Atkyns, 96.] | 
So, if the executor gives a ſtatute, mortgage, or other ſeeu- 
rity to one legatee, and afterwards becomes inſolvent, whereby the 
other legacies are not paid; the legatee who has the ſecurity ſhall 
abate in proportion. R, Ca. Ch. 149. 

Tho ſuch ſecurity was given upon the marriage of the legatee. Ca. 


Cb. 149. 


So, if lands, &c. are deviſed to be ſold for payment of legacies, 


= = * ſufficient for all; the legatees ſhall abate in proportion. 
2 Ca. Uh, 25. | | [> 0 

So, if a teſtator deviſes that his executor ſhall aſſign 100 J. per ann. 
in land to A. and his heirs, 200/. to B. and 300/. to C., and after 
the 100 J. per ann. is aſligned, the other lands are not ſufficient 


or the other legacies z A. ſhall abate in proportion. , R. 2 Ca. Ch. 25. 


90, a legatee ſhall abate in proportion, tho? his legacy is given to 


be paid in the firſt place. 1 Ver. 31. 
Tho' he is executor, and it was given kim for his trouble. 2 Ver. 
434 2P. V. 25. Heron v. Heron, P. 1741, 2 Atkyns, 171. : 
. Nr [Appointing 


the death of their mother. Spencer v. Bullock, at the Rolls, 2 Vel. Jun. 
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612 CHANCERY. 
[Appointing a legacy to be paid at a ſooner time does not piye it 4 
priority; but in cafe of deficiency, it muſt abate in proportion, Clay; 
v. Sewell, T. 1744, 3 Atkyns, 96.) N f 
[If A. gives his wife a general legacy to be paid immediately after 
his death out of the firſt money got in, and that ſhe ſhall be entitled 
to ſaid legacy in bar of dower and thirds; if ſhe is not entitled to dower 
ſhe ſhall abate; but if entitled; ſhe ſhall not abate. Blower v. 
Merret, T. 1752, 2 Veſ. 426. Vide Ambler, 244, 245.) 
II A. having a mortgage for 500 l., and no other ſum out at in- 
tereſt, deviſes to B. 500.7. to remain at intereſt on ſuch ſecurities as 
he ſhould leave, or to be put out on government ſecurities ; this ig 
not a ſpecific legacy, and B. ſhall abate in proportion. Lawſon v. 
Stich, P. 1138, 1 Atkyns, 507.) | | | 
[A deviſee of an annuity for life charged on perſonal eſtate ſhall 
abate in proportion with other legatees. Halton v. Medlicot. Hume 


v. Edwards, P. 1749, 3 Atkyns, 693.] 
| (3 Y 19.) When not. 


But if a particular chattel is deviſed in fpecte, the legatee ſhall 
have it entire, and not abate in proportion to the other legatces, 1 Ver. 
31. 2 her. 11. g. K. 87. | 

[Yet, jewels deviſed as a ſpecific legacy ſhall be applied to pay 
ſimple contract debts, if the reſt of the perſonal falls ſhort, in eaſe 
of the real eſtate, Clarke v. Clarke, in Sc. M. 1721, Bunb. go.) 
Il there are ſpecific legacies, and money legacies, and not aſſets 
ſufficient beſides to pay debts, there ſhall not be a proportionable de- 
duction, but the money legacies ſhall be applied firſt. Cotterell v. 
Chamberlain, in Sc. H. 1718, Bunb. 32. 

[If there is a ſpecific deviſe of land, the deviſee ſhall not contribute 
with the heir at law to ſatisfy creditors, if the real aſſets of the heir 

are ſufficient. Palmer v. Maſon, M. 1737, 1 Atkyns, 505.) 


If a legacy is given to a charity, and the ſpiritual court prefers it, as 


it ought by the civil law; equity will not grant an injunction, or 
cblige the legatee to give ſecurity to refund. 1 Ver. 230. 

If A. deviſes that his executor ſhall receive his debt of Sooo. frm 
the chamber of London, and then he ſhall pay 20001. to an hoſpital ; 
tho” the debt in the chamber of London is reduced to 6000 /. the exc- 
cutor ſhall pay 2000 J. to the hoſpital. R. 2 Ver. 547. 1 

[Legacies of ſtock are ſpecific or not, according as the intent of 
teſtator appears from the will and circumſtances, that he intended to 
confine it to the ſtock he then had, or not. Avelyn v. Ward, H. 1749, 
1 Veſ. 420.) | ; 

[If teſtator has Sth Sea ſtock at making his will, and at his death 
ſufficient to anſwer a deviſe of it, it is a ſpecific legacy, and i 

not abate. Jb:id.] | 5 

If A. deviſes his perſonal effate in W. to B. and alſo deviſes 300“. 
to another to be paid out of his perſonal eftate, generally; if he has ſuf- 
ficient perſonal eſtate elſewhere to pay the 300 /. B. ſhall not abate 
R. Eg. R. 87. FX | | 3 

[If A. having wife and two children, and by will gives his wite 
(otherwiſe unprovided) 120 J. per annum for life, limitation over to? 


n, and directs executors to purchaſe it in long annuities, or if > 
| | caunot, 


nuity clear, with remainders over ; executors to pay 30 J. per annum 
out of profits of reſidue to wife for maintenance of child ; gives 
other legacies, and the reſidue to be put out for children's advantages; 
the wife on deficiency of aſſets ſhall not abate. Lewin v. Lewin, T. 


1752, 2 Veſ. 415] 
ſund to pay the legacy, but out of the ſpecific legacies ; as, if a man 


and then deviſes 300 l. 10 C., but has no perſonal eſtate, except in H 
and V., there ſhall be an abatement by A. and B. in proportion, £9. 
R. 87, 8. x - | 


if it is not to the poor at the funeral. 2 P. V. 25. 1 P. W. 422. 


What ſhall be an aſſent to a legacy, vide in Adminiſtration, (C 6, 7.) 
Vide ante, (3 G 4.) | | | 
When legatees ſhall refund, vide ante, (3 G z.) 
Who ſhall be reſiduary legatee, vide ante, (3 G 7.) 
Lien. Vide Aſeets, (2 G 2.) — Bankrupts, (2 LI. & A 30.) 


their own uſe and benefit, and afterwards by a codicil he directed 


applied to the founding of a ſchool. Thirty- ſive years after the teſta- 
tor's death, all the next of kin, and the acting truſtee being dead, a 
bill was filed by the repreſentative of the next of kin for the part of 
the perſonal property ſecured by mortgage, and thetefore as to that, 
that the charitable bequeſt was void, praying an account of the per- 
ſonal property, and that the ſaid bequeſt of the money out upon 
mortgage ſhould be declared void, and ſhould refult to the next of 
kin: held by M. R. that the next of kin could not recal what had 
been laid out; that the length of time alone was not ſufficient to 
raiſe a preſumption that they knew their right, and releaſed or ac- 
quieſced in the bequeſt ; therefore an account was decreed, but with 
ſpecial inquiry into all the circumſtances, and whether the next of 
kin had releaſed, aſſigned, or in any manner given up their right. 
Pickering v. Lord Stamford, 2 Veſ. jun. 272. 4 Bro. C. C. 214. S. C.] 
[Length of time may bar in equity; 20 years poſſeſſion bars an 
equity of redemption ; * no time can cover a fraud. 2 Veſ. jun. 
200, ] | | | 
After 35 years a legacy may be barred on preſumption of ſatisfac- 
tion. Semb. ibid.] | | 


of a releaſe, an iſſue being declined, the accounts being clear, the truſ- 
ies not being called on to refund what had been applied, and the 
widow being barred by the will, or her right of election having be- 
come impracticable, ſo much of the ni 0 reſidue bequeathed to 
the charity as was ſecured on mortgage, was, notwithſtanding the 


wiſe length of time, decreed by M. R. to the next of kin, with intereſt from 
ao the filing of the bill. Bid. 581.J | : | 
they (On a re-hearing his honour reverſed that part of his decree where- 
bes; by he declared ſuc part of the reſidue to be diviſible among the next 


of kin, in excluſion of the widow, and decreed it to be diviſible accord- 
KrY ing 
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cannot, to purchaſe lands of 200 /. per annum, to pay the wife's an- 
Yet a ſpecific legatee ſhall abate in proportion, where there is no 
deviſes his perſonal eflate in W. to A. and his perſonal eflate in H. to B. 


So, in ſuch caſe, a legacy for a charity ſhall abate in proportion, 


[Teſtator gave the reſidue of his perſonal eſtate to his executors for 


them to diſpoſe of the ſame in charities; and part was accordingly 


On the report, the ſpecial circumſtances affording no preſumption 
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ing to the ſtatute of diſtributions, viz. one half to the widow, and the 
other to the next of kin. 3 Ye. jun. 332. On appeal to Lord Chan, 
cellor, his honour's decree affirmed. Bid. 492.] 

[No relief in equity after groſs laches ; as, where a creditor, ſeyen 
years after coming of age, filed a bill to obtain the benefit of a de. 
eree to account, and after anſwer took no ſtep in the cauſe for 3 
years, and then filed another bill againſt reſiduary legatees of a party 
of the diſtribution of whoſe aſſets he had notice, as well as againſt 
other repreſentatives ; the bill was diſmiſſed, altho' the queſtion of fi. 
tisfaction were doubtful. Hercy v. Dinwoody, 2 Ve. jun. 87. 4 Bre. 
C. C. 257. S. C.] | WV | 

[The ſtatute of limitations cannot be pleaded to a legacy. 2 7, 
jun. 572.] | ee 

[Nor, to an annuity ; for there is no time from which it can run. 
Semb. ibid.] | | 

[Laches does not apply to a large body of creditors. Whicheate v. 
Laurence, 3 Veſ. jun. 740.) 

[Every fair preſumption to be made againſt a ſtale demand. 2 J 
jun. 583.] | | | 

[ Legatee having been abroad 26 years, and not having been heard 
of for 25 years, preſumed to be dead. Dixon v. Dixon, at the Rull. 
3 Bro. C. C. 510.) | | 
[ ODemurrer to a bill charging fraud in a miſrepreſentation of the 
value of an eſtate to the vendor, on the ground that the tranſaction 
was 27 years old, and had been confirmed by a deed 23 years ünce: 
difallowed. Earl ef Deloraine v. Browne, 3 Bro. C. C. 633.) 

Account of rent of an eſtate held of truſtees z the ſtatute of li- 
mitations being inſiſted on: only ordered for fix years before the bill 
filed, Herqy v. Ballard, 4 Bro. C. C. 468.] | 

[On a bankruptcy by lying two months in priſon, no poſſible lien 
can be acquired after the firſt arreſt. Ex parte Lee, 2 Ve. jun. 
286.] ef ph | 

[An equitable lien is an equitable obligation to do according to 
conſcience, and a deviſe of it is good in equity. 1 Yef. jun. 255.] 
[Where an author agrees with a bookſeller to publiſh his work, and 
toallow him intereſt for the money he ſhall advance, and alſo a ſhare 
of the profits, the bookſeller has a lien on the copyright for his dil- 
burſements. Semb. Broik v. Wentworth, 3 Anſir. 881.] 
[Bankers having ſecurities depoſited as a pledge for 1000 J., tho 
the depoſitor at his death being indebted to them in a larger ſum, have 
no lien further than the 1000 J. Vandergee v. Willis, 3 Bro. C. C. 
12 . | 
[Order to pay money out of a particular fund, gives the party 2 
ſpeciſic lien thereon, Smith v. Everett, 4 Bro. C. C. 64. 
CCourt willretain monies decreed to parties on the application of per- 
ſons having claims upon them. Duke of Bolton v. Williams, 4 Bie. 
C. C. 430-] 
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(3 Z) Marriage Settlement, 
(3 Z 1.) When it ſhall be enforced. 


I a man enters into articles to make a marriage ſettlement, and 

dies, his heir ſhall be compelled to make it. R. 2 Vent. 343. 

Tho' the articles are made before marriage, to the woman her- 
ſelf, and the marriage is a releaſe in law of the contract. R. 2 Vent. 
080 if tenant for life, with power to make jointure, covenants 
before marriage to ſettle, and dies before ſettlement executed, the 
remainder-man ſhall perfect it. Lady Coventry v. Lord Coventry, T. 
10G. Str. 5960.] © | 

So, if a man covenants to make a ſettlement upon the marriage of 
his daughter; he ſhall be compelled to make it, tho' his daughter, 
after the marriage, dies before the ſettlement is made. 

So, if a man gives a bond to make a jointure, he ſhall be compelled 
to make it, and not to forfeit his bond. 2 Ca. Ch. 88. 

So, if a man gives a bond to ſettle 3oo/. per aun. jointure, and 
dies, his heir ſhall be compelled to do it. Bid. 89, &c. 

So, his deviſee, tho' no particular land is charged. Bid. 

So, if a man covenants by articles to make a ſettlement of 400 /. 
ter ann. for a jointure, and afterwards makes a ſettlement, but the 
land is only of 300 J. per aun. value; he ſhall be decreed to ſettle ſo 
much in ſhecie as would have made 400 J. per ann. at the time of 
making of the ſettlement. R. 1 Ver. 217, 8. 

If the covenant is to ſettle lands 2vh:ch Hall continue of 400 l. per 
ann. value, he ſhall make a ſettlement of ſo much as now are of that 


value, 1 Per. 218. 5 

If a man covenants to make a jointure out of his eſtate; all his 
lands are bound to it. 1 Ver. 64. 2 Ver. 482. Tt 

Otherwiſe, if he covenants for particular lands, and that ſuch lands 
are of ſo much value. 1 Ver. 64. Ch. R. 148. | 
If a man recites a marriage to be intended between A. and his daughter, 
and if his daughter after the age of 16 refuſes to marry A., A. fhall have 
20,000 l., and if the marriage is had after her age of 16, A. fhall have 
all his real and perſonal eſtate : the marriage is had before ſhe is 16, 
and after that age the daughter dies without iſſue; A. ſhall have all 
the real and perſonal eſtate. R. 1 Ver. 339. Ss 

If a man upon marriage covenants to make a ſettlement for a join- 
ture, and dies before it is made, or the portion paid; the wife ſhall 
compel the ſettlement, tho' ſhe is executrix or adminiſtratrix, where- 
by ſhe has the portion alſo. Semb. cont. but nu. 1 Ver. 463. 
(When a wife ſues her huſband that he may ſettle lands for her 
js, purſuant to articles, and perform theſe articles; it is no 
bar that ſhe has eloped with an adulterer, much leſs if it is not put 
in iſſue in the cauſe. Sidrey v. Sidney, P. 1734, 3 P. W. 269.] 
If a man upon the marriage of his ſon agrees to make a ſettlement 
in ſuch a manner; it ſhall be decreed, tho' by the conſent of the ſon 
he afterwards makes a ſettlement different, and that is confirmed by 
a fine. 1 Ch. R. 192. 2 Ver. 5ol 111 

[If a father gets a ſon to execute a deed ſecretly, charging —_— 
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the ſame morning his marriage agreement is executed, it ſhall be ſet 
aſide, as being in fraud of the marriage agreement. Martins v. Ben. 
nett, H. 1733, Bunb. 336.) | 

SO, it ſhall be decreed againſt an heir, tho' the covenant was only 
for him, his executors, and adminiſtrators. R. 2 Ver. 482. 

If A. covenants to make a ſettlement 10 the uſe of himſelf and his 
wife, and the heirs male of their bodies, remainder to the hers femal, 

&. and dies before the ſettlement made, having a ſon and daughter, 
and the ſon covenants to levy a fine for the payment of debts, aud 
dies without iſſue before the fine levied : the ſettlement ſhall be de. 
creed to the daughter purſuant to the intent of the articles. R, 
2 Ver. 104. | 

CIf a ſettlement is executed after marriage to huſband for life, 
wife for life, and the heirs of the body of huſband by wife, the court 
will carry it into execution ſtrictly, if made in purſuance of articles 
previous to marriage, otherwiſe not. Glanville v. Payne, P. 1740, 
2 Atkyns, 39-] . 5 | 

[If a ſettlement after marriage gives iſſue an equivalent for 
what they were entitled to by ſettlement previous to marriage, the 
court will carry it into execution, otherwiſe not. 1b1d.] 

[A limitation in marriage articles to huſband for life, to wife ſor 
life, to the iſſue of their two bodies, will not entitle the huſband to 
difpoſe as he pleaſes, but ſhall be carried into ſtrict ſettlement. /il- 
tiers v. Villiers, M. 1740, 2 Athyns, 71.) 

[So, if a man upon the marriage of his brother agrees for the ſct- 
tlement of his land n his brother, if he himſelf dies without iſſue, and 
the wife of the brother has 180 /. for her portion, the deviſce of the 
land (the deviſor being dead without iſſue, and the portion being 180!.) 
ſhall be compelled to perform the agreement, tho' it was to make an 
eſtate after an entail. R. 2 Vent. 354.] 8 | 

So, if a truſtee ſigns a deed, to teſtify his aſſent, whereby it is 
agreed that the land ſhall be ſettled to the uſe of a wite for jointure; 
tho' the land was ſubject to the payment of a debt due to the trultee, 
yet the jointure ſhall be ſettled prior to the debt, R. 2 Ca. Ch. 211. 
ll So, if the ſettlement is for a portion to be paid at full age, or mar- 
lf riage with the conſent of her father, and if ſbe dies before ſuch marriage ar 

Wl age, that it 2 be paid to another ; if the daughter has the conſent of 
her father for a treaty upon her marriage, and he does not afterwards 
diſagree, tho* the marriage was clandefline, without the privity of the 
father, the portion ſhall be paid. 1 Ch. R. 3. 

[If on marriage two fathers agree to ſettle certain lands; one 
dots ſo, the other gives bond to do it; he has not his election to ſet. 
dle or forfeit, but muſt ſettle the lands, which was the original 
agreement. Chilliner v. Chilliner, T. 1754, 2 Veſ. 5 28. . 

0 So, if A. by letter propoſes a ſettlement upon a treaty of marriage 
for his nephew, if 2500 J. portion is given, and the marriage pro, 
ceeds and ſuch portion is given, the ſettlement ſhall be decreed, tho 

no anſwer was ſent to the letter, nor the marriage had with the pri- 

vity of the uncle. Ch. R. 147. | 3 

Or, by letter to a friend of B. propoſes 1500 J. portion with his 
daughter, and the marriage takes effect, tho' no agreement was made 
directly upon ſuch letter. 2 Ch. R. 285. | 

It a ſettlement is made in conſideration of 500 1. in money and goo 

25 1 


after 18 years, it ſhall be decreed, without inquiry, whether the huſ- 
— hahe 500 J. 2 P. V. (618.) | 
haut if a marriage ſettlement is made before marriage, all precedent 
zreements ſhall be intended to be extinqt. Semb. 1 Fer. 369. 

If a ſettlement is alleged to be contrary to an agreement, and à trial 
is directed to try what was the agreement; the ſettlement ought to be 


admitted for proof of the agreement. R. per North, and a decree 13 
the cntrary per Lord Nottingham reverſed. 1 Ver. 246. 
Yet where the ſettlement varies from the articles, without an in- 
tent apparent, it ſhall be decreed to be made conformable to the arti- 
cles, tho the ſettlement was before marriage. R. 2 Ver. 659. 

[A ſettlement after marriage on an infant, and no ſettlement before, 
and no proof of the huſband's being in debt, is good. Middlecombe 
v. Marlow, H. 1742, 2 Atkyns, 519.] . | 


the particular advantage on either fide. Bid. 
An infant is bound by a ſettlement made on her marriage, where 


Aſbley, P. 1748, 3 Athyns, 607. | wy 
[Marriage agreements cannot be ſet aſide, becauſe it would affe 
the intereſt of third perſons, the iſſue. Ibid.) 55 
[Other agreements are entire, and if either party fails in performance 


in marriage agreements it is otherwiſe ; and if the relations of either 
party fail in performance, the children may compel performance ; 
thus, if wife's father agrees to give a-portion, and huſband's father 


compel the ſettlement. b:d.] 


agreement ſhall not be ſet aſide, but the delinquent, father, guardian, 

or huſband, decreed to make ſatisfaction. bid.) 1 
[Marriage ſettlement not altered in favour of the probable inte 

tion, the recital being too general, and nothing dehors the clauſe to do 


it by. Doran v. Roſs, 1 Veſ. jun. 57. 3 Bro. Ch. Ca. 27. S. C. See 
alſo 1 Veſ. jun. 302.] 


 [Hettlement reformed according to the intention declared in the re- 
cital, 1 ef. jun. 171. See alſo Woodcock v. Duke of Dorſet, 3 Bro. 


ards bo . 5 69.7 


(Settlement, after marriage, of the wife's property, reciting, and 
in purſuance of a parol agree: nent before, in truſt as to part of the 
one produce to the ſeparate uſe of the wife, as to the reſt for the huſ- 


ing to the appointment of ſurvivor, held good againſt the creditors of 
he huſband, Dundas v. Dutens, 1 Vef. jun. 196.) 
rriage | [Refuſal after marriage to perform a previous agreement to ſettle, 
is a fraud againſt which equity will relieve. Semb. ibid. 199.] 
(4. tenant for life, remainder to his ſons ſucceſſively in tail male, 


e pri- remainder to B. for life, and to her ſons in the ſame manner, with truſ- 


| tees to preſerve contingent remainders. A. being alſo ſeiſed of the re- 
ich bis verſion in fea, cut and ſold timber before the birth of a tenant in tail; 

aſterwards B. had a ſon, who died ſoon after his birth, and another 
fon, who ſurvived 4. The produce of the timber was decreed to 
be laid out in the funds during the life of A., and on his death, with- 


(If a ſettlement is juſtin general, the court will not weigh nicely 


it is made with approbation of parents and guardians, Hervy v. 


in part, it cannot be decreed in ſpecie, but muſt be left to an action; 


to make a ſettlement, tho the portion is not paid, the children may | 


[Tho' a father or guardian ſhould act fraudulently, the marriage | 


band for liſe, then for wife for life, then among the children accord- 
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out having had a ſon, was decreed to be laid out in land to be ſettled 
to the uſes of the eſtate on which the timber was cut. Porulete v 10 
Ducheſs of Bolton, 3. Veſ. jun. 374. | 7: 

[Covenant in a marriage ſettlement to ſettle leaſehold eſtates in 
truſt for ſuch perſons, and ſuch or the like eſtates, ends, intents, and 
purpoſes, as far as'the law would allow, as declared concerning real 
eſtates limited to the firſt and other ſons in tail male, with ſeveral re. 
mainders : the court in executing the covenant, declared, that no per- 
ſon ſhould be entitled to the abſolute property, unleſs he ſhould attain 
21, or die under that age leaving iſſue male. Duke of Newcaflle v. 
, Counteſs of Lincoln, 3 Veſ. jun. 387.) . 
| [Settlement on marriage, of the wife's property only, on certain 
truſts for the huſband, wife, and children, in one event for the huſ. 
band abſolutely; but making no proviſion for the event which happen. 
ed; a reſulting truſt for the wife. Langham v. Henny, at the Rolls, 
3 V jan. 467.] 
| | | (3 Z 2.) When not. | 

But by the /. 29 Car. 2. 3. no action ſhall be brought to charge a 
defendant on an agreement on conſideration of marriage, unleſs that, 

or ſome note of it be in writing, ſigned by the party, or ſome autho- 
rized by him. | 

A letter is a ſufficient note to ſhew an agreement to give a marriage 
portion. R. 2 Vent. 361, Vide ante, (2 C 4.) | 

But if A. by letter promiſes 1000 J. to his niece in marriage, yet 
by the ſame letter difluades her from a marriage with B., and ſhe af- 
terwards marries B. with the conſent of A., the money ſhall not be 
decreed. R. 2 Ver. 202. | | | 

If a marriage is agreed upon between the fathers of a fon and a 
daughter, and minutes are taken of it by counſel, and before the 
writings are fixed, one of the fathers dies, the ſettlement fhall not be 
decreed, not being ſigned by either party, and before the execution 
of the deeds many variations in the minutes might have happened. 
Eg. Abr. 21. 8 

[If a mother at the marriage tells the huſband, “ My eſtate will 
come between my daughters,” and afterwards gives direCtions to an 
attorney to prepare a ſettlement-of part to huſband and wife, and 
the right heirs of the huſbänd, but both die before it is completed; 
the ſettlement ſhall not be carried into execution in favour of huſ- 
band's brother and heir. Brown/mith v. Gilborne, H. 13 G. Str. 

8 - 
115 a man, having an eſtate in poſſeſſion, and a leaſehold, and being 
entitled to an eſtate- tail after his mother's jointure determined, by 
marriage articles ſettles part of his wife's portion on her and the 
iflue, and the leaſehold in her for life in bar of dower, and then co- 
venants on his mother's death to ſettle 1001. per annum for cvery 
1000 l. on her for life, then on the iſſue, and he dies without iſſue in 
the mother's lifetime; the heir ſhall not be compelled to perform. 
WW hitmel v. Farrel, T. 1749, 1 Ve. 256] © | 

And if articles with the wife before marriage provide that /he foal 
- diſpoſe of the profits of her eſtate during the coverture, which 1s veſted 1n 
a truſtee for that intent, and after marriage the truſtee, with the ap- 
probation. of the wife, pays the profits to the huſband ; he ſhall not 


account 


CHANCERY. 6505 
account to the wife for the profits not diſpoſed of according to the 


. zpreemont : for by law the articles are deſtroyed by the marriage. 


Ca. Ch. 21. | We 
"_ if A. upon the marriage of his daughter agrees that his manor 
all be charged with 4000 I. for her portion, provided that if the huſband 
tes not ſettle a jointure anſwerable to it within tao years, he ſhall have 
intereſt at the rate of 3 l. per cent. for his life, and the manor ſhall be 


mh 


years before any ſettlement made ; the huſband ſhall not have the 
rtion, or the manor, but only for his life. R. 1 Ver. 68. 

So, if the portion was to be paid , the huſband ſettled a jointure with 

in three years, and the wife dies within the three years,” before the 

jointure ſettled z the huſband ſhall not have the portion. 1 Per. 69. 

[If A. on mg of his eldeſt ſon B., in conſideration thereof, and 

ol portion, ſettles his eſtate to himſelf for life, to truſtees for 200 


ears, to B., and the heirs male of him and his wife, with remainders 


over, the truſt to raiſe 1500 J. by profits or fines, and to pay 500 J. in 
fix months, and 1000 J. in twelve months after A.'s death, as he ſhould 
appoint 3 if none, void; and A. has another ſon C. to whom he 
afterwards gives 3000 /., which C. lays out in lands; and A. by will 
directs 600 J., part of the 1500 J., to be paid to C. on his ſettling the 
lands purchaſed on the heirs-male of his body, and in default, on the 
the right heirs of A.: A. dies; the 600 J. is paid C., who gives re- 
ceipts for it as the legacy in his father's will ; C. marries, has iſſue 
male and female; the male exiſts many years, then fails; C. dies, B. 
dies: the ſon of B. cannot have this ſettlement carried into execu- 
tion againſt the co-heirs of C., when it is impoſſible to bar the re- 
mainder to him, (the ſon of B.,) nor ſhall he have the 600 J. repaid. 
Parker v. Philips, T. 1750, 1 Je 5 30. ] 


So, if a father agrees to give 3000 J. with his daughter; but by his . 


will gives her only 2000 /., and dies before the marriage, and the huſ- 
band accept the legacy, he cannot afterwards demand 1000 J. more. 
For his equity is to have 3000 J. or nothing. Mo. Ca. in Eg. 3. 

[If tenant for life, with power to jointure 400 J. a-year, on mar- 
nage articles, covenant to convey lands in a certain place of 4001, 


a year, clear of taxes, and after the marriage make a ſettlement, re- 


citing the power and the articles, and convey certain farms, which 
are expreſſed to be of the yearly value of 401/., and a penſion of 4 /. 
a year, deduCting 12 J. a-year for boots to tenants, and covenant that 
if it ſhould be leſs than 400 J. to make good the deficiency ; it ſhall 


not be made 400 J. clear of taxes; for the articles were made with re- 


ference to the power, and it was a miſtake in them that the power 
extended to 400 J. a- year, clear of taxes. Ambler, 424. 


[But the value of the jointure is to be taken at the death of the 


huſband, Id. ibid.] | | 

[Settlement after marriage of ſtock ſtanding in the name of the 
vife, the huſband being inſolvent, and ſoon after a bankrupt, ſet aſide 
on the bill of the aſſignees after the death of the huſband ; and it was 
bel, that the ſtock did not ſurvive, · but belonged to the aſſignees, 
_ to a proviſion for the widow. Pringle v. Hodgſon, 3 Vg. jun. 
[By the ſettlement made on the marriage of a female infant, an 


{late was ſettled on the huſband's mother for life, remainder to the 
. | huſband 


to the daughter and the heirs of her body ; the wife dies within the two 
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huſband for life, remainder to the wiſe for life, with remainders over 
in bar of dower. This ſetticment will not bind the wife, inaſmuch a; 
the mother might (which ſhe did) ſurvive the huſband ; the wife may 
therefore elect to take the proviſion under the ſettlement, or her 
dower and free bench. Carruthers v. Carruthers, at the Rolls, 4 Bro. 
C. C. 500. \ | p 
| [By a AO ſettlement lands were conveyed to truſtees to the 
uſe of the wife for life, remainder to the uſe of the huſband for lif- 
remainder to the uſe of all and every the children of the marriage, or 
ſuch of them, and for ſuch eſtates, &c. as the huſband and wife 
ſhould appoint, and for want of ſuch appointment to the uſe of all 
and every the child or children equally; if more than one, as tenants 
in common, and if but one, then to ſuch only child, his or her heirs or 
aſſigns, for ever, remainder over. In the deed was contained a power, 
enabling the ſettlers to revoke the uſes of the ſettlement, and the 
truſtees to ſell the eſtate and convey it to a purchaſer, fo as the pur. 
chaſe money ſhould be paid to the truſtees, (and not the ſettlers,) and 
inveſted in the purchaſe of other lands to the ſame uſes : it was held 
+ that the remainder to the children was a veſted remainder in fee, liable 
however to be deveſted by an appointment of the parents, and conſe. 
' quently (no appointment having been made) that the remainder to the 
children could not be defeated by a deed of revocation by the parents, 
and a conveyance by them and the truſtees to a prin iy ng who paid 
the conſideration money. to the ſettlers, (not to the truſtees,) which 
was never laid out in the purchaſe of any other lands. That power 
of revocation was conditional ;. and as the conditions, namely, the 
payment of the money to the truſtees, and the ſettling of other eſtates 
to the ſame uſes, were not performed, the deed of revocation was 2 
nullity. Fraud will vitiate any tranſaction, tho' the principal do not 
perſonally take any part in the fraud, if his agent do; for the prin- 
cipal is civilly reſponſible for the acts of his agent. 4 Term Rp. 
B. R. 39. Doe v. Martin. See alſo Barnard. Ch. Rep. 153. Malpolt 
v. Ld. Conway, 1 Veſ. 174. Cunningham v. Moody.) 


(3 Z 3.) To what Charges ſubject. 


A marriage ſettlement ſhall not be incumbred by a voluntary ſettle- 
ment for the raiſing portions for the children of a former marriage. R. 
2 Vent. 363. VidepoR. (41 1, Oc.) RS 

Nor, by a voluntary ſettlement made during a former marriage. 
R. Ca. Ch. 100. I 8 

So, if A. covenants to ſettle 200 J. per ann. without deſcribing uy 
lands in particular, upon the children of the firſt marriage, aud a- 
terwards, upon a ſecond marriage, ſettles part of the land which he 
had at the time of the former articles, for the jointure of his ſecond 
wife, who had no notice; ſhe ſhall not be bound by the former aru- 


cles. R. 2 Ver. 482, 3. 50 


If A. exhibits a bill to redeem a mortgage againſt a woman, and 


ſuggeſts that her huſband was only the aſſignee of a mortgage, the 
woman may give, in anſwer, a ſettlement for her jointure without = 
tice of the mortgage, and that her huſband pretended a title 0 
deſcent, without anſwering whether her huſband had any other 
title than as aſſignee of a mortgage; tho' it would not be a good plea 
2 Ver. 701. d - Bat 
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But if A. upon his marriage gives a bond to leave to his wife g oo l. 
or 2 third part of his perſonal eſtate, and afterwards becomes a bank- 
rupt; the wife ſhall not have the 500 J. if ſhe does not come in as a 
creditor for it in proportion with other creditors; and in ſuch caſe, 
the intereſt of her proportion ſhall be paid to the creditors during 
the life of her huſband. R. 2 Ver. 662. LEASE 

[If 4. dies indebted, leaving a leaſchold ſubject to mortgages, 
with covenant for payment, and other perſonal eſtate, and deviſes to 
his ſon for life, then to the iſſue of his body with limitations over, 
and makes him executor and reliduary legatee, and he by marri 
ſettlement calling himſelf heir and executor, and reciting the will, 


| aſſigns this leaſchold to truſtees to permit him to receive the profits 
, for life, then to his wife, then to the iſſue, then to thoſe entitled 
N under the will; yet the iſſue ſhall not have it diſencumbered of their 
e father's debts. Clarke v. Sampſon, T. 1748, 1 Veſ. 100.] 
: (3 Z 4.) Proviſion for Portions. 
4 If a man e ſettlement for the portion of a daugalj- 
le ter by his former wife, and then takes a ſecond wife, and ſettles the 
bo fame land for her jointure, without notice of the portion, and by 
ie his will deviſes other lands to his wife, which ſhe refuſes; the 
85 daughter ſhall have the other lands till her portion is raiſed. 1 Ver. 
id 219. Eg. Abr. 221. . 
ch I by marriage ſettlement lands are limited to the huſband and wife 
her for their lives, and afterwards to the firſt and other ſons in tail ; and 
he if the kuſband dies without iſſue male, to A, for five bundred years for 
tes daughters” portions ; tho there be iſſue male, which ſurvives the father, 
5 2 — dies without iſſue, a daughter ſhall have the portion. R. 
not I * JJo | g ; 
rin If A. after the death of his wife makes a ſettlement for raifng 
Red. 1001. for each of his younger children, and afterwards marries again 
Ile 25 children by the ſecond wife ſhall have the ſame portions. R. 
Fer. 335. Jong r 
If a widow having children, by articles, previous to her ſecond 
marriage, gives 500 J. to her intended huſband during his life, and 
ule⸗ t no children of the marriage, then to return to her or her heirs; 
1 and there are children of the ſecond marriage, who all die under a 
in her life, and then ſhe dies; the huſband ſhall have the intereſt for 
age: life, and then the children of the firſt marriage. Steadman v. Palling, 
H. 1746, 3 Atkyns, 423. „ ä i 
g a0 If land is charged with portions, the heir cannot give perſonal ſe- 
4 oh curity for them in diſcharge of the land. 1 Per. 338. 
ch be Nor, ſhall he be allowed to pay them before the time limited b7 
»cond ſettlement, viz, full age or marriage. Bid. , 
r arti- a man gives a portion to a daughter, 7 be paid at the age of 21 
| vez and ſhe marries, and dies before; it ſhall be paid to her huſ- 
1 and band or her executor, 2 Ca. Ch. Gs: if 
e, the A. by marriage ſettlement makes a proviſion for daughters of 
ut no- 2 . a- piece, to be paid at 18 or marriage, and if any of them die 
itle bY you the ſurvivor to take the whole ; and afterwards ſettles other 
7 other 24 for the payment thereof, at the age of 21 or marriage, and that 
0 ple. y ſhall be no ſurvivorſhip ; this controuls the firſt deed. R. 2 Ch. 
But | 


If 


2 Ver. 657. Rep. 5 G. 2. 2. 22. 


, valent, or the remainder-man pays them, the term ſhould ceaſe; 


- mother's death, at which time they firſt yeſted. Hebblethwaitt: y, 


for, and 3ol. per ann. in the interim ; tho' the mother dies without! 


cannot happen during the life of the father. R. 1 Sal. 160. 2 Vu. 
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If a term is limited after the death of the father, upon truft for rej 
portions for his daughters, at the age of 18 or marriage; the term ma 
be ſold for that purpoſe in the lifetime of the father, Sal. 1 59, 1 
2 Ver. 355. R. 2 Fer. 459, 460. 656. | } 
So, if the term, after the life of the father, be upon truſt, 4 if 
the father die without iſſue male by his wife, Baving daughters, and the 
wife dies without a ſon ; the term may be ſold in the lifetime of the 
father, for the portions of daughters, when they attain ſuch an ape 
or marry. R. per three J. 2 Jen. 202. Per Cowper, 1 bal, 159. 


IIf A. on marriage ſettles his eſtate to himſelf for life, remainder 
to his ſons in tail-male, remainder to truſtees for 1000 years, to pro- 
vide for daughters by profits, mortgage, or ſale, with remainders over, 
with proviſo, that if he prefers them in marriage with portions equi. 


and the wife dies without iſſue male, leaving three daughters; their 
portions ſhall be raiſed in the father's lifetime, with intereſt from the 


Cartwright, P. 7 G. 2. C. T. T. 31.] | 
[Where a term for years or other eſtate is limited to truſtees for 
raiſing portions for daughters, payable at a certain time, which is be- 
come a veſted intereſt, they ſhall not ſtay to the death of father and 
mother, unleſs ſome intention appears (and a very flight circumſtance 
is ſufficient) to poſtpone it. Stanley v. Stanley, M. 1737, 1 Allyu, 
8 | 
? f the term is to raiſe portions for daughters, and the inheritance 
deſcends to the leſſee, Chancery will prevent the merger of the term, 
2 Ver. 91. 208. Vide poſt. (4 W 24.) 
So, if one has a power to raiſe portions for children, and by deed 
charges them upon land, but by the eviction of part, the reſidue 1s 


not ſuſhcient ; the land may be decreed to be ſold. 2 Per. 311. U 
Tho' he adds, that for the raiſing them the truſtees ſhall take all tht mot 

rents and profits ; for that does not reſtrain the general charge. R. 

2 Ver. 311. | 


If there be a term for raiſing portions for daughters, without fay- 
ing at what age or time: they ſhall be raiſed with reaſonable mainte- 
nance from the death of the father. 2 Fer. 460. | 
If the portion is to be raiſed as the father fhall appoint, it ſhall be 18 
raiſed, tho? the father dies without appointment, 2 Ver. 665. 

But if portions for daughters at ſuch an age, if the father die, with tage: 
out ifſue male, are to be raiſed for his daughters, if not otherwiſe provided 0 ray 


ſon, the term ſhall not be decreed to be ſold for the daughters pot 
tions ; for the other contingency, if they are not otherwiſe provided jo, 


640. 657. | | | 
So, the 30 J. per ann, ſhall not be decreed to the daughter or het 
huſband ; for the father ſhall not pay maintenance out of the f. 
fits of a term not to commence till his death; and therefore it 
be intended of maintenance to be paid if the father dies without 

iſſue male, before the age or marriage of his daughter. R.! 
160. * 
0 


If A. gives portions to his younger children, ſecured by 2 - 
* , . 5 
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e from B., and if the heir of A. does not pay them, that they Hall be 
charged upon his land 5 B, pays the portions, which are put out upon 
- another ſecurity, approved of by a maſter in Chancery, with the con- 
ſent of the guardian, and are . afterwards loſt; the land of the 
heir ſhall not afterwards be charged. R. 1 Per. 337, | 

If land is charged with 500 l. for A. and the truſtee raiſes the ſum 
aud gives a judgment to A. for it, and then dies inſolvent ; the land 
ſhall be diſcharged. Dub. 2 Ver. 85. . a 


If a term after the death of huſband and wife is for the railing. 


of portions out of the profits after the commencement of the term, 


to be paid at the age of 21 ; neither the principal or the intereſt ſhall | 


be raiſed till the term commences in poſſeſſion, 2 Yer. 761. 1 P. V. 


7 by marriage ſettlement lands are limited to A. for life without 


waſte, remainder to truſtees to preſerve, c. to wife for life, remainder 
to, his firſt and other ſons of A., and, in default, remainder to truſ- 


tees for 500 years, in truſt, by rents or ſale, to raiſe 20004, for 


daughter, to be paid at 21 or marriage; the daughter ſhall not have 
it raiſed in the farher's lifetime. Stevens v. Dethick, H. 1 7435 3 At- 


45 39˙1 Ts 
"it a portion is to be paid by the perſonal eflate, and if that is nat 


we 


ſufficient, by the rents and profits of the real ; if it is neceſſary, the 


real eftate thall be ſold to make it good, R. 2 Per. 424. . 

So, if a term commences. after the death of the huſband, to raiſe 
portizns, if no fon, for daughters, provided that the daughters ſurvive 
their father ; no portion ſhall be raiſed if the daughter dies in the 
lifetime of her father, tho? ſhe married before her death. R. 2 Ver. 
665. 80 | 9 i | 
So, if a portion is payable, and before payment one child dies; 
it ſhall be decreed to his executor or adminiſtrator. R. 1 Ver. 276. 

(If there is proviſion for, daughters? portions, by a term after the 


mother's death, to grow due and payable at 21 or marriage, and if 


any die before portion due and payable, to the ſurvivors; and there 
ae two daughters who both attain 21, and marry with conſent, and 
one dies, leaving children, before the mother, her portion ſhall go tv 
ker repreſentatives, and not to her filter. Emperor v. Rolfe, H. 1748, 
1 Veſ. 208. | 5 7: | 
[Settlement on marriage to the uſe of the huſband for life, re- 
mainder to truſtees for 500 years, in truſt after the death of the huſ- 
band, and not before, unleſs with his conſent, as therein mentioned, 
to raiſe portions for younger children, to be paid in ſuch ſhares and 
t ſuch times as the huſband and wife ſhould appoint; in default of 
appointment, to be paid, if but one, beſides an eldeſt or only ſon, 
Sd, if two 6000 J., if three 8000 J., and if four or more 10,000/. 
equally, to be paid reſpeCtively at 21 or marriage of daughters, if 
alter the age of 16, if ſuch times of payment happen after the 
&ath of the huſband; if in his life, then within twelve months after 
bis deceaſe, and not before, unleſs with ſuch conſent; provided, that 
i any of ſuch younger children ſhould die before his, her, or their 
Portions ſhould become payable, ſo that the number ſhould. be re- 
luced to leſs than four, no more ſhould be raiſed than what would 
Wake the whole ſum for the portion of the ſuryivor or is” E | 
p | 14 5 | | ue 


— 


portion or portions of ſuch child or children, if one, two, or three: 


420. | 


| lles his eſtate, and therein is a term, (with ſeveral remainders over,) 


16, and a proviſo, that if there is no daughter living at the time of 


jointure, 
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ſuch younger children equal to the ſum originally limited for the 


three younger children only ſurvived their father ; but more 
four had attained 21 ; the ſum to be raiſed was held to be 10,0001, 
Willis v. Willis, 3 Vef. jun. 51-] 

If a term is upon truſt, that if the father dies without a fon, to 
raiſe portions for daughters ot of the rents and profits, as ſoon as an. 
veniently may be ; they may be raiſed by ſale. Per Parker, P. V. 415, 


Otherwiſe, if it was out of the annual rents and profits, or by life 
for lives or years. Per Macclesfield, and affirmed in parliament, 2 P. . 
19. - Vide 1 P. V. 419. ; 
[So, if on marriage of A. and B., A. ſettles his eſtate, and therein 
provides for raiſing portions for daughters, and the father of B. ſet- 


the truſt of which is to raiſe 10,000 J. for younger children, by rents, 1 
iſſues, and profits, or leaſes for three lives, or determinable upon three ia 
lives, reſerving the old rent, or by granting copyholds on fines, to nk 
be paid to daughters at 18 or marriage, and to the ſons at 21, or az 
ſoon after as it could be raiſed out of the premiſes as aforeſaid; the 


10, ooo l. cannot be raiſed by ſale or mortgage. Semb. per Macclesfield n 
C. Mills v. Banks, T. I724z 32. W. I.] | 

But if a younger child dies in the lifetime of the father, before | 

marriage, the- portion ſhall not be raiſed. 1 Fer. 335. Vide ants of 


353.) ES 
lt there is a term of years to raiſe daughters portions, payable at 


the failure of ifſue male, the term ſhall attend the inheritance; and 
there is one daughter, who attains 16, marries without conſent, and 
no ſon by the marriage, and the daughter dies without iſſue in th | 
lifetime 4 her oy and mother, the portion ſinks. Gordon v. Rayne, 
P. 1732, P. V. 134.) : | 

[If — is feitled by marriage articles in truſt for huſband and 
wife for life, and then to the eldeſt ſon, ſubject to raiſe and pay eren 
5000 J. to younger children as father ſhould appoint, and for want af 
appointment at 21, and truſtees in the mean time at liberty to raiſe 
maintenance; mother dies, leaving two children, youngeſt dies at two, 
father cannot claim the 5000 J. as his repreſentative, it not veſting in 
the children, and there are no words of veſting, but raiſing and paying 
at 21. Hubert v. Parſons, P. 1751, 2Pef. 261.) : 

[If by articles 2000 J. part of 3000/. veſted in truſtecs, is to be * 
paid to ſuch ſon as ſhall attain 21, when he ſhall have attained 23 (Bu 
and the eldeſt attains 21, and dies before 23, it is a veſted intereſt # dy 
21, and — time of payment only is poſtponed. Combe v. Combr, 7 5 C. 
1741, 2Atkyns, 185. | ; 

: if the hw — Tuſfcient to raiſe portions for all, there ſhall b 
an abatement in proportion. 1 Ver. 335. gs 
(If A. by articles before marriage agrees to ſettle land on B. for ths 7 
then part to raiſe portions for younger children, then the ut 
whole in tail-male, and that B.'s portion ſhould remain with trulie® 
till ſettlement made, but to enable A. to ſettle B.'s portion to 
applied to pay off incumbrances, and the reſt to 4. and 1 
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had, no ſettlement made z A. dies, no land appears, the right to the 
portion ſurvives to the wife, and the iſſue of the marriage are not 
entitled. Pyke v. H ye, H. 1749, 1 Ye: n 

A portion ſecured by ſettlement, or articles for a ſettlement, 
ſhall not be raiſed as a debt out of the perſonal aſſets. 2 P. V. 


it 1 promiſes his wife that her daughter ſhall have her 
jewels, and after her death puts them in a cheſt, and delivers them 


with an inventory and the key to a friend, for the daughter's uſe ; 


this is a ſuſlicient delivery to veſt the property, and ſhall not be al- 
tered by his afterwards taking out ſome of the jewels, and giving 
them to his ſecond wife. Lucas v. Lucas, 7 1738, 1 Athyns, 
270. | : : 

10 in ſettlement there is a term to. raiſe 1000 J. for daughters” 
portions, with proviſo, that if father by deed or will gives or leaves 
auy ſum of money to his daughters, it ſhould be a ſatisfaction pro 
tanto, unleſs he declare the contrary, and he leaves them land; this 


is no ſatisfaction. Per Talbot C. Chaplin v. Chaplin, P. 1734, 3 P. N. 


245%, | | LS ; 
i by marriage ſettlement a term is created in lands in truſt to 


raiſe portions for daughters, with proviſo, that if lands of an eſtate 
of inheritance deſcend from the huſband to his ſaid daughters of 
a5 great value as the portions, then the term to ceaſe for the benefit 
of the next in remainder or reverſion ; neither lands of which the 
huſband is ſeiſed in fee, and deviſes to his daughters in tail, nor 
lands deſcending from him to them in tail, nor reverſions in tail ex- 
pectant on the death of others, are ſuch eſtates of inheritance as are 
within the meaning of the proviſo. Lands which ought to go in 
atisfaQtion ſhall be valued at the time of the deſcent, not when 
1 portions become payable. Savile v. Sauile, P. 1740, 2 Athyns, 
458.] 3 3 

[A limitation to a daughter after ſeveral other limi:ations, is con- 
ſidered as a proviſion ; the time when it is to take place makes no dif- 
ſerence. Goring v. Naſh, H. 1744, 3 Athyns, 1861 

[If a man has a power by marriage ſettlement to raiſe a ſum for 
the portion and portions: of all and every younger child and chil- 
dien, in ſuch manner, at ſuch time, and under ſuch limitations, as 
be by will ſhall direct, and he by will, reciting that two of his three 
Younger children are amply provided for, appoints the whole to the 
third ; the power is not purſued, and it is a void appointment. Men- 
wy v. Walker, P. 8 G. 2. C. T. T. 72.) 85 

(But if father has a power to raiſe 1500 J. for the benefit of younger 
childten, in ſuch proportion, manner, and form, in all reſpeRt, as he 

appoint, and he directs 4507. to A., 1050 J. to B., and nothing 

to C. who has a good eſtate; it is a good appointment. Auſten v. 
Aalen, & 1733, K. J. . 205 | 5 

[Where a ſum is provided by marriage ſettlement for younger 
Quldren, and one of them becomes eldeſt, be ſhal! have no part of 
dis ſum; but where by private. act of parliament the ſum was to be 


pointed to A., B., and C. by name, tho' A. then a younger child 


erwards becomes eldeſt ; be is capable of an appointment in his 


our, Jermyn v. Fellows, P. 11 G. 2. 2. Would 


i 5 . T. 0 25 . 
5 * lame if they were _ in a ſettlement by deed ?] 
; * 


cif 
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truſtees to permit the intereſt to be taken by huſband for liſe, then 
by wife ſor life, then if there is a ſon, and younger child or children, 


to the ſame uſes, and they are fo ſettled; and huſband and wife de, 


v. Hunloke, M. 1742, 2 Atkyns, 456.] 


ſon, all to him; if no eldeſt ſon, then to the executors of A.: at 
making, C. has only ſon D. and daughter E., afterwards another ſon 


band, and their iſſue in ſtrict tail- male, for them to raife 12, 000“ 


uſe of the wife during life, and if ſne ſurvived her huſband to transſa 


— 


Ik by marriage articles it 1s agreed, that certain ſums be paid to 


to pay the principal ſums to them; and a farther covenant that the 
wife's father ſhall procure his ſiſter to ſettle certain freehold houſes 


leaving a daughter their eldeſt child, and a fon; the daughter ſhaii 
be conſidered as a younger child, and have the monev, and allo the 
houſes ;' for the articles and the deed ſhall be conftdered as one and 
the ſame act, and equally a proviſion for younger children. Heneag: 


(If a grandmother A. having a power creates a term to commence 
after her death to raiſe 300 J. per ann. for B. for life, and after both 
their deaths to raiſe a ſum to be paid among all the children of (. 
except the eldeſt fon, as C. ſhall appoint, and for want.,equally ; if 
C. has but one child, beſides eldeſt on, all to ſuch child; if only eldeſt 


F.; C. dies firſt without appointing, D. dies under age, and VJ. be. 
comes eldeſt ſon; E. marries, A. dies, and then B. dies; this ſhal 
be conſtrued as proviſion by marriage ſettlement; and to avoid the 
inconvenieuces of the portions veſting either at the execution or tlc 
death of 4. or the death of C. or of B., the court will determine 
the capacity of being a younger ſon to continue till the time of pa- 
ment, and E. ſhall have the whole fum. Ld. Tynham v. Webb, H. 
1750, 2 Pf. 198.) | ; 

_ If A. ſettles his eſtate, fubject to a provifo, on his ſiſter and huſ- 


for their children, and if they die without appointing the proportion, 
then 2000 J. to be raiſed for each younger ſon, and 3000 J. for each 
daughter, payable at 21, with intereſt from the time of appointment 
or death of the ſurvivor, and they die without making appointment, 
leaving four, younger ſons and two daughters, 14, ooo J. ſhall be 
raiſe d for them, and intereſt only from the death of the ſurvivor, 
tho' two attained 21 during her life, Rt v. Roli, H. 9 G. 2. (. 
3 189. . 
If A. on marriage ſettles long annuities in truſt for himſelf for 
life, to his wife for life, to the children in ſuch manner as he ſhould 
appoint, and dies % ithout appointment, leaving one child, it is entitiec 
to them as an intereſt veſted ; the father having only power of Ci 
poſing among his. children, and there being but one, the is entitled 
to the whole. Bellafis v. Uthwatt, H. 1737, 1 Ahn, 420.) 
[Where children have obtained a contingent advantage under : 
marriage ſettlement, the court will not vary it after marriage; 55 
if ſtock is transferred to truſtees to pay the dividends to the feparitt 


to her, or whom ſhe ſhonld appvint, and for want of appointment 
to her iſſue ; the court will not ſuffer any part of the ftock to k 
fold and paid to her during coyerture, Okeef? v. Caltharp, M. 1759 
1 Atkyns, 17. ] | AS ed. f 
[If A. by deed on the marriage of his ſon B. ſettles lands ont 


iſſue male of B., and if none, then to be ſold and equally fol 
among B.'s daughters; and by deed B. directs his eſtate to be - 


— 


CHANCERY, 627 2 
and the money equally divided among his ſix daughters, provided he 
ſhould have no ſon ; and afterwards, after the marriage of C., one 
of the daughters with D., he by deed, reciting the laſt covenants 
that all right either in land or money, that ſhould accrue to C. in 
her life, or to D. in her right, by the ſaid recited deed, ſhould be 
veſted in truſtees, to put out ſuch ſhare of the money raiſed by ſale 
of the manors, c. as belonged to C. at intereſt, and the rents of 
her ſhare of the eſtate, and the intereſt of the money raiſed by ſale 
thereof to pay to D. for life, then to C. for life, then to pay the 
principal to the iſſue of D. by C. (except the iſſue male of D. by C 
for the time being inheritable in the manors, &c.) ſhare and ſhare 
alike to ſons zt 21, to daughters at 21 or marriage; if any die be- 
fore their ſhares payable, to go to the ſurvivor; if all die, then to 
ſuch inheritable ſon; if no ſon, then to the ſurvivor of D. and C. 
and the executors, c. of ſuch ſurvivor ; and there is one child of 
this marriage who ſurvives his father, and then attains 21, and dies 
in his mother's lifetime; the eſtate ſhall be ſold and divided equally 
among the ſurviving daughters of B., one being dead unmarried, 
and the ſhare of -C. belongs to her ſolely, -and no part of it to her 
ſon by D. Seamer v. Bingham, T. 1743, 3 Athkyns, 54.] f 
{The court will decree the proviſion made for one child to be as 
extenſive as the parent intended, where it does not introduce a hard- 
ſhip or leave the other children in diſtreſs. Goring v. Naſh, M. 1744, 
3 Atkyns, 186.] 4 | | f | 
{If A. by marriage ſettlement recites the proviſions he is entitled 
to by his father's ſettlement, and inter al. a ſhare of 2000 J. after his 
father's death, and there is a truſt for the benefit of the iſſue of the 
marriage, and a covenant that all A. s ſhare of the 2000 J. or any 
other proviſion for the portions, of the father's younger children ag 
ſhould come to A. ſhall be within ſaid truſt; and afterwards the 
ſurplus profits of the father's eſtate limited for the benefit of his 
children, is in his lifetime decreed to be diſtributed among them 
the ſurplus ſhall not be included in the truſt, nor would a legacy 
irom the father to A. be included. Vane v. Vane, M. 1747, 1 Vf: 
x OS. 2 
If a bond is given for 2000 J. for children living at the death of 
iather or mother, and in default, to the executors of huſband, a 
child born after the father's death ſhall have a ſhare. Miller v. 
Turner, H. 1747, 1 Pef. 85. ä | | 
If a decree has ſettled a wife's portion to be laid out in land for 
huſband for life, wife for life, and then to the iſſue; the court will 
not afterwards on a ſuggeſtion that there is no probability of iſſue, 
and that the huſband is in great diſtreſs, grant part to pay his 
— and the reſt to wife's ſeparate ule. Anon. M. 1750, 2 J. 
113.41. | 
If 20, ooo J. is provided for younger children as father ſhall ap- 
point, and there are three daughters and a ſon, and father makes 
mother ſettlement reciting this proviſion, and his intent that the 
daughters ſhould have the whole, and ſettles on the ſon in ſatisfac- 
uon of his proviſion, on condition he releaſes, but makes no direct 
*pporntment of his ſon's ſhare to the daughters, and afterwards bx 
vl! gives bis daughters ſo much as (with what is provided by his 
44 | 802 marriage 


marriage ſettlement) makes their fortunes 10,000). ; they ſhall hare 
only 10,000 J. and not a ſhare of the brother's 5000 J. likewiſe, D. 
Bridgewater v. Egerton, H. 1750, 2Vef. 121.) | 
Uf by fettlement after marriage (but for valuable confideration) 
there is a truſt to raiſe portions for daughters on failure of iſſue-male, 
on whom the eſtate was ſettled in tail, they ſhall be raiſed ;-tho' the 
portion or conſideration was not paid, tho' the term was in re. 
mainder after eſtates-tail, and tho” a daughter has given a genera] 
releaſe, the ſettlement not being known. "Hylton v. Biſcoe, T. 1751, 
2 Veſ. 304.) | | 
If eſtafe is ſettled to huſband and wife for life, then to truſtees 
for a term, in cafe. of no ifſue-male, or they die before 21, to raiſe 
portions for daughters; proviſo, if they have ſon who ſhall have 
iſſue · male, or attain 215 then the term to ceaſe ; and they have a fon 
who attains 21, and dies without iflue-male in the father's life; the 
portions ſhall not be raiſed: Worſley v. E. Granville, T. 1751, 2 7%. 
337+] | 
Tat a father voluntarily ſettles 4000 /. a-piece on his five daughters, 
and by the ſame deed binds himſelf in 25,000/. to ſecure the ſur- 
plus of his eſtate above 20, ooo J. to his daughters; this ſhall be 
looked on as a bond to the daughters, good againſt voluntary claim- 
ants, but not againſt creditors for valuable conſideration. Boughton 
v. Boughton, M. 1739, 1 Atkyns, 625.] | 
[Tenant for life ſhall not account tor rents and profits towards 
raiſing portions, but ovly keep down the intereſt ; the portions ſhall 
be raiſed on the whole eſtate. Savile v. Savile, P. 1740, 2 Athy, 


458] | 
(3Z F.) Reſtraint of Marriage. 


(37 5.) When the huſband ſball make a ſettlement for the portion.) If 
a marriage be contrary to the conſent of parents, and the huſband 
| ſues for the portion; the court will not decree it, unleſs the huſband 
makes a ſuitable ſettlement. 2 &. 282. „„ 
[If huſband and wife ſue for a legacy given to the wife, the court 
will not compel the payment, unleſs the huſband makes a ſettlement 
on the wife. Brown v. Elien, M. 1732, 3 P. V. 292) 
Or, if without the privity of the truſtees for the wife; the portion 
ſhall be veſted in truſt for the wiſe, and not decreed to the huſband, 
till he makes a ſuitable ſettlement. R. Ch, R. 146. ; 
If the wife has a real eſtate by deſcent from her brother, which 
was veſted in truſtees in truſt for her; and the huſband ſues in 


Chancery for an execution of the truſt, or for other favour ; the court. 


will oblige the huſband to do what is reaſonable. 1 Fer. 40. 
[If on marriage application is made to the court to take care of 
wite's pertion, and huſband offers before the maſter to ſettle an eſtate 
in ſtrict ſettlement, but before it is done, they having no chuldren, 
petition to have it paid to huſband, the court will not order it; for 
nobody can conſent for the children that may be. Anon. 7. 1755 
2 N 671. pet 
[If money is left by a father to truſtees for the benefit of bis chil- 
dren, to be equally divided between them; and one of them a e 


marries, being under age, and without ſettlement ; and her h hill 


) 


. A S &@ N 


1 


rds 
all 


1 


| whilſt ſhe is under age, and before the truſtees have done any act 


to ſettle or divide father's eſtate, aſſigns all the ſhare he is entitled Ez 


to in right of his wife to a creditor z the court will not allow ſuch 
creditor to receive the whole fortune, without making ſome proyiſion 
for the wife. Jeuuſon v. Moulſon, M. 1742, 2 Athyns, 417.) 
[If a father gives bond to his daughter, payable at marriage, and 
depoſits it in a third perſon's hands, ſhe marries without conſent, 
the bond is delivered to huſband, and he ſues on it; on a bill brought 
by the father, and bringing the money into court, the court will order 
it to be ſettled on the wife and and her children, and grant injune- 
tion. Winch v. Page, in Sc. M. 1721, Bunb. 86.) | 
If a man deviſes 1000/7. to his daughter payable at 21 or mar- 
riage, and ſhe marries, and the huſband and wife join in a ſuit in 
the ſpiritual court againſt the truſtees and executors for the legacy, 
and the executors bring bill to compel the huſband to ſettle the 
legacy on the wife, the court will interfere, tho' the huſband does 
not crave the aſſiſtance of the court, and is ſuing in a proper court 
for the recovery of it. Harriſon v. Buckle, M. 6G. Str. 238. 
Gardner v. Walker, H. 8 G. Str. 503. „ 
Tho' the wiſe of age, appears, and is deſirous that her whole for- 
tune may be paid to her huſband, yet the court will order ſettlement 
of part. Fx parte Higham, T. 1754, 2Vef. 519. See allo Stackpole 
v. Beaumont, 3 Veſ. jun. 89. | / | 
[Where there is a flender proviſion made for a wife, on an acceſ- 
ſion of fortune to the wife, (if conſiderable, otherwiſe not,) the court 
will oblige the huſband to make further proviſion. March v. Head, 
7. 1749, 3 Atkyns, 720.] x | 
(3 Z 6.) When.not.) But upon a bill by a father againſt an huſ- 
band, who married his daughter without conſent, to make a ſettle- 
ment of the land of the wife, the court will not compel him; for 
the father has no equity to demand it. R. wpom a Demurrer to ſuch 
Bill, 1 Ver. 39. | | | 

So, if a portion is given to a daughter, and if ſhe marries with- 
out the conſent of A. to another; if the daughter will not marry, 
and gives ſecurity to indemnify the executor againſt the other per- 
* ſhall have the portion ſor the purchaſing of an annuity. R. 

K. 02, | | 
| So, if the huſband and wife demand a conveyance of lands ſettled 
in truſt for the wife; the truſtee ought to execute his truſt, without 
requiring a ſettlement by the buſband. R. 2 Ver. 626. 

So, if the huſband prays that the portion may be raiſed ; the court, 
upon circumſtances, will allow part to the huſband, without a ſettle- 
ment. 2 Ver. 762. | 3 8 | 

(If money is charged in truſt for proyiſion for a daughter, and ſhe 
marries without conſent, yet if ſhe appear and deſires the whole may 
be paid to her huſband without any proviſion, the court will direct it, 


tho' the huſband is inſolvent; for ſhe may diſpoſe of perſpnal eſtate 
1 ſhe might of real by a fine. Willats v. Cay, MH. 1740, 2 Athyns, 67. 


ra ex parte Higham ſupra, (3 Z F. )] 


lk hutband has made a ſettſement on his wife on matriage, and 


terwards money comes to her by deviſe, the court will not * 
e the 
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the huſband (if a man of credit) to make a further ſettlement at tlie 
| prayer of the executor. Adams v. Pierce, T. 1724, 3 P. V. 11. 

[Or, if the huſband is a freeman of London, and in a thriving way. 
Bid.) 15 | | 


(3 Z 7.) When the wife ſpall loſe her portion.) If a man deviſe; 
that his daughter ſhall have 2000 l. portion, but if ſhe marries bef,r; 
the age of 16, or without the conſent of A. and B., fhe ſhall have nj, 
10001. If ſhe marries with the conſent, &c, before 16, ſhe ſhafl 
have but 1000 J. R. 2 Vent. 365. R. 2 Ver. 223. cant. that ſhe ſhal 
have the 2000 J. EAT, | | 
If the father by his will deviſes 2000 J. to his daughter, and after. 
wards revokes the legacy if ſhe marries B., and the daughter marries 
B., the legacy is loſt. R. 1 Ver. 20. | | 
But if the daughter has a portion by a ſettlement, the father can. 
not annex a condition to it, that ſhe ſhall not marry without conſent, 
2 J e. 452. | i | 
II A. gives his daughter 2001. provided ſbe continues with his cu. 
ecutor till 21; but if fhe fhall be taken from the executor by her mother, 
who was a papiſt, or marries againſt the conſent of the executor, then :nly 
101. The daughter being placed by the executor with B. a clergy. 
man, with his leave viſits her mother, and there marries a papilt, 
without the privity of B. or of the executor, who upon notice il. 
ſents ; the daughter ſhall have only 10 J. for the qualification an- 
nexed to the deviſe was in nature of a condition precedent ; and the 
clandeſtine marriage, which the executor immediately difapproved, 
was againſt his conſent. Cont. per Moſler of the Rolls; but per Cov- 
per, acc. 2 Ver. 573. | | 

[If a man by ſettlement after marriage creates a term in truſt, io 
Taiſe 2000 J. a-piece for his daughters, provided they marry with 
their mother's conſent, and a yearly ſum to be paid them till they 
marry, and if either of them die before marriage with ſuch conſent, 
her portion to ceaſe, and the premiſes to be exonerated of it, or, it 
raiſed, to be paid to whom the premiſes ſhould belong, and by will 
creates another truſt term to raiſe 2000 J. a- piece more for each of 
his daughters, ſubject to the ſame conditions, and by codicil creates 
another truſt term for the better raiſing them; if the daughters marry 
without the mother's conſent, (even after they are of full age,) they 
ſhall not have either of the ſums. Per Hargwicke C. Les C.]. 
and Willes C. J. reverfing a decree of Fekyll M. R. Herve n. 
Aon, M. 10 G. 2. C. T. T. 212. P. 13 G. 2. (Com. 726.) Wi 
E, 83. S. C. | er To Og 

(If in marriage ſettlement it is provided, that if any younger child 
marries without father's conſent in his life, or after bn death with - 
out mother's conſent, ſuch child ſhall forfeit the intended fortune, 
to be diſtributed among the reſt at 21 or marriage, with conſent, 
with furtl:er proviſo, that if any ſuch child marry without conſent, 
or die before 21, or marriage with conſent, the portion to be di- 
vided among the ſurvivors at 21 or marriage, with conſent, and 4. 
one of the daughters marries without conſent, ſhe forſeits the hole 
intereſt under the ſettlement, whether certain or contingent, and 
theicfore, if another of them dies, ſhe is not entitled to her — 
ö * 6 ä aun 
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tative ſhare of her portion. Wretteſley v. Wrottefley, T. 1743, 2 At- 

N, 8 . . J ; | 7 
5 clf — are left payable at 21 or marriage, which ſhall firſt 
kappen, provided they marry with conſent, otherwiſe to fink into 
tellator's perſonal eſtate z the legacies veſt at 21, and marrying with- 
out conſent afterwards is of no conſequence. Pullen v. Ready, M. 
1743, 2 Atkyns, 587. . I | teen 

When a condition, that a perſon ſhall not marry without conſent,. 
s in terrorem. Vide ante, (2 6.) | 


(3 Z 8.) When Marriage Brokage ſhall be avoided. 


A bond given for the procuremept of a marriage between A. and 
B. ſhall not be allowed. Decreed cont. if it be without fraud; but 
the decree ibas reverſed in Parliament, - R. 3 Lev. 411. Vide 1 Ver. 
> pI | | 
: So, if upon the marriage of a ſon, the portion is paid to his mo- 
ther; the ſon ſhall be aided in equity. 1 Yer. 45 1. ; | 

If a woman borrows money of her brother, for the augmentation 
of her portion, and gives a bond for it; the bond or other ſecurity 
mall be aroided in equity as fraudulent. 1 Ver. 475. Vide poſte 
4D 3.) | 5 
| T bo the huſband dies without iſſue, it ſhall be void againſt the 
wiſe herſelf or her executor. R. 1 Ver. 475. | 
lf a mother, upon the marriage of her ſon, agrees to relinquiſh 
her jointure, for which the fon privately agrees to make a leaſe to 
the mother of another eſtate z this clandeltine agreement ſhall be diſ- 
allowed in equity. R. 2 Ver. 466. 500. | 

(If a man on his ſon's marriage ſettles part of his lands on the ſon 
in poſſeſſion, and other part on himſelf for life, vemainder to the ſon, 
with power reſerved to the father to make a jointure of 200 J. on 
payment of 1000 J. to the ſon; and on the father's ſubſequent mar- 
nage, the ſoa (without privity of his wife or her relations,) releaſes 
the 10001, and the father (without the privity of his ſecond wife or 
her relations,) gives a bond for it; equity will not ſet the bond aſide. 
Roberts v. Roberts, T. 1730, 3 P. V. 66. | 

So, a gratuity given for the procurement of a marriage, ſhall be 
refunded. 2 Ver. 392. EY 9 „ | 

So, a leaſe made by 4. for procuring a marriage between him and 
B. ſhall be avoided after his death, by him in remainder, R. in Pari. 
2 Ver. 446. Pr. Ch. 166. | | 

So, if a daughter has a portion by a remote relation, and the father 
takes a bond, before he will give his conſent to her marriage, that 
the huſband ſhall repay part, if his wife ſhould die without iſſue; 
for where the portion does not come from the father, he hall not 
ay any ſuch reſtraint upon it. R. 2 Ver. 588. | 

Zo, if upon a marriage, the huſband gives a bond, that he will 
releaſe to the father all demands, within two years after the marriage, 
R, 2 Ver. 652. ; a : | 
[If previous to marriage of A. and B. then 20 years old, articles 
ne entred into, firſt to ſecure 100 J. per ann. to C. (B.'s tervant) 
out of B. s eſtate, then the eſtate ſettled to the uſe of B. and her 
webe, (but theſe other proviſions revokable by her aſter 1 
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and about the ſame time A. gives C. a bond for 10001. which is 
afterwards given up to be cancelled, and a recovery is ſuffered to the 
uſes of the articles, and a new grant three years aftet is made of 
the annuity, which is paid by A. for ſome time after Bs death, who 
afterwards brings bill to be relieved againſt it as given for marriage 
brokage, and C. inſiſts it was for her ſervice and attendance; the 
court will. direct iſſues to try whether the bond was given in conſi- 
deration of the marriage, or for what other; whether it was made 
payable on rhe marriage, or when, and whether the annuity was 
granted in conſideration of the bond, or procuring the marriage, or 
what other conſideration, and if any other conßderation, or time, 
to be indorſed ; if the bond was given for the marriage, and de- 
livered up when the annuity conftmed, it will be marriage brokage ; 
if the annuity free from corrupt management, and the bond only 
given becauſe B. not then of age, otherwiſe, Cole v. Gibſen, 7. 
1750, 1 Vg. Sog. I 5 


(3 29.) What ſhall be done if the Marriage is diſappointed. 


If a copyhold is furrendred to B. and C. who intend to be huf- 
band and wife, for their lives, and he dies before the marriage, and. 
ſhe enjoys it for thirty years; ſhe ſhall be decreed to ſurrender and 
to account for the profits. 1 Ver. 432. 

[If A. an old man, in contemplation of a marriage to his own 

wg yn and to the benefit of B. to whom he is indebted 1050 /. 
by leafe and releaſe grants to truſtees to the ufe of B. for life, then 
to truſtees to preſerve contingent remainders, then as to ſuch lands, 
&c. as B. ſhall think proper, to truſtees for the life of ſuch perſon 
6s B. ſhall appoint in truſt for ſuch perſon, and for want of appoint- 
ment to C. for 500 years, to raiſe portions for B.'s younger children, 
and then to the uſe of the heirs of the body of B., and for want 
thereof, to ſuch perſon, Cc. as B. ſhould appoint, with power to 
charge it with 1000/., and that B. may revoke appointment, and 
make new, and for want of appointment, to B. and her heirs; and 
B. afterwards appoints the lands, &c. and the reverſions expeQant 
on her death, if ſhe dies before her marriage with A., to A. and his | 
heirs, he paying 700 J. to, &c. and afterwards makes a new appoint- 
ment of the premiſcs after her death to A. for life, then to the heirs 
of their bodies, then to D., &fc. ; A. dies, B. levies a fine to herſelf 
and heirs, many years after bill is filed by heir at law, B. pleads 
purchaſe, over-ruled, then ſuffers recovery; the heir at law is barred 
of legal right, nor is there ground to give relief in equity, on fraud, 
intended marriage not taking effect, or miſt ke; but if heir at law 
will try it at law, the court will remove the 300 years term. Largig 

v. Brown, T. 1741, 2 Atkyns, 195.) 

III a perſon who has made addreff:s for ſome time, and has rez- 
ſonable expectation of ſucceſs, makes preſents, and the lady decerves 
him afterwards, the preſents or value fhall be returned; but if they 
are made by a perſon to introduce himſclf, he is to be looked on 35 
an adventurer, eſpecially if their fortunes are diſproportionate, and 
the preſents or value ſhall not be returned. Robinſon v. Cumming, T. 


1742, 2 Atkyns, 409.] + 
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(32 10.) Or, the Portion is not all pald. : 


If by marriage articles, in conſideration of 3000 J. portion, A. is 
bound to ſettle 300 J. per ann. and afterwards it appears that 1000 J. 
of the portion was upon a prior marriage agreed to be applied other- 
wiſe; the huſband ſhall be decreed to anſwer this 1000 /. being bound 
by the eovenant of the wife dum ſola. R. 2 Fer. 448. | 

If A. by will makes his ſon B. tenant for life without waſte, with 
power to make 7 not exceeding 100/. per ann for every 1000d. 

rtion received, with further power to ſettle money on younger 
children, and B. marries C. who has 10,0007., 2000 J. whereof is 
ſettled to continue at. intereſt to, increaſe the portions of younger 
children as B. and C. ſhall appoint, or in default, equally, if any; if 
none, to the ſurvivor of B. and C. in the mean time, the intereſt to 
B. for life; this ſhall be conſidered as a 1 of 10, ooo i. received 


by B., and he may ſettle accordingly, Tyrconnel v. D. Ancaſter, 
7. 1754, 2 Je. 499. | | - 


(3Z 11.) When a Marriage Settlement ſhall purſue the Articles 
ſtrictly. | 


[If articles are entred into before marriage, and ſettlement after 
marriage differs from them, the court will ſet up the articles againſt 
the ſettlement. Legg v. Goldeuire, M. 10 G. 2. C. T. T. 20.] 

[But if both articles and ſettlement are previous to the marriage, 
the ſ-ttlement ſhall controul the articles. bid.) | | 

[Except the ſettlement is exprefsly ſaid to be in purſuance: and 
performance of the articles. Ve v. Eriſey, M. 13G. Did.) | 

If marriage articles are executed, the ſettlement ought to be 
made ſtrictly purſeant to the articles; and equity will decree ac- 
cordingly. | | Roe 18 : 

And therefore, if the articles are, that the ſettlement ſhall be t 
the huſband and wife and for life, remainder to the heirs of their bodies ; 
the court will decree an eſtate-tail to the fon. Eg. Ca. 130. 165. 

And if the huſband, without the conſent of the truſtees or of the 
ſon, then being of full age, deviſes the eſtate to the eldeſt ſon for life, 
remainder to his firſt and other ſons in tail male, the deviſe not being 
purſuant to the articles ſhall be avoided. R. Eg. Ca. 130. 

So, if a bill is brought for execution of the articles, the court wilt 
direct a ſtrict ſettlement. Eg. Ca. 131. R. F. g. 38. 

As, if the articles are for a fettlemint, within teos years, to the uſe. of 
B. for life, remainder to the heirs of his body, and if not made, to ſtand 
leiled to the ſame uſes; the court will direct a ſtrict ſettlement. .R. 
1 P. V. 622. IE: | 

[If by articles previous to marriage of A. with B., A. covenants 
with B.'s father, to ſettle lands to A. for life, B. for life, and then to 
the iſſue of this watch, in ſuch ſort, manner, and form, and ſubject to 
ſuch charges for younger children as A. fhall appoint : and it is 
agreed that all further covenants for aſſuring the premiſes to the ſaid 
uſes, or others to be agreed on by all the parties, ſhall be contained 
in the ſettlement ; if there is a daughter, an only child of the mar- 
nage, ſhe ſhall have all the land as tenant in tail, aud the ſon of a 8 

| | cond 
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cond marriage ſhall convey to her. Hari v. Middleburſt, T. 1 746 

: —_— 377. | EE Eb l 4 | » 
(3 Z 12.) When it ſhall purſue the Intent of the Articles. 1 


But where by articles it is agreed, that the ſettlement ſhall be 


the huſtand and wife for life, remainder to their iſſues of their bodies; if 
the father afterwards, with the conſent of the truſtees, make a ſet. 


tlement upon his m- life, and to his zuife for life, remainder 1 


; Preſerve contingent eſtates, remainder to the firſt and other children of 
that marriage in tail: the court will not avoid it. R. Eg. Ca, 130, 
132. l | 
855 if the father makes a ſettlement hen the fon for life, with 
er to mute a fointure upon another wife, of Goo l. per ann. ve. 
mainder ut ſupra ; the ſon cannot make a larger jointure, tho' he had 
an eſtate-tail by the articles. Eq. Ca. 131. 
So, if the father makes a ſettlement purſuant: to articles, tho! it 
varies from a ſtrict ſettlement, and gives an eſtate in tail general ta 
the wife, upon default of iſſue male; the court will not avoid it. 


If part of an eſtate is limited to huſband for life, remainder to 
wiſe for life, and after death of ſurvivor, to heirs of the body of wif: 


by huſband, and other part to huſband for life, remainder to heirs of 


his body, remainder to wiſe; the whole ſhall not be decreed in ſtrid 
ſettlement, for it appears that part was intended to be left in the 
power of the father, other part not in his power alone. Howel v. 


Havel, T. 1751, 2 V. 358.) 


(4 A) Mortgage. 
(4 Al.) The Nature of it. 


| A Mortgage is but a pledge, or ſecurity for money, in its nature, 
Co. Lit. 205, Ca. Ch. 285. Eg. Abr. 311. | 
And thall be taken as part of the perſonal eſtate. Ca. Ch. 285. 
A mortgage is redeemable in its nature; and therefore, a covenant 
that it ſhall not be redeemed, is void. 2 Vent. 364, 5. 2 Ca. Ch. 
61. |; 
ko till redemption, the eſtate is in the mortgagee by law and equity, 
. 97. 0 : | 

So, a covenant that it ſhall not be redeemed after the death of 
the mortgagor, &c. is void, and it ſhall be always redeemable, Did. 
61. | 
_ So, if the agreement be, that 4. or his hcirs male may redeem; 
the heir general or aſſignee may redeem. - R. 2 Ca. Ch. 148. 1 Vir. 


3. 190. | | 
i But by the /. 4 5 V. M. 16. if any mortgage land for 2 
valuable conſideration, and give not notice in writing under hand, 
before executing it, of a former mortgage on all or part of the ſame 
land, fuch ſecond mortgagee ſhall hold as an abſolute purchaſer, freed 
from. equity of redemption, in reſpect to the mortgagor, his heirs, 
executors, adminiſtrators, or aſſigns, | 

So, il he gave not ſuch notice of a former judgment, ſtatute, 8 


recognizance, given for ſecurity of money or like valuable "m_ 
. . * . I 
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non, unleſs, on notice thereof, under hand and ſeal, of m 

atteſted by two witneſſes, the mortgagor diſcharge ſuch former incum- 

brance in fix months after. 1 | | 
{Aſſignment of rents and profits, or of deeds, is an equitable lien; 

and aſſignee may in equity inſiſt on a mortgage. £x parte Wills, 

I Veſ. jun. 162. . | 


(4 A 2.) What ſhall be ſaid to be a Mortgage. 


If a man upon marriage agrees to make a fettlement for a jointure, 
ond to the intent that the land be diſcharged of 9001. after the death of 
the jointreſs to A. and his heirs, upon truſt for the huſband and his heirs, if 
he pays the goo l. within three years, but if he does not pay it, or dies, in 
truſt for the wife and her heirs for diſcharge of the debt and her greater 


advancement ; this is a mortgage, for artificial words do not alter the 
nature of it. R. 2 Ca. Ch. 34. | | 


So, if a man makes a mortgage, and by the ſame deed covenants 
that it ſhall not be redeemed, but during his life; yet it is a mort- 
gage, and ſhall be always redeemable, as well after his death as be- 
fore. 2 Ca. Ch. 66. HE | 
$0, if the condition is, that he or the heirs male of his body may 
redeem, R. 1 Ver. 33. 190. 2 Ca. Ch. 148. | 6 

[So, if upon a bill for forecloſure againſt the mortgagor and his + 
creditors, one creditor redeems by the conſent of the others, and the 
mortgage is aſſigned to him, whereupon he agrees, that if the credi- 
tors pay him his debt before ſuch a day, they may redeem ; this gives 
them a new equity of redemption, and they may redeem 20 years 

afterwards. R. 1 Ver. 138.] 8 
If a man makes a conditional ſurrender of a copyhold, to be void 
on payment of 200 l. at ſuch a day, and if he does not pay it, that on pay» 
ment of fuch other ſum the mortgagee ſhall be a purchaſer ; the ſurren- 
derer dies before the day of payment, and the 200/. not being paid, 
the ſurrenderee pays the other ſum to his adminiſtrator : it continues 
a mortgage, and the ſurrenderer or his heir ſhall redeem on payment 
of the whole principal and intereſt, 1 Yer. 488. | 

If A. for 3000 J. grants 601. per ann. for ſeven years, it ſhall be 
2 on payment of the principal and arrears. Dub. 2 Ver. 
288. ts 

[If A. entitled to an annuity, on perſonal ſecurity, vi 200 J., being 
2 priſoner, by indenture ſells to B. 1 50 l. per ann., part of ſaid an- 
nuity, for 1050/., with proviſo, that if A. deſires at any time to 
purchaſe back ſaid 150/., on fix months? notice, B. on payment of ſaid 
logol. (all arrears of annuity being paid,) ſhall re-aſſign, and there is 
an indorſement, that if A. ſhould re-purchaſe or redeem, he ſhall pay 
751, more; this is only a loan of money. Lawley v. Hooper, M. 
155. 3 Athyns, 278. | „ 

It a conveyance be of 2001. per ann. for 2501. to the father, who 
afterwards exhibits a bill for forecloſure, but does not proceed fur- 
ther; it ſhall be taken for a mortgage, tho' there were long leaſes 
and no redemption for 27 years. R. 1 Ch. R. 222. | 

a conveyance be abſolute, but the vendee agrees by writing under 


band and ſeal to accept his m ithi And ke ad 
oney within a year, it ſhall be redeeme 
able K. 4 Per. 84. , 5 / | / F a 


* 


(443) 
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- (4A 3.) What not, 

But an abſolute conveyance ſhall not be deemed a mortgage, cho 
be made for an under value, if it does not appear to be fo intended 
at the time of the making, by condition in the fame, or by other 
writing, &c. D. Ca. Ch. 2. | . 

Nor, becauſe there is an incongruous covenant in the deed; 28 
that the vendor ſhould not do ſo and fo with the eſtate, eſpecially if 
there has been long acquieſcence in the grantee's poſſeſſion. Cattery} 
v. Purchaſe, H. 8 G. 2. C. T. T. 61. | | | 
_ - © Tho! the purchaſer afterwards declare, that he will take his 
given for the confuleration of the conveyance, at any time, with damages fir 
27, or the like words; for if it be not a mortgage in principio, it ſhall 
not be made ſo by pare agreement afterwards. Ca. Ch. 2. R. 1 Fer, 
268. $ 

So, it ſhall not be deemed a mortgage, if there be not a mutual re. 
medy, for the mortgagor to have a redemption, and for the mort. 
gagee to enforce the payment of his money, D. Ca. Ch, 2, Vid 
1 er. 395, 

As, if a man, in conſideration of 1000 J. paid to him by another, 
who had married his couſin, conveys land to him and his heirs, with 
a proviſo, that if he pays the principal and intereſt during his life, the 
ether ſhall re-convey, and if he does nat pay, that his heirs ſhall not ri. 
deem: it is not a mortgage; for it was intended as a ſettlement, and 
the mortgagee could not forecloſe during the mortgagor's liſe. R. 
2 Pent. 365. 2 Ca, Ch. 60. 1 Ver. 8. 215. 232. 

So, if a mortgage be for 500 J., and mortgagor covenants to pay 
700 l. to his wife after his death, and afterwards deviſes the lands to his 
wife, if the 700 l. is not paid at the time, Me paying the mortgage ; it 
the 700 J. is not paid, the land ſhall not be afterwards redeemable on 
payment of the 700 J. and 500 J. with intereſt. Semb. per Hal, 
Hard. 5 11. 1 | AP. | 

If A. deviſe lands to B., upon condition that he pay 5001. to hu 
daughter within fix months after ; otherwiſe to the daughter and her hairs; 
| It ſhall not be conſtrued a mortgage; but the daughter ſhall take by 
the limitation, if the 500 /. be not paid. R. 1 Ver. 402, 430. 
| Yet, where a ſettlement is made on daughters and their heirs, 
until he in remainder £7 001, to the daughters ; it fhall be in the na- 
ture of a ſecurity for the money, and the other incumbrances, 3s 
well as he in remainder, ſhall redeem, and the daughters account 
for the rents and profits, bat not ſink the principal (annually as in the 
caſe of a common mortgage) till one third of the portion be raiſed. 
R. 2 Ver. 523. 577. MET 

[Law and equity will make a ſtrong preſumption in favour of 21 
years uninterrupted poſſeflion, tho' circumſtances ſee m to ſhew chat 
the inheritance was not intended to be conveyed. Cooke v. Cooke, M. 
1740, 2 Athyng, 67.] | 

— (4 A 4.) Who may redeem. | 

Altho' a moztgage be forfeited, it may be afterwards redeemed in 
Chancery, on payment of principal, intereſt, and charges. " 
An equity of redemption is an inherent right to the land, wh 
- binds thoſe who come to it in the pa, or otherwiſe, Hard. 491 
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Tho it be the king himſelf. Semb. Hard. 469. 

And the heir or executor may redeem, 1 Ch, R. 186. ſays, the 
heir ſhall redeem, and not theexecutor, ; | 

If the executor has affets, the heir may compel him to redeem for 
his benefit. Per Hale, Hard. 5 12. : F - 

If an annuity be granted out of land, with a proviſo for red * 
tion, it may be redeemed. 1 Ver. 209. 5 ra 

He who comes in by a voluntary conveyance, may redeem. 1 Ver. 
103. Eg. Abr. 315. — | x 

it land be devifed by the r, the deviſee ſhall redeem and 
not the heir. 1 Ch. R. 191. | | N 


If a mortgage be made before marriage, and afterwards the ſame 
land is ſettled upon the wife for a jointure, the wife may redeem z 
and after her death the executors of the wife ſhall hold the land, till 
the mortgage, allowing a third part, is ſatisfied 7 the perception of 


the profits, or redemption. Ca. Ch. 271. X. R. 475. 1 Ch. R. 
220. Eg. Ab. 219. 222. | 
80, if articles are made for a marriage ſettlement, and afterwarlls 
the land is mortgaged to a man who has no notice of the articles, 
the wife ſhall redeem, c. KR. 2 Vent. 343. | ES: 
{If by articles and by ſettlement, both previous to marriage, lands 
are ſettled on A. for life, then B. for life, and then to the heirs male 
of A. on B. begotten, and A. ſuffers recovery, and mortgages to C., 
whoſe repreſentative with A. convey their intereſt and the equity of 
redemption to D., and one perſon was concerned for all parties in 
the mortgage and aſſignment ; the court will not ſet aſide the mort= 
gage, A. having been tenant in tail, but will give his ſon leave to re- 
deem. D. Furrict v. Warrick, H. 1745, 3 Atkyns, 291.) 
Ho, if a ſettlement be made after mortgage, a remote remainder- 
man, to whom the ſettlement was voluntary, ſhall have the equity of 
redemption. Semb, Ca. CH. 220. | PER 
So, a man entitled by ſettlement, ſhall redeem, and not the heir- 
general, tho' he prays it. 1 Per. 182. 5 WR 
Tf A. and his wife mortgage the eſtate of the wife, and the huſ- 
band covenants to pay, and afterwards does pay, but takes an aſſign- 
ment to himſelf; it ſhall be decreed to the heit of the wife. X. in 
Parl. 2 Ver. 438. | | 
lf a mortgagee purchaſes the reverſion, the heir ſhall not be 
ſuffered to try the title at law, before he will declare whether he will 
redeem. 1 Ch. R. K | | 5 
If a man makes a mortgage, or acknowledges a ſtatute, and after- 
wards gives a judgment. or mortgage to another, the ſecond perſon 
ſhall redeem the firſt -incumbrance. Semb. Ca. Ch. 36. Cont. 
| Med. 115. Ace. Cb. R. 2. 2 Ver. 663. [Enacted accordingly | 
by4& 5 V. & M. c. 16. where the ſecond mortgage is without 
notice of the firſt.] ) 5 | x 
But the cognizee of a judgment ſhall not be aided againſt a pur- 
chaſer in equity, unleſs he bad expreſs notice of the judgment before 
bis purchaſe. R. Ca. Ch. 37 
Nor, if he had the cognizor of the judgment in execution. Semb, 
ant. Ca. Ch. 37. . | 6 = 
[If the inheritance of land mortgaged for a term be conveyed by a 
>:frazable but equitable title, and afterwards conveyed to another by — 
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legal and equitable title, the latter ſhall have the equity of redemption 
Hag ſhaw v. Yates, M. 6 G. Str. 240.] e 2 
[If A. obtains judgment againſt B. on a promiſe of marriage, and 


| before execution B. mortgages his whole effects, and goes abroad; 


A. ſhall be allowed to redeem. King v. Mariſhal, M. 1744, 3 4. 
&yns, 192.] | 


FA judgment creditor muſt take out execution before he is entitled 


to redeem. Shirley v. Watts, M. 1744, 3 Atkyns, 200.) 

[If there is only an equity of redemption in a legal eſtate in 2 
debtor, (the legal eſtate being in a mortgagee, ) a plaintiff at law, who 
has lodged an elegit or eri facias with the ſheriff, may come into 


© Equity to redeem a ſubſequent incumbrancer, and for diſcovery of the 


conſideration of the aſſignment. Burdon v. Kennedy, T. 175), 3 4. 
nt, 739. ä | 
So, a creditor by judgment ſhall be preferred in the redemption to 
A creditor by ſtatute. R. 1 Ver. 293, 4. | 
If a man makes a voluntary conveyance, and afterwards mortg; 
the land, tho' the conveyance is fraudulent and void as td the mort. 
gagee, yet it is ſufficient to give the equity of redemption. R. Ca. 


Ch. 5 9. | : N | : 
If à mortgagor becomB® bankrupt, the aſſignee of the commiſſioners 


of bankrupt ſhall have tlie equity of redemption. Dub. Ca. Ch. 71, 


” 


Adm. 2 Ver. 156. ; | | 71 
If 4. confeſſes a judgment, which is not to take place till after 
the death of a perſon, and during his life the mortgaged eſtate de- 


ſcends from A. to his heir, who mortgages it to B., who has no notice 


of the judgment, the heir becomes bankrupt before the death of the 


perſon, B. is appointed aſſignee; the repreſentative of the judg- 
ment creditor ſhal! redeem, and not the aſſignee, Stoneherver v. 
Thompſon, M. 1742, 2 Athyns, 440. | 
If an adminiſtrator makes a mortgage of a- term, which he has 
adminiſtrator, his executor ſhall redeem, and not the adminiſtrator 
de bonis non, & c.. Ca. Ch. 224. W Ae 
If land be ſettled upon the wife for a jointure, andafterwards the huſ. 
band and wife join in a mortgage, and the huſband dies, the wife maj 
redeem, paying a third part, and the heir two parts of the principal 
money; and if the wife pays more than a third part, her executors 
ſhall hold the land till the reſidue is ſatisfied. R. 2 Ca. Ch. 100. 
But there the money borrowed was to rebuild the tenements ſettled; 
and there was a pare agreement that ſhe ſhould redeem.  _ 
So, the wife may redeem, if the redemption be limited by the huf- 
band alone to him and his heirs. 1 Ver. 213. ; 
So, the heir or aſſignee may redeem, tho? the redemption be |: 
mited only for his life, or to the heir male, &c. Vide ante, (4 A+, 


(4 A 5.) At what time. 
No certain time is limited for the redemption of a mortgag*- 
Ca. Ch. 102. Eg. Abr. 313, ; 
But after 20 years, (which by the flatute of limitations, is al- 
lowed for entry,) Chancery will not admit a mortgagor to redeem 
without ſpecial cauſe. Semb. 20 Car, 2. Ca. Ch. 102. R. 22 Car. 
2 Vent. 340. Semb. 23 Car. 2. Ca. Ch. 220. 1 Ch. R. 128. 206. 


Eg. Ca. 185. Eg. Abr. 315. Fenner v. Tracy, FP. 1731, 3 


Harvey, M. 1736, 3 P. V. 288. | 


CHANCERY. 639 


And if a bill be for-redemption after, the defendant ſhall plead, or 


demur to it. Ca. Ch. 102. 1 Ch. R. 184. Jenner v. Tracy, P. 
1731, Belch v. Harvey, M. 1736, 3 P. V. 288. . 

Yet, redemption of a mortgage after 20 years is allowed in caſe of 
infancy or coverture, Sc. which are excepted by the ſtatute. 2 Vent. 
340. 1 Ch. R. 193, 4. Jenner v. Tracy, P. 1731, Belch v. Har- 
vey M. 1730, 3 P: W. 288. . . 

So, after 20 years, if during that period mortgagee has treated it 
2s redeemable by keeping accounts upon it. 2 Vef. jun, 84.] 

[Equity of redemption of a term cannot be taken in execution. 
Lyfter v. Dolland, 1 Vef. jun. 431. 3 Bro. C. C. 478. S. C.] 


_ - [Huſband and wife, ſeiſed in fee in right of the wife, mortgage by 


fine, and afterwards convey the equity of redemption by leaſe and re- 
leaſe to the mortgagee ; he having continued in. poſſeſſion, as com- 
plete owner, for more than 20 years during the life of the huſband te- 
nant by the curteſy, the heir of the wife held to be barred of his 
equity of redemption by Japſe of time. Corbett v. Barker, 1 Anftr. 138.] 

[On re-hearing, decree reverſed, and redemption directed. 
3 Ar. 755] ZI 2 

[On a bill to redeem, the mortgagee cannot object that the bill does 
not {ate a valid legal conveyance to him. Roberts v. Clayton, 3 Anfr. 


„ 


as it is in the proviſo in the ſtatute of limitations. Per Talbot 
Jenner v. Tracy, P. 1721, Belch v. Harvey, M. 1736, 3P.W. 218. 


715.) 
a [After the diſability removed, ten years ſhould be the rule in N | 


| [Aﬀter 25 years poſſeſſion, the court will order a redemption on de- 
fendant's conſent, but not otherwiſe. Procter v. Oates, H. 1740, 


2 Alk. 140.] 


[Coverture is no excuſe for not redeeming a mortgage; for if a 


woman becomes aſterwards diſcovert, the ſtatute of limitations will 


run from that time; even tho? ſhe marries again, it will run after the 


ſecond marriage. Anon. T. 1742, 2 Athyns, 333. 

(Nor, tenancy by the curteſy; for it is of no conſequence to the 
mortgagee who has the equity of redemption ; if they do not make 
uſe of it they ſhall be barred. Mid.) © Bros "Fr 

[But if 17 years after the mortgage, and 12 years before filing the 
bill to redeem, the mortgagor's agent ſettles an account in order to 
pay off the mortgage, it will ſave the redemption. Bid. 

[If a man, by will or any other deliberate act, take notice that he | 
is only mortgagee, ſuch circumſtances: will take the cafe out of 
the rule that a mortgagor ſhall not redeem after 20 years. 2 Brown. 
399-] - | 1 | 

(But if without ſuch circumſtances he claim by better title in his 
anſwer, the rule ſhall take place. 1d. 397, 8, 9.) | | 

So, redemption ſhall be allowed, before the day for payment 
fed at many years diſtance. 1 Ver. 184. 394. KIND 
So, redemption of an eſtate, extended upon a judgment by elegit, 
is allowed at any time, tho' a prior bill for redemption is difmiſſed. 
Ver. 397, 8. 468. | | 

(If J. and his wife, by leaſe and releaſe and fine, convey two meſ- 
wages to B. and his heirs, till he ſhall receive by the rents 50 J. and 
tereſt, and then to the uſe of 4. ſor life, remainder to the wife for 

de, Se. ; there never can be a forfeiture; and no bar ariſes from 
| | length 


1 


_ 


645 CHANCERY. 


length of time, the mortgagee being only in the nature of tenant 5 
 elegit. Yates v. Hambly, T. 1742, 2 Athyns, 360.) 7! 
Allowed upon a mortgage after a poſſeſſion for ſixty years, u 

the mortgager agreed 3 the mortgagee ſhould hold ul N 
ſatisfied. 1 Ver. 418. Eg. Abr. 314. | 5 
After 40 years, and three or four deſcents, where there was infancy 
or coverture for the greateſt part of the time, and an account with 
the mortgagee, and bill for forecloſure. 2 Ver. 377. Eg. Abr. 
14. =o: | 
8 So, redemption was allowed, after a fine by the mortgagee, and 
non- claim. 1 Ver. 132. | | 
So, after a forecloſure againſt the mortgagor, upon a ptior mort- 
gage, and a purchaſe ſince the decree. XR. Ch. R. 408. l 
So, redemption was allowed, after releaſe of the equity, where 
the eſtate was-of greater value, and therefore probable that the re. 
| teaſe was upon other truſts, which did not then appear. Ca. (I. 
107. WE 
But after the equity forecloſed againſt the mortgagor, a remote 
remainder-man ſhall not redeem an ancient mortgage, tho' no party 
to the decree of forecloſure. R. Ca. Ch. 220. | 
So, after a mortgage, Cc. for many years, no redemption ſhall be 
_ againſt a purchaſer, and a poſſeſſion for 30 years. 1 Ch. R. 144, 5. 
[If A. agrees with B. for the purchaſe of certain meſſuages, and 
A. deſires C. to advance the purchaſe- money, the premiſes to be 
conveyed to C., but redeemable by A. on paying C. principal and 
gin a C. pays the money, has the conveyance, and continues 
in poſſeſſion for upwards of 30 years without an account being de- 
manded-; C. is entitled to an abſolute eſtate. Yates v. Hambly, J. 
2742, 2 Atkyus, 360.] | | 
Sa, where 50 years were elapſed, and tho' a redemption was at- a] 
tempted at the end of 30 years, there was acquieſcence for 30 yeats 
after, no redemption was allowed. 2 Ver. 418. Eg. Abr. 3 14. 


If a leaſe for 60 years is granted as a collateral ſecurity for money in 
ſecured by a recognizance alſo; at the expiration of the term the 4c 
inheritance ſhall be re-conveyed on payment of what is due. Tame. 
v. Confet, M. 1745, 3 Atiyns, 261.] | ter 


[The aſſignee of the equity of redemption, tho' for a very ſmall 1 
confideration, ſhall redeem, if the bill is brought to redeem within 
15 years of the time when it appeared plainly to be a mortgage; but 
he ſhall be conſined only to ſurcharge and falſify, and intereſt ſhall 
be allowed at 5 per cent. Anon. P. 1746, 3 Atkyns, 313-] 

[If A. conveys lands to B., and there is an agreement by ſeparate 
articles, that on A.'s repaying the money advanced, and 50 J. for im. mor 
provements that B. might make, B. ſhall re-convey ; 4.'s ſon ma) 
redeem 12 years afterwards, in one year after coming of age. Hats 
v. Wind, 1748, 1 J. 160.] | 


(4 A 6.) Upon what Terms one may redeem. 


[If oppreſſion appears in the mortgagee, the court will direct in 
the decree every thing to be taken molt ſtrongly againſt him. Mi- 
ford v. Featherſlonhaugh, T. 1752, 2 Vg. 4. 
If a mortgagor redeems, he ought to pay principal, intereſt, * 


coſts. | Mortgage 


CRANEERTY | Gen 


[Mortgage takes a bond from the aſſignee of the deviſee of mort- -_ 
gor for the arrears of intereſt then due, and gives a receipt; the 
bond is unpaid; the intereſt is {till ſecured by the mortgage. Hard- 
wick v. Mynd, 1 Anſtr. 111.] ENS 
[Bill againſt the deviſee of mortgaged premiſes by the heir of mort- 
gagor for diſcovery and redemption, charging acknowledgments, that 
the eſtate was held in mortgage, and that accounts hat been kept: 
plea of poſſeſſion for fifty years under conveyances from the mort- 


gagee z ordered to ſtand for an anſwer. Lake v. Thomas, 3 Vef. jun. 


17. | 
| 6 huſband and wife, in right of wife, by fine make a mortgage 
& ſor 300 J., and 200 f., part thereof, is afterwards repaid, and then 
a the huſband borrows of the mortgagee more money, which is in- 
e dorſed upon the mortgage; tho' no other fine was levied, yet the heir 
e. ſhall not redeem without payment of the whole; for the mortgagee 
h. has a right in law, and has equity for all the money. R. 2 Ca. Ch. 
98. Vide Prior Incumbrance, poſt. (4 A 10.) | 
te If a man in remainder after an eſtate for life redeems a mortgage, 
ty he ſhall pay only two-thirds. 1 Yer. 404. Ca. Ch. 271, 
Tenant for life ſhall pay two-fifths, and he in remainder three- 
be ſiſths. 2 Ver. 267. | 
5. But if he in remainder does not pray a redemption till the life de- 
nd termines, he ſhall pay the whole, having intereſt abated during the 
be life, R. 1 Ver. 404. 3 ; | | 
od If he, who has an equity of redemption only for life, will redeem, 
ues the mortgagee ought to exhibit a croſs bill, that the land may be ſold, 
de- and after payment of the mortgage, &c. the ſurplus be divided 
F. amonglt the tenant for life and them in remainder, 2 Per. 117. 
If a mortgagee enters upon forfeiture of the mortgage, he ſhall be 
at- allowed upon his account, when the mortgagor redeems, intereſt for 
cals the intereſt due at his entry. D. Ca. Ch. 258. | % 
So, if an account be ſtated between the mortgagor and mortgagee, 
ney intereſt ſhall be allowed for the whole due upon the account. Ch, R. 
the 409. Dub. 2 Ver. 392. - x 
ame. do, an aſſignee of a mortgage ſhall be allowed intereſt for all in- 
tereſt due at the time of the aſſignment. R. Ca. Ch. 68. 258. Dub. 
mall Ver. 169. Vide ante, (3 8 3, 4.) | 
thin 90, if the annual rent does not ſatisfy the intereſt, the mortgagee 
but hall be allowed intereſt for the reſidue of the intereſt covenanted to 
hall be paid ; for he might have recovered damages at law for the non- 
payment. 1 Per, 194. 1 
arate So, he ſhall be allowed all coſts expended at law in defending his 
r im- mortgage againſt an entail. R. 2 Ver. 5 36. 
| may A mortgagee ſhall be charged only for profits received by him, not 
Baker 5 1 185 he might have received. Ca. Ch. 258. Vide ante, 
2 55 6. | | 
A mortgagee ſhall account for all profits by him received, tho” he 
: had poſſeſſion by agreement from the time of the mortgage, and ſhall 
ec in not ſet the profits in balance againſt the intereſt. 1 Ver. 477. 
Mu- Shall not have the benefit of a collateral agreement to ſell him ſo 
much of the land for ſuch a price; for he can require his principal 
h and and intereſt only, 2 Ver. 520. | 
. [The court will not allow a mortgagee more than principal and in- 
tgage* Vol. II. + os. | ; tereſt, 
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tereſt, tho' there was a private agreement that he ſhould have an al. 
lowance for receiving the rents. French v. Baron, H. 1740, 2 4 
kyns, 120.) $f IM 

If a mortgagee commits waſte, pending the account upon a bill 
for redemption, the court upon affidavit and motion will direct the 
defendant to deliver poſicthon to the plaintiff immediately, tho” he be 
a pauper, upon ſ-eurity to pay the whole due upon the account, when 
determined. 2 Ver. 392. 

If an advowſon be appendant to a manor in mortgage, and upon 
avoidance the mortgagee preſents, an injunction ſhall be granted to 
ſtay his proceeding, if the mortgagor tenders payment of principal, 
intereſt, and coſts. 2 Ver. 401. | 

Tho! the mortgagee has a bill to forecloſe, and the mortgagor no 
bill to redeem, for until decree of forecloſure, the mortgagee is but 
a truſtee for the mortgagor, as to the adyowfon, R. 2 Per. 401. 


* HERNE 
If the mortgage was of an eſtate in fee and for life, the mort. 
gagee ſhall account for all profits received during the life, tho he 
lives for many years, and not only for the value of the eſtate to be 
ſold ; tho' the fee is not ſufficient for the money due at his entry, and 
tho* the redemption was, nut within 20 years. R. cont. but that re- 

verſed in Parl. Ca. Ch. 19. 
If a mortgagee has judgment in ejectment, and afterwards. refuſes 

to take execution, he ſhall anſwer for the profits, as in the caſe of a 

voluntary default. 1 Ver. 258. | | | 

So, if the mortgagor becomes bankrupt, and the mortgagee, to 
prevent the aſſignees getting poſſeſſion on an ejectment by them, al. 
ſiſts the mortgagor with his mortgage, to detain the poſſeſſion, and 
yet does not enter; he ſhall anſwer bh the profits from the delivery 
of the declaration in ejectment. R. 1 Per. 267. | 

So, if the mortgagee, after judgment in <jeAment and poſſeſſion, 

permits the mortgagor to take the profits to the prejudice of other in- 

cumbrancers, who would redeem him, he ſhall be charged with the 
profits from the time of his entry. 1 Ver. 210. | 

If a mortgagee covenants to make a leaſe for four years, and then 
the mortgagor redeems, he ſhall not be ſubje& to the leaſe unle\s 
where there was a neceſſity for a leaſe ; for no incumbrance by the 

TH mortgagee binds the mortgagor. R. Mod. Ca, in Hg. 1. 

, [The mortgagee of an eſtate for lives may renew them as they 
fall in, (tho' he cannot compel the mortgagor to do it,) and it ſhall 
be added to the mortgage-money. Lucam v. Mertins, M. 17 6. 2. 

Wilſ. 34-] 

2 So, a mortgagee ſhall not have the beneſit of a covenant for pte. 
emption, where he has both parts of the indenture in his hands, and 
does not give notice, or make claim of the covenant, before a con- 
tract for ſale. Mod. Ca. in Eq. 2. 

| [A mortgagee in poſſeſſion ſhall not be obliged to quit the eſtate to 
a purchaſer, till he pays him principal, intereſt, and coſts. Davy, 
Barker, P. 1737, 2 Atkyns, 2.} 

1 If the purchaſer of an equity of redemption upon an old extent 

= will redeem againſt 4., who hath purchaſed the extended intereſt; 

A. ſhall account for the profits from the time of his purchaſe on 

| and the profits before ſhall be balanced againſt the intereſt. 2 x 
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[If A. 2 mortgagee, brings bill to redeem againſt J. a judgment 
creditor who has one ſubſequent and two prior judgments, of which 
he has taken an aſſignment, in the ſame eſtate, by defire of the 
mortgagee, and on a decree for ſale B. had been reported beſt pur- 
chaſer ; A. ſhall pay him intereſt for the accumulated ſum paid for 
the jadgments, 5 I. per cent. on the principal, and 4 l. per cent. on the 
intereſt, and B. ſhall account for the profits received on the three 
indgments. Aſbenhurſt v. Fames, H. 1745, 3 Atkyns, 270.] 5 
If A. exhibits a bill to redeem a mortgage, he ſhall not encumber 
the accountwith the breach of collateral covenants, in the leaſe of a 
colliery. 2 Ver. 462. 1 | 
When a man ſhall not redeem one mortgage without redeeming - 

another ſecurity, vide pot. (4 A 10.) 
[A mortgagor may redeem without paying off a bond-· debt; but 
the heir at law muſt, becauſe the eſtate becomes aſſets. Morret v. 
Pulle, T. 1740, 2 Athyns, 52.]J _ | | 

If the mortgagor tenders the money at the day, the mortgagee ſhall 
not have intereſt for it from the time of the tender and refuſal, upon 
afidavit that he had not made any benefit of it. 2 Ca. Ch. 206. 

(If there are covenants on the part of the mortgagee in the re- 
alignment, he may refuſe to take the principal and intereſt tendred till 
he can adviſe whether he can ſafely execute; therefore the deed 
(hould be left with him, and a time appointed to pay after he may 
have adviſed, Viliſbire v. Smith, P. 1744, 3 Attynt, 8g.] | 

So, after forfeiture of a mortgage, if the mortgagee upon dif- 
courſe refuſes acceptance, and — the mortgagor makes a 
tender at his houſe; tho' the mortgagee was not preſent at the ten- 
der. R. Ca. Ch. 29. | | 

90, generally, he ſhall not have intereſt upon intereſt. 1 Ver. 
194. Vide ante, (3 & 3, 4, 5.) Vide ſupra. | | 

lf A. mortgages a houſe, which by accident becomes deficient to 
ſrisfy the money, and afterwards is a, bankrupt ; the houſe ſhall be 
dad, and the mortgagee ſhall come in as a creditor for the money not 
ſatisfied, Eg. Abr. 312. 6 | 

if the mortgagee has deviſed the lands to A. for life, and after- 
wards to B. in he, B. ſhall have a proportion of the money, if the 
mortgage is redeemed. 1 Ver. 70. Vide ante, (3 V 6.) 

And the uſual proportion is, one-third to the tenant for life, and 
two-thirds to him in fee. 1 Ver. Jo. | | | 
(If a man deviſes his eſtate, already mortgaged to A. in tail, the 
reverſion in fee to the right heirs of her brother, of whom ſhe is 
one, and A. levies fine, and conveys to B. by leaſe and releaſe, in | 
confderation of money paid, and of paying 600 J. on the m 1 
ws Paying legacies charged on the. eſtate, and afterwards marries B., 

0 previous thereto the eſtate is ſettled on B. for life, then to 4. 

or 99 years, if ſhe ſo long live, then to the iſſue of the — 

Ih remainder over; and afterwards B. takes aſſignment of 

mortgage, and receives the rents, and continues in poſſeſſion o 

death; the reverſioners may redeem on paying their ſhare and 

2 on the mortgage, and on the legacies paid, from the time of 
rr only. Ane ſhury v. Brown, T. 1750, 1 J. 477. ] 

3, IJ. 7 C. 2. c. 20. , 1, if an action be brought in any of the 
urs at Wefmin/lter, or in the great ſeſſions, or in the ſuperior 

e courts 
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courts of Chęſter, Lancaſter, or Durham, or any bond for ſecuiin 
the payment of money borrowed on mortgage, or for Neben 
of covenants, or an action of ejectment be brought for the recoye 
of mortgaged premiſes in any of theſe courts by the mortgagee, 6: 
and no ſuit of forecloſure. be depending in a court of equity; then 
if the perſon, Cc. having a right to redeem, pay to the plaintiff, or 
in caſe of his refuſal to accept, bring into court the principal and in- 
tereſt due on ſuch mortgage, and all coſts, (the whole to be aſcer. 
tained by the court or officer appointed by the court,) the money ſo 
paid or brought into court ſhall be taken as a full ſatisſaction and 
diſcharge of ſuch mortgage, and the court may, by rule or order of 
court, compel the mortgagee, &c. at the coſts of the mortgagor, Er. 
to re-convey, &c. and deliver up all deeds, &c. relating to the tite 
of ſuch mortgaged premiſes.) 
And by / 2. on bills of forecloſure being filed in any court of 
equity, the court, on afplication made by the defendant, &'. having 
a right to redeem, Oc. and on his admitting the plaintiff's title, 
may, before hearing, make ſuch order or decree as might have been 
made if the cauſe had been regularly brought to hearing; and all par. 
ties to ſuch ſuit ſhall be bound by ſuch order or decree ſo made, to 
all intents and purpoſes as if ſuch order or decree had been made by ſuch 
court, at or ſubſequent to the hearing of ſuch cauſe or ſuit.] 
[Tho? a decree be made on motion by virtue of this cauſe, yet from 
the latter words of it, ſuch decree cannot be diſcharged on motion, 
1 Brown, 515.] | 5s | 
[But this act ſhall not extend to cafes where the right of redemp- 
tion is controverted, or the money due not adjuſted, or to prejudice 


any ſubſequent mortgage. / 3.] c 
[A reference under this act muſt proceed on admiſſion of the prir- 2 
cipal and intereſt due on the mortgage; and the maſter cannot ad- 
mit evidence. Henſon v. Hewſon, 4 Veſ. jun. 105. J | [ 
Vide poſt. (4 A 10.) 
(4 A 7.) When a Mortgage ſhall not be redeemed. : 
By thef.4& 5 V. & IM. 16. if any mortgage land for a valuable m 
conſideration, and give not notice in writing under hand, belor: 
executing it, of a former mortgage on all or part of the ſame land, an 
ſuch ſecond mortgagee ſhall hold as an abſolute purchaſer, freed fron ar 
equity of redemption, in reſpect to the mortgagor, his heirs, execu- tel 
tors, adminiſtrators, or aſſigns. | ga 
So, if he gave not ſuch notice of a former judgment, ſtatute ot ; 
recognizance, given for ſecurity of money, or like valuable conſider- me 
ation, unleſs on notice thereof under hand and ſeal of the mortgaget, firſ 
atteſted by two witneſſes, the mortgagor diſcharge ſuch former in- 60 


cumbrance in ſix months after. 5 
So, if ſuch ſecond mortgagee aſſigns to another, it continueslme- 


deemable. 2 Ver. 590. | 
If A., who has a ſubſequent mortgage, redeems the ſecond, he allo 


ſhall hold, without redemption. id. hs 
But if A. by artifice obtains a ſecond mortgage, he ſhall not 
any benefit of the ſtatute, tho* he had no notice of the prior morte 


K. 2 Ver. 590. 5 = 
(If relief is prayed where a mortgagee is party, it l 
f Fae | | red ee 
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redeem ; if on reference they do not redeem, the court will difmiſs 
the bill, which is equivalent to a forecloſure. Cholmley v. Counteſs 
of Oxford, H. 1741, 2 Atkyns, 267.] | 

[If there is a decree of forecloſure in common form, and the mo- 
ney is not paid, and a long time elapſes, but no final order of fore- 
cloſure; this is a good defence to a bill for redemption, but not by 
way of plea. Senhouſe v. Earl, T. 1752, 2 L. 450.] a 

[If A. transfers 2500 J. Eaft India ſtock to B. to ſecure 2000 J. and 
intereſt, and B. executes a defeazance, and 21 years afterwards the 
repreſentative of A. brings bill, the court will not decree a redemp- 
tion. Lockwood v. Ewer, P. 1742, 2 Athyns, 303.] 


(4A 8.) Aſſignment of a Mortgage. 


[Aſſignment of a mortgage without the privity of the mortgagor ; 
the aſſignee takes ſubjeò to the account between the mortgagor and 
mortgagee. Matthews v. Walauyn, 4 Veſ. jun. 118.) | 

If a mortgagee aſſigns the land mortgaged to another after for- 
feiture, the mortgagor ſhall be admitted to a redemption upon a bill 
againſt the mortgagee and his aſſignee. R. Ca. Ch. 3. 

So, upon a bill againſt the mortgagee only; for the aſſignee plead- 
ed outlawry in the plaintiff, by which he was barred as againſt him, 
and the cauſe was heard againſt the mortgagee only. Ca. Ch. 3. 

And ſuch aſſignment ſhall be taken as a new mortgage at that time. 
Did. 218. | | : 

If the mortgagee aſſigns without the conſent of the mortgagor, it 
may be decreed, that the mortgagee account for all the profits be- 
fore and fince the aſſignment. R. Ca. Ch, 3. | | 

If a mortgagee aſſigns, an account between him and the aſſignee 
does not bind the mortgagor ; but a maſter of the court ought to ex- 
amine how much was then due, and how much paid. Bid. 68. 

But the mortgagor, if he redeems, ought to pay as much as was 
bend fide paid by the aſſignee, and intereſt for it. Vide ante, (4 AG.) 

So, if a man purchaſes an aſſignment of a mortgage at an under 
value, he ſhall have the benefit of it; and the mortgagor ſhall not 
redeem againſt him without paying the whole money due upon the 
mortgage and intereſt for it. 1 Sal. 155. 1 Yer. 476. = 

So, if A. mortgages for ſo much, to be repaid within five years, 


and intereſt annually, if the mortgagee aſligns before the five years 


are expired, and after forfeiture by non-payment of the intereſt ; in- 


tereſt ſhall be paid for the ſum paid by the aſſignee, before the mort- 


gagor can redeem, R. 2 Ver. 135, . 

If a mortgage be to A., his executors, and aſligns for years; the 
mortgagor ſhall be tenant at will to all the aſſigns, as well as to the 
firſt mortgagee. Skin. 424. Vide Eftates, (H 1.) 


(4 Ag.) A Mortgage belongs to the Executor or Adminiſtrator of 
| | the Mortgagee. 


If a mortgage is redeemed, the money ought to be paid to the 
executor, and not to the heir of the mortgagee ; ſor it is a part of the 


. perſonal eſtate. R. Ca. Ch. 88. 


So, tothe adminiſtratrix. R-2 Ca. Ch. 52. 187. 1 Ver. 4. 412. Vide 


in Condition, (G 2.) 


Tho' the mortgage be in fee, and the condition be for payment to 
is heirs or executors, and tho' the executor does 
E753 | not 


-bwey —— — — - 
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not want aſſets, and there be no covenant for payment of the money. 
Cont. 1660, 1 Ch. R. 181. Cont. 11 Car. 1. Dub. 19 Car. 2. Ci. 
Ch. 88. R. upon ſolemm debate, 28 Car. 2. Per Finch, Ca. Ch, 287. 
D. 2 Ca. Ch. 52. K. 2 Ca. Ch. 187. 1 Ver. 412. 1 Ch, R. 264, 
279. 2 Ch. R. 39. : 

Whether the mortgage be forfeited or not forfeited at the death of 
the mortgagee. R. 33 Car. 2. 2 Vent. 351. 2 Ver. 193, | 

And if the heir exhibits a bill for forecloſure, without the executor 
or adminiſtrator, it ſhall be diimiſſed on demurrer. K. Ca. CI. 31. 
2 Ca. Ch. 29. | | | 

And if the money is paid to the heir, upon a bill brought by the 
executor, the heir ſhall be decreed to pay it to him. R. 31 Cur, J. 
2 Vent, 348. 5 


Otherwiſe, if payment was made to the heir at the day limited by 


the mortgage. Se nb. 2 Ca. Ch. 221. ä 

So, before payment, the executor or adminiſtrator, upon à bill 
againſt the heir and mortgagor, may have a decree for payment to 
him. R. 2 Ca. Ch. 221. | ON 

So, an executor or adminiſtrator upon a bill, may oblige the heir 
to convey to him. R. 2 Ca. Ch. 50. 1 Ver. 413. | 

So, if the mortgagor releaſe the equity of redemption to the heir 


of the mortgagee, his adminiſtrator ſhall have the bencfit of the 


mortgage, tho? there be aſſets ſufficient. 2 Ver. 193. 

DO, an executor or adminiſtrator ſhall have the mortgage, tho' the 
mortgagee deviſes his lands in B. where part of the mortgaged lands 
lie, but not all, to A.; for the deviſee does not take the mortgage, 
R. 2 Ca. Ch. 52. | 

So, an executor or adminiſtrator ſhall have the mortgage, tho' the 
uſual time for forecloſure be elapſed. 2 Ver. 193. | 5 

Tho' there were two deſcents to the heir ſince the mortgagee 
entred, and the mortgagor refuſcd to redeem; if the equity is not 


forecloſed or releaſed. 2 Ver. 367. 


So, the huſband ſhall have the mortgage of a copyhold to his 

wife and her heirs, and not the heir of the wife. Dub. 1 Ver. 
170. 
So, if the mortgagee deviſes the lands in mortgage to A. and the 
heirs of his body, remainder to B. and aſterwards the mortgagor 
pays the money to the executor ; A. ſhall have all the money, and 
not the intereſt only. R. 1 Ch. R. 129. * 

But if a mortgagee, aſter a poſſeſſion of ſeven years, ſell to 4. and 
his heirs ; the eſtate goes to the heir of the purchaſcr, and ſhall not 
be taken as his perſonal eſtate. 1 Ver. 271. | 

So, if a mortgagee in fee has poſſeſſion, and ſo much time 1s 
elapſed, that the eſtate is not redeemable, it goes to his heir, Sem. 
2 Ver. 193. | | 

So, if a mortgagee in poſſeſſion deviſes or conveys to a daughter 
and her heirs, and ſhe marries and dies without iſſue, the huſband 
ſhall not have the money due upon the mortgage, but the land ſhall 
deſcend to the heir of the wife. R. 2 Ver. 583. Eg. R. 2. 


(4 A 10.) Prior Incambrance. 
If a _ mortgagee advances more money upon an old mortgage 


lowed, 


c / 
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ſowed, notwithſtanding ſuch ſettlement. R. Ca. Ch, 119. Vide ante, 
AG.) | * | | 

4 if a mortgagee, without notice of a prior incumbrance or mort- 

gage, purchaſes, after notice thereof, a mortgage precedent to the 

ſecond mortgage or incumbrance, he ihall hold againſt the mefre 

mortgage and inzumbrance, until the firſt and alſo the third mort- 


gage is diſcharged. Per Hale in Chanc. 2 Vent. 338. Ca. Ch. 150. 


162. R. Ca. Ch. 201. R. 2 Ca. Ch. 35. R. 1 Ver. 187, [I Term 
Rep. 755. 763. | 


[A ſuit depending between incumbrances on other eſtates of 


mortgagor's, and his judgment creditors and his repreſentatives 
known to a purchaſer, is notice. Morret v. Paſte, T. 1740, 2 At- 


kyns, 52. | | 
15 6 purchaſer or mortgagee has notice of a former 
purchaſe or incumbrance, he ſhall not avail himſelf of an aſſignment 
of an old outſtanding term, prior to both, in order to get a. prefer- 
ence; but if he had no notice of ſuch prior purchaſe or incum- 
brance, and has the firſt and beſt right to call for the legal eſtate 3 
then if he gets an allignment of it, a court of equity will not 
deprive him of his advantage; if a ſecond mortgagee lend his money 
upon an eſtate, upon which there is an old outſtanding term, and he 
has notice at the ſame time of a certain incumbrance prior to his 
own, the prior incumbrancer has the beſt right to call for the legal 
eſtate, and to fatisfy himſelf of any other incumbrances upon the 
eſtate, altho' ſuch other incumbrances were not known to the ſecond 
mortgagee at the time he advanced his money. I Term Rep. 763. 
| Willughhy v. Willoughby] | | 
[Where there is a prior mortgagee, who has a puiſne incumbrance, 
a ſecond mortgagee ſhall not redeem the prior, without redeemin 
the puiſne at the ſame time, becauſe the legal eſtate is in the firſt 
mortgagee z and this court will not take away that benefit from him, 
provided he had no notice of the ſecond at the time he brought in 
the puiſne one. Id. ibid.) : | 
[Where a third mortgagee, pending a ſuit by the ſecond againſt 


the firſt and third mortgagor, buys in the firſt mortgage, he, by this, 


odtains a priotity, and ſhall be paid his whole money before the ſe- 
cond mortgagee. 1 Brown, 1 | 
[But a puiſne incumbrancer cannot take in a firſt incambrance, 
and gain a preference to a ſecond, after a decree with direction to 
ſettle the priorities. 2 Veſ. 571. 3 Ath. 809.] A 
[The prior and the pine incumbrance cannot be tacked, unleſs 
they are the ſame perſon in the ſame right. Morret v. Paſte, T. 
1740, 2 Athyns, 52.] | 
[A mortgage may be tacked to a judgment, becauſe the judgment 
hay” might bring ejcctment on elcgit, and have the legal eſtate. 
1 | t Fe 
an agent, truſtee, heir at law, or executor, purchaſing a puiſne 
incumbrance, ſhall, as againſt another incumbrancer, be paid no more 
than he gave for it; otherwiſe of a prior creditor, tho* he gave not 
the full yalue. Bid.) Fs 


(If a prior incumbrancer has alſo a bond, the bond ſhall be poſt= 


ban to all incumbrances by mortgage, judgment, or ſtatute-ſtaple. 
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IA. gives judgment in 1698 for 600 J. to B., in 1507 they ſettle | 


accounts, and find 420 l. due on the judgment, and A. gives B. , 
mortgage for that ſum, as collateral ſecurity to judgment; in 1716 
C. takes aſſignment of mortgage, reciting 901. (the conſideration) to 
be the full value of the eſtate; C. is in poſſeſſion of another mon. 
gage in 1688; C. ſhall not tack the two mortgages; yet the latter 
ſhall have relation to the judgment, and C. receive the ſum due on 
it prior to creditors after 1698, and ſor the money due ſince 1707, 
only prior to creditors after 1707.“ 2 Allyus, 52.] . ns 

[A prior judgment creditor getting a ſubſequent mortgage cannot 
tack it. I T. 1785, 2 ef. 662. Sed qu. Vide ante, Morre y. 
Paſte.] | | | 

[It is a ſettled rule, that a judgment may be tacked to a prior mort. 
gage. Shepherd v. Titley, T. 1744, 2 Atiyns, 348. 

CIf A. mortgages his eſtate to B. and then the ſame to C., and 
afterwards ſells to D. a fee-farm rent ifluing out of D.'s lands, being 
part of the mortgaged premiſes, and then B. and D. apree, that on 
B.'s being paid his mortgage money, he will convey the fee-farm 
rent to D., who agrees in that caſe not to ſue A., yet C. ſhall be 
entitled to redeem B. and have an aſſignment of his whole ſecurity, 
and thereby to compel D. to redeem him as to the fee-farm rent. Bid. 

If A. lends 100/. to B. upon a judgment, and C. lends 300 / 
to B. upon a mortgage, and a term, before the loan by A. was al. 
ſigned to A., D. and F. to attend the inheritance, and C. obtains an 
aſſignment of the term from B. and F., and afterwards A. having 
notice thereof, takes an aſſignment from A., B. and D., to E. in 
truſt for A.; he ſhall be preferred as to two parts of the term. K. 
. . | f 

If A. mortgages to B. and afterwards without B. to C., and aſ- 
terwards with B. to D. and others; C. ſhall be preferred to D. aud 
the others. 2 Ver. 574. | | 

If the cogniſee of a itatute agree with the cogniſor for part of the 
land in ſatisfaction ; he ſhall protect his purchaſe by the ſtatute againſt 
a meſne incumbrance. Semb. Ca. Ch. 36. 27 

So, if 4, has a mortgage of a manor and land, B. a ſecond mort- 
gage, and C. has a mortgage of the land, and afterwards purchates 
the mortgage of A.; he ſhall hold the manor as well as the land, till 
he is ſatisfied both, R. rau J. cont. Ca. Ch. 202. 


So, if A. mortgages the moiety of a manor to B. and the whole 


to C., and afterwards the whole to D., and D. purchaſes the mort- 
gage of the moiety to B.; he ſhall hold that moiety againſt C. til 
he is ſatisfied the money paid to B., and alſo his own money bot- 
rowed upon the mortgage of the whole to himſelf. R. per Char 
quith Hale and Rainsford, 2 Vent. 329. 
But the purchate of the firſt mortgage protects the third mortgage 
only for the moiety of the manor. R. 2 Vent. 339. : 
So, if a purchaſer or ſecond mortgagee obtains a ſtatute, E. prior 
to the firſt mortgage, or before his purchaſe, he ſhall have the a0. 
vantage. 1 Ver. 52. | | - 
And a receipt for the money lent on the ſecond mortgage 1 ſuf 
ficient, without proof of actual payment. R. 2 Per. 279. 
So, if a ſecond mortgagee purchaſes a ſtatute or judgment pio 


ta the brit mertgage, he ſhall be compelled by the farit mortgage : 
| | ac 
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account only for the pay dr the ſtatute, and to the extended 
value of the land, till he is atisſied the money due upon the ſtatute, 
and his ſecond mortgage: for if a cogniſor, at common law, ſue a 
tire facias ad computand., he ſhall not recovery if the cogniſee be not 
anſwered the penalty of the ſtatute by the extended value of the 
land; tho' in equity he ſhall recover, if the cogniſee is anſwered as 
much as is due upon the ſtatute by the true value of the land; but the 
ſecond mortgagee, having equity for him, ſhall not account in Chan- 
cery, but as a cogniſee at common law. R. 2 ent. 338. Ca. Ch. 
167. 1 Ver. 50. Hard. 318. Es 3 

But if the ſtatute extends to more land than the ſecond mortgage, 
if firſt mortgagee pays the money upon the ſtatute in proportion to 
the other land, the other land ſhall be diſcharged: and ſuch pro- 
portion may be determined by the court. Semb. 2 Fent. 339. Vide 
Ca. Ch. 167. R. That he ſhall have all the land extended, until 
the ſtatute and laſt mortgage are both ſatisfied. T J. cont. Ca, Ch. 
202. 5 

And if the ſecond mortgagee purchaſes a ſtatute or judgment, 
c. prior to the firſt mortgage, he may plead it to a bill by the firſt 
mortgagee for diſcovery of his title. 2 Vent. 337. R. Ca. Ch. 150. 
164. | | : 5 wats 
i a man purchaſes a leaſe for a valuable conſideration, without 
notize of a jointure, and afterwards gets a prior judgment and ex- 
tends it, he ſhall hold againſt the jointreſs, until he is ſatisfied by the 
extended value. Ca. Ch. 247. | | 

But if he takes a judgment at firſt, and after the jointure takes a 
| leaſe of the huſband for a valuable conſideration, he ſhall not hold 
againſt the jointreſs by the extended value, if the judgment is ſatiſ- 
hed by the true value. R. Ca. Ch. 247. : | 

If A. has an annuity out of the manor of B. upon which C. has 
a mortgage, and D. a ſubſequent mortgage, reverſion to F. in fee; 
C. without notice of the mortgage to D. pays 900 J. to F. and A. for 
to purchaſe of the annuity and reverſion of which only 5004. to A. 
he ſhall hold the annuity againſt D. till the 900 J. is ſatisfied. R. 
2 Ca. Ch. 20. | 
If huſband and wife by fine mortgage the land of the wife for 

400/., and the huſband pays 200 J. and afterwards re-borrows as 
much of the mortgagee; the heir of the wife ſhall not redeem, with- 
out payment of the whole. 1 Yer. 41. 2 Ca. Ch. 98. Vide infra. 

If a ſecond mortgagee purchaſes a prior incumbrance, after a 
bill againſt him by the firſt mortgagee, it ſhall be allowed. R. 2 Ver. 
29. 81, | -1 . | 

But if a mortgage is made by tenant for life, upon affidavit that 
he has the fee, and after his death the mortgagee takes another mort- 
gage from the ſon, who had the inheritance, for other money ad- 
vanced to the ſon, and then the ſon makes a mortgage to B., B. ſhall 
redeem on payment of the money advanced to the ſon, without pay- 
* a * mortgage made by the father, who had not a title. R. 
2 Ca. Ch, 23. 1 | | 

Otherwiſe, if a mortgagee by a good title adyances more money 
without a fine, by which there is a defective title as to the ſecond 
mortgage, yet he ſhall bold till both ſums are paid; for he _ 

| title 
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title at law, and the ſame equity for the money 28 the heit ſor the 
land. R. 2 Ca. Ch. 98. Vide ſupra. | 
So, if the mortgagee advances more money to the mortgagor on 


bond, by which he binds himſelf and his heirs ; the heir cannot re- 


deem, without paying the money on the bond as well as on the mort. 
gage. 2 Ca. Ch. 164. 1 Ver. 244, 245. 2Per. 177. LVide 2 VP, 
Jun. 376.] | 

A mortgagee, who is alſo a bond creditor, may tack his bond to 
his mortgage as againſt the heir, but not as againſt intervening in- 
cumbrancers of a ſuperior nature. Pois v. Corbet, T. 1747, 3 4. 
kyns, 656. Lowthian v. Haſel, 3 Bre. C. C. 162.) | 

Not in preference to other creditors under a truſt created by the 
will of the mortgagor for payment of debts. Hemes v. Bane, H. 
1747, 3 Atkyns, 630. See allo Hamerion v. Rogers, 1 Veſ. jun, 
513.9 | : | 
So, tho' the bond be prior to the mortgage. 2 Ch. R. 247, 

So, if the aſſignee of a mortgage has money on bond due to him 
from the mortgagor. 2 Ch. R. 360. | 

So, mortgage to A. for years, afterwards mortgage to B. in 
fee, A. aſſigns to C. who advances more money, and takes a convey. 
ance of the iuheritance, with agreement that the term ſhould be kept 
on foot as additional ſecurity, but it is not aſſigned to a third perſon; 
C. ſhall be paid his whole money, for the term did not merge, the 
| grant being void, as the. grantor had nothing in him. Haſtet v. 

rong, H. 12G. Str. 689. | 

[If A. gives notes to B., expreſſing that the money received is t 
be ſecured by mortgage on his eſtate at S., which eſtate he had be- 
fore mortgaged to C., and . buys in a prior mortgage; he ſhall pro- 
tect himſelf againſt C. for the notes as well as the firlt mortgage. 
Matthews v. Cartwright, 7. 1742, 2 Atkyns, 347-] 

So, if B. makes two mortgages to A. and one is deficient, he 
ſhall not redeem the other if he will not redeem both. 1 Ver. 245. 
2 Ver. 207. 286. 

[So, where two ſeparate mortgages of different eſtates are made 
to the ſame perſon, a purchaſer of the equity of redemption of one of 
them, cannot redeem the mortgage upon that eſtate only; he mult 
redeem both. Ambler, 733] 

A purchaſer of a prior incumbrance ſhall not have advantage of it 
for ſecuring another debt, if he had not the mortgage or purch 
of the land without notice, before his purchaſe of the incumbrance. 
R. Ch. R. 40g. | 3 | 

If the executor of B. mortgages for the term of 1000 years to 
A. to whom c00/. is due from B., the executor of B. ſhall not 
redeem without payment of the 500 J. due from B. to the mon 


Nee, tho' B. ha perſonal aſſets ſufficient for payment. 1 Ch 


249. Ba 1 
[But if a deviſee in truſt for payment of debts, mortgages 


eſtate to a creditor for money lent him, be cannot retain for the old 
debt alſo, but for that ſhall come pari paſſu. 1thill v. Bene, H. 1745 
1 Pef. 215.7 

So, if a ſtatute is inrolled after the time elapſed, by order of cours 
whereby a judgment given ſince the date is over-reached; = 


land be in mortgage, whereby neither the ſtatute nor judgment 
touch the eſtate at law, the judgment ſhall be preferred. Semb. 
1 Ver. 234. 2 | 

If a mortgagee gets a prior incumbrance for a leſs ſum, he ſhall be 
allowed, upon his account, the whole due upon it. 1 Ver. 49. 
36. K. 2 Ver. 66. Vide ſupra. | | 8 

80, if he gets a prior ſtatute, Oc. and extends it after it was ſatiſ- 
fed, the mortgagor ſhall not be allowed relief without payment of 
the mortgage. X. 2 Ver. 3o. | 

Otherwiſe, if an heir or a truſtee purchaſes it at an under yalue. 
Ver. 49. | 

So, t mortgagor makes a ſettlement for a jointure, and after 
wards the mortgagee, without notice of the jointure, advances mo 
money; he ſhall hold againuſt the jointreſs till bath ſums are paid. 
Eg. Abr. 311. 4 

Ut bud ſubject to the payment of 5300 J. and the truſtee for it is 
in poſſeſſion for ſeveral years, and the land is mortgaged; the mort- 
gagee ſhall not be affected by this charge, for he may ſay the land 
has borne its burthen. Moore v. Moore, T. 1755, 2Pef. 596.] 

So, if a deed being a ſecurity to A. for 200 J. is depoſited with 
him for 300 J. more borrowed of A. as a pledge, A. ſhall not be com- 
pelled to ſurrender the deed till payment of the 300 J. as well as of 
the 200 JI. R. Ca. R. 11. 1 FE 
If plate and jewels are pledged to A. for 2007. and within two 


| days after are 1 by A. with other goods, to B. for 300 J. who 
bs alſo lends to A. 50/7. on promiſſory note, and A. becomes bankrupt ; 
5 the pawner ſhall not redeem, without paying to B. the 50 J. upon 
8 the note and the 300 J. tho' no proof of agreement that the plate, 
Ec. ſhould be a pledge for the note; but the other goods ſhall be 
e. applied in the firſt place. R. 2 Yer. 691. 698. [Vide 2 Veſ. jun. 
378.] 5 | 
"4 But if the mortgage be of a reverſion for 200 J. upon condition 
to redeem, if he paid 40 J. per ann. for eight years, he ſhall be al- 
* * to redeem on payment of principal and legal intereſt. R. 
of I Fer. 402. I | 
* ([f tenant in ſpecial tail makes a mortgage and dies, and the re- 
mainder-man brings bill againſt an attorney who had the ſettlement, 
fit and the mortgagee, and the attorney by anſwer ſubmits to produce 
hae it as the court ſhall direct, but before hearing delivers it to the mort- 
ice. pagee, the court will not compel the ſettlement to be delivered up. 
| Lachen v. Charnells, P. 1734, Bunb. 298.] | 
4 [Where there is a ſubſequent mortgagee without notice, who has 
| not poſſeſſion of the title-deeds, the firſt mortgagee ſhall not compel him 
ny to deliver them, but on paying his mortgage-money, Head v. Eger- 
18 in, P. 1734, 3 P. V. 280. | | | 
A mortgagee of a reverſion (not having the title-deeds) ſhall 
s the Not be poſtponed to a ſubſequent mortgagee, (whoſe mortgage was 
ne old _ after the mortgagor came into pole ſſion,) who had the title- 
1746) rag ; there being neither fraud nor groſs negligence. 2 Brown, 
court, Where the legal eſtate is in a mortgagee, the ſubſequent ſecurities 
if the 8 merely equitable, ſhall have priority according to their dates; 
und ®, Where an elder brother being about to mortgage an eſtate on 


14 which 
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which his younger brothers and ſiſter had charges, got them to ; 

b : m to join 
in the conveyance, and acknowledge a receipt of their portions, ir. 
ing them an undertaking that he would grant them a fubleowns 
mortgage, and enter into no prior ſecurity. He afterwards made 
a ſubſequent mortgage for money lent before on bond, and a freſh 
ſum advanced. The claims of the younger children have priority in 
equity, and ſhall be preferred to the ſubſequent mortgage. 1 Bran, 
55? erſonal ſecurities were pledged for a fpecific debt; the debtor 
afterwards mortgages an eſtate in the Vet Indies to the creditor 
to ſecure a farther ſum, and then pledges the ſame ſecurities, with 
others to him, for the balance of an account; the tranſaQions being 
diſtin, redemption of the perſonal ſecurities was decreed without 
diſcharging what was due on the mortgage. At the Rollt, Jones y, 
Smith, 2 Veſ. jun. 372. Decree reverſed in Dom. Proc. 1798. 
LA. depoſited with plaintiff title-deeds of an eltate, as a ſecurity 
for a debt; the defendant 14 years afterwards, on the eve of 4; 
bankruptcy, took a mortgage from him, antedated, of the ſame eſtate, 
and had notice of the depolit, but avoided inquiring the purpoſe for 
which it was made: decree for the plaintiff. Birch v. Ellames et dl, 

2 Anſtr. 427] | wo 
[But where title-deeds were depoſited as a ſecurity for money, and 
a creditor of the party expecting his immediate inſolvency, took a 
mortgage of the ſame premiſes without either actual or conſtructive 
notice of the depoſit, unleſs the deeds, not having been forthcoming, 
were notice; Eyre C. B. held the non- production of the deeds did not 
amount to notice, and that the legal eſtate ſhould prevail againſt the 
depoſit. Plumb v. Fluitt, 2 Anſtr. 432.) E 

[Deviſe for payment of debts; the truſtees convey to A. for the 
purpoſes of the truſt, 4. mortgages to ſeveral perſons, who have no- 
tice of the truſt; the mortgages held good. Hardwick v. Myr, 
* Anſir. 109. ] | 


(4 A 11.) Forecloſure of a Mortgage. 


LA bill of forecloſure is not neceſſary on a mortgage of ſtock, tho 
it is neceſſary on mortgage of land. Lockwood v. Euer, P. 1742, 
2 Atkyns, 303] 2 
After a mortgage forfeited, the mortgagee may exhibit his bil 
againſt the mortgagor, to make redemption or to be forecloſed. 
But he cannot forecloſe before the mortgage is forfeited. 2 V0. 
65. 
? 0, he may exhibit a bill againſt B. who hath a ſecond mortgeg, the x 
tho? there are other incumbrancers, who are not made parties; 
ſhall forecloſe him and ſuch as are parties, tho? not others who ate | 
not parties. R. 2 Ver. 518. | = 
So, upon a bill to redeem, it may be decreed, that the mortg" 1 90 
ſhall redeem, if he pays at ſuch a day, and if he does not pay, U Tor 
he be forecloſed. | | 


| 
| 
| 
© 


[On a bill to redeem, and non-payment at the time appointed, it's 7 : 
a motion of courſe to diſmiſs the bill. 1 Brown, 581. 1 : u 
So, a bill may be by the heir to forecloſe; but the executor tha 


wards ſhall have the money due upon the mortgage. R. 2 Ver. 66,1 fore þ 
Vide ante, (4 A 9.) Ard the 
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And upon a bill for forecloſure the court only bars the equity of 

' redemption, but does not decree the poſſeſſion generally, nor mend 
the title of the plaintiff... 2 Ca. Ch, 244. $4 e 
Bill againſt an infant to redeem or be foreqpſed; decree ſhall be, 
that he be forecloſed, if on an account now taken the infant do 
not pay the whole due within fix months after his full age. 2 Ver. 


2, | | 
iafant forecloſed has fix months after coming of age to ſhew 
cauſe againſt the decree, but ſhall not ravel into the account nor re- 
deem, by paying what is reported due, but is only entitled to ſhew 
an error in the decree. Vid. Lyne v. Willis, P. 1130, 3 P. V. 
3 entitled to equity of redemption, ſhall be abſolutely 
forecloſed, tho? during coverturez and no day ſhall be given her or 
her heirs to redeem, after coverture determined. Mallack v. Galton, 
H. 1734, 3 P. V. 35 2. EW 8 | 

If bill be againſt a ſecond mortgagee and an infant, who has the 
inheritance, there ſhall be a forecloſure againſt the ſecond mortgagee, 
tho' the infant has fix months after his full age. 2 Per. 518. 

So, if the mortgage be of a reverſion after an eſtate for life and 
for years, a forecloſure ſhall be decreed, to the intent that the mott- 
gagee may fell for his money, if the mortgagor or his heir will not 
redeem. R. 1 Ch. X. 32. 5 | 

If an annuity be granted with power of redemption, and a clauſe 
of entry for non-payment, and the annuitant enters; he may have a 
forecloſure that the annuity ſhall not be redeemed, nor that the land 
ſhall not. R. 1 Ver. 209. | 

But, after forecloſure and an abſolute conveyance, the mortgagee 
ſhall be ſubject to a judgment, of which he had notice before the 


forecloſure. R. 2 Ca. Ch. 171. 


Otherwiſe if he had not notice of it. Bid. 

So, after forecloſure, a redemption ſhall be admitted upon an ex- 
preſs agreement ſubſequent, that the mortgage ſhall be redeemable. 
Semb. Ca. Ch. 218. | 5 

So, after a forecloſure, and a purchaſe afterwards made of the 
mortgagee, where there was a ſubſequent mortgage before the fore- 
cloſure, of which the prior mortgagee, at the time of the forecloſure, 
had notice. R. Ch. R. 409. . 

90, if the firſt mortgagee exhibits a bill againſt the ſecond to redeem 
or to be forecloſed, and, after a decree for forecloſure, deviſes to 
the mortgagor; the ſecond mortgagee ſhall redeem againſt the mort- 
g3gor, notwithſtanding the prior decree for forecloſure. R. 2 Ver. 
235. | | ; 

90, a ſecond mortgagee, Ec. ſhall redeem after a decree for fore- 
cloſure againſt the mortgagor. 2 Ver. 601. 663. 1 
So, if creditors by bill pray a ſale of an eſtate, and pending the 
vill the mortgagee obtains a decree for forecloſure, the creditors may 

afterwards redeem. R. Eg. Ca. 15. "7 
But if a ſecond mortgage redeems a prior aſter a forecloſure, the 
prior mortgagee ſhall be allowed all expences, (to be taxed as the 


bill of a ſolicitor,) which he was at in obtaining the forecloſure, be- 
= his principal and intereſt ſhall be ſunk by the profits. R. 2 Ver. 
. | - | 


"= 


| 
| 
| 
| 
| 
| 
| 
| 
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eſtate, except the firſt mortgage, was won at play, and forfeited to 


a party to a bill of forecloſure ; if there is an expreſs eſtate for life he 
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So, after a decree for forecloſure, Chancery will enlarge the time 
for redemption, in a caſe of neceſſity; as where defendant was hin. 
dered, by a time of rebellion, from paying at the day limited by the 
decree. R. Ca. Ch. 64. | 

'Tho? the decree be ſigned and inrolled. bid. 

[If mortgagee brings bill for a forecloſure againſt the mortgagor ang 
ſubſequent mortgagees, and the mortgagor acquieſces, and then the 
fubſequent mortgagees purchaſe in the firſt; the forecloſure cannot 
regularly be kept open on the mortgagor's bringing a bill againſt the 
ſubſequent mortgagees, ſuggeſting that all the money fecured on his 


the heir at law, who has aſſigned it in truſt for him, and praying to 
redeem on paying what was bona fide lent, but he may have the ad. 
vantage of any equity at the hearing notwithſtanding the foreclo- 
fure ; yet the court may (and in this cafe did) indulge the mortgagot 
with a ſhort time. Fleetawood v. Fanſen, M. 1742, 2 Ath. 367. 

If the defendant by his anſwer offers to redeem, he ſhall not be 
forecloſed, tho' circumſtances afterwards vary. 1 Ver. 448. 

[If there is a clear tenancy in tail, the remainder-man need not be 


muſt. Sutton v. Stone, M. 1740, 2 Atlynt, 101.] 
LAnd a forecloſure of the firſt tenant in tail will bind the remain- 


ders. Ambler, 564.] - 4 1 
[A mortgagee of a copyhold not in poſſeſſion, may bring his bill ſher 
before admittance for forecloſure, and after decree bring ejectment. 
Bid. | | 
| A mortgagee ſuing for a forecloſure, may at the ſame time bring 175 
ejectment at law. Booth v. Booth, T. 1742, 2 Athyns, 343. 
[The mortgagee of a naked advowſon ſhould not bring a bill of 65 f 
forecloſure, but ſhould pray a ſale of the advowſon. Mackenzie v. 01 
Robinſon, T. 1747, 3 Atkyns, 559.] Ko: N 
After forecloſure and ſale, the produce not being ſufficient to pay 7 
the mortgage- money, the mortgagee may bring an action for the re- bid, 


ſidue. 1 Brown, 125.] Or 
[Where the perſonalty is deficient, and the ſame perſon is heir and br. K 
executor, the mortgagee may pray a ſale in the firſt inſtance. 14. Chi 
138-1 - | 8 Won | 
| [Mortgagee is not bound to keep the buildings in as good repair 2 ** 

he found them, if the length of time will account for their being in Ih 
worſe. Rufſel v. Smithies, 1 Anflr. 96.] vt mi 
[A truſtee laid out the money of different perſons on a mortgage: nitrate 
forecloſure by one cęſtay que truſt as to his ſhare. Montgomerie v. the . 176 
Marguis of Bath, 3 Veſ. jun. 560. ] | ES: (The 
(4 A 12.) When it ſhall be annulled — 

If a mortgage is ancient, and no intereſt paid or demanded, i 12 cer! 


ſhall be preſumed to be ſatisfied, and Chancery will enforce the vacate 
ing or delivery of it to the ' purchaſer, where the poſſeſſion for 6 
years has been free, 1 Ch. R. 156. 

TCxbo' there has been no demand of principal or intereſt for 29 
years, yet a mortgage ſhall not be preſumed ſatisfied, for the mor 
— is ſuppoſed in poſſeſſion, and the mortgagor is tenant at 


nv. Newnham, M. 1747, 3 VJ, 5 1. J 1 
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ll a mortgagee cancels a mortgage, and it is found fo in his poſſeſ- 
ſion, it is a releaſe ; but it does not re- convey, for that muſt be done 
by deed. Harriſon v. Owen, M. 1738, 1 Atkyns, 520.] 

[Altho' non-payment of intereſt for 20 years, on 'a mortgage, 

| where clear and no demand, raiſes a preſumption of payment; yer, 
on doubtful circumſtances, and the original mortgage admitted, ic 
was referred to the maſter to inquire whether any intereſt had been 
paid. Trafb v. White, 3 Bro. C. C. 289.] | | 


(4 B) Ne exeat Regnum. 


pY the common law, every one might go out of the realm when he 
Unleaſed. F. N. B. 85. A. Per two J. 2 Rel. 12. 4 Med. 179. 
Vide Prercgative, (D 34, 35.) | 5 
But by the ff. 5 R. 2. 2. it was prohibited to all, without licence, 
but to peers, merchants, and ſoldiers; but this is repealed by the ff. 
ac. 1. | / | 
f is a man may be reſtrained within the realm by the king's pra- 
clamation. F. N. B. 85. C. | | 
Or, by the writ of ne exeat regnum under the great or privy ſeal, 
or ſignet. F. N. B. 85. A. . 
[Ne exeat regnum was originally a ſtate writ, granted by the chan- 
cellor on application from the ſecretaries of ſtate, without cauſe, or 
ſhewing ſuch information as he thought of weight; but towards the 
end of James I, it was thought proper to grant it in caſe al inter- 
lopers in trade, great bankrupts, duels, and others concerning many 
of the ſubjects. Lord Bacon's Ordinances, No. 89. 3 P. N. 313.] 
_ this writ ſhall be directed to the party himſelf, F. N. B. 
b5. B. | | 
Or, to the ſheriff commanding him, quod A. wenire faciat ad ſuffi- 
center manucaptores inveniend. quod ad partes exteras ſine licentia, & c. 
{ nn divertat, and, upon refuſal, guod priſene committatur quouſque, 
bid. 85. D. | | : 
Or, it may be directed to juſtices of the peace, or to both. Mid. 
55. E. 2 Infl. 64. 5 | 
Chancery will award a writ of ne exeat regnum after a bill exhibited, 
upon affidavit of the debt, and that the defendant is going out of the 
realm. Ca. Ch, 116. Reg. App. $4, 55%. 
[The affidavit to obtain it mult not only ſay defendant is indebted, 
but muſt mention the facts on which it ariſes; if againſt an admi- 
nitrator, it muſt ſwear to the belief of aſſets come to his hands. Anon. 
7.1752, 2 Vef. 489.) | BE 
(The court will not grant ne excat regno, on a bill for a ſum due for 
goods, obtained by fraud, tho? plaintiff ſwears he believes the goods 
were worth 700/. he muſt ſwear poſitively defendant is indebted to him 
n2 certain ſum; if the bill is for an account, plaintiff's ſwearing he 
believes the balance in his favour will amount to ſo much, is ſuffi- 
cient. Rico v. Gualtier, P. 1747, 3 Athyns, 501.) 
ne court will not grant it, unleſs plaintiff ſhews the debt de- 
ded againſt defendant to be certain, not when it is on a contin- 
"cy, Anon. M. 1738, 1 Allyus, 521.) "I | | 
(Ut ought not to be granted when the demand is entirely at * ; 
s oy | . 
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for there plaintiff has bail, and he ſhall not have double bail at law 
and in equity. 1 Atkyns, 521. Paleman v. Coſby, H. 1730, 3 P. V. 
314.7 | 2 

[lr is never granted where there is not a mere equitable demand: 
except once, in compaſſion to a wife who ſued for alimony in the 
ſpiritual court. Anon. T. 1741, 2 Athyns, 210.] 

Or, without a bill, on a petition to the lord chancellor, Pr. Cz. 
171. 

Tre ought not to be granted without a bill firſt filed; per Talbot C 
who ſaid he never knew it done, (tho' it was done by Trevor M. R. in 
Lloyd v. Cardy, and by Cowper C. in 1709,) and ordered the writ to 
be ſuperſeded, and defendant diſcharged out of cuſtody ; but i ſeems 
he had given bail in an action at law. Brunker's Caſe, T. 1333, 
3 P. V. 312.) | 

[The court will not order ſecurity to be given if the anſwer is 
come in. Whiteheadv. Murat, M. 1724, Bunb. 183.) © 

[But if he has not anſwered, and is in contempt, it will. Bid. 

Or, if he is going into Scotland, tho? ſince the union it is not out 
of the realm; for the pruteſs of the court does not extend thither, 
2 387; 5702. 1 3... 263. - | 

And the condition of the recognizance ſhall be, that he does not 
go out of the realm, or to Scotland. 1 P. W. 263. 

[Talbot C. was doubtful whether the common writ would reſtrain 
the defendant going to Scotland, and alſo, whether he could alter 
the old eſtabliſhed form; and the regiſters ſaid, they never knew any 
other than the common order made ; and his lordſhip would make no 
order, but left them to proceed in the old beaten path. Hunter v. 
Maccray, P. 9 G. 2. C. T. T. 196.] | qu 

A ne excat regnum ſhall be awarded againſt a clerk. 2 It. 54. 

And allo againſt a layman. K. Ca. Ch. 116. 

Awarded againſt a woman. Reg. App. 5 5. poſſ 

Againſt a peer. Hidem. | | 

[The court will grant it againſt a feme-covert, executrix of her for- 
mer huſband alone, if her preſent huſband is gone out of the kingdom. 

erningham v. Glaſs, H. 1746, 3 Atkyns, 409.) | 
7 It — be en e upon the lorwiſe of any man. F. N. B. 85. F. 
When a man deſigns a prejudice to the kingdom. Reg. App. 55: 
F. N. B. 85. D. | . | | 

So, for a private cauſe. R. Ca. Ch. 116. 2 Ca. Ch. 245: Semb. 


cont. Ch. R. 257. | 100 
As, if a man be indebted to ſeveral, and it be ſuſpected that he * 
will go out of the kingdom to avoid paying his creditors. R. Ca. C. 113 


116. Reg. App. 54, 55 | 3 
If there be a — againſt a man for alimony in the ſpiritual 


court, and he threatens to leave the kingdom. X. Ca. Ch, 116. K. 
2 Vent. 345. | | | 

If the bill of a folicitor upon a taxation appears to be rer 
paid, upon affidavit that he has not repaid the overplus, and _—_ 
to depart the kingdom; tho' no bill pending againſt him. R. I. 
Ch. 171. a | 

It larery be given that B., againſt whom a ne excat _ = 
prayed, ſhall not go out of the kingdom, the ſurety ſhall not 4 
charged, tho' B, be committed for non-performance of a decree. * 
Ch. 230. | | | 
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But a bill to oblige an exeodtor to exhibit an inventory, and 
to gire ſecurity to account before he went beyond ſea, was diſmiſſed 
upon a demurrer ; for it prayed an injunction in the nature of a u 
bret regnum. R. Cb. R. 25 7. „ 00 Is 
So, a writ of ne exeat regnum ſhall not be granted without oath 
Hin. 136. 0 C0 enn I 177888 
* it uſed to be granted. by courts of juſtice, but of late times. 
Did. e | 
And for a particular cauſe. 4 Mod. 179. e 15 
[On a ſuit in the eccleſiaſtical court by the wife for alimony, before 
decree ; this court cannot grant a writ of ne exeat regno againſt the 
huſband. Semb. Coglar v. Coglar, 1 Veſ. jun. 94.) e . 
| [Ne exeat regno, on [affidavit of wife, againſt huſband, refuſed. 
Sedgwick v. Walking, 1 Veſ. jun. 49. 3 Bro. Ch. Ca. 11. S. C. 
[Writ of ne exeat regno difcharged on paying into court the ſum for 
which it was marked. Evans v. Evans, 1 Veſ. jun. 96.] Far 
[N exeat regno refuſed at the ſuit of the aſſignee. of a bond, the ori- 
ginal obligee being dead without repreſentatives, Ray v. Fenwick, 
zn C. C. 25.1. n, en 1 | 
{Ne excat regno obtained by one inhabitant of Antigua againſt an- 
other, on a bond ſtated on a bill to be loſt ; diſcharged, on giving ſe= 
curity to abide by the:decree. Atkinſon v. Leonard, 3 Bro. C. C. 218.] 
{Such writ #tuft be on'equitable demand. {bi4.]J 
[To obtain it a certain ſum muſt be ſworn to, and it muſt be pro- 


lter 
any 3 that ” party means to abſcond. Shearman v. Shearman, 3 Bro. 
+ Ws 370. . 


[Where plaintiff has two demands on the defendant, the one li- 
quidated, the other matter of account, the writ ſhall be marked for 
the former demand only. Parker v. Appleton, 3 Bro. C. C. 427. 

[Refuſed againſt the agent of a ſurviving executor, having in his 
poſſeſſion a bond, which was the ſecurity for a reſidue to which plain- 
uf was entitled. Storey v. Higgins, 3 Bro. C. C. 476] 


for- e 2} 

= (4 ©) Notice. 
5 ; (4 C 1.) How regarded, 
. * 


Nori of a truſt makes a perſon privy, and an act, which was 
a breach of truſt in the actor, ſhall be void as to him who was 


Semb. 
py; as, a purchaſer with notice of a truſt, * N mortgage, or 


hat he her incumbrance, ſhall be affected by it. Lane, 60. Vide poſt. 
. Ch. 41 3, 4.—4 W 28.) | 

[Purchaſer with notice is bound in all reſpects as the vendor. Tay- - 
ritual v. Stibbert, 2 Vef. jun. 437] Kant 
16. R. This court will not take the leaſt ſtep againſt a purchaſer for a va- 


ule conſideration without notice; not even to perpetuate teſtimony 
4unlt him. Jerrard v. Saunders, 2 Veſ. jun. 458.) 
[A regiſtred conveyance of premiſes in Middle for valuable con- 
tation eſtabliſhed againſt a prior deviſe not regiſtred, there being 
o enidence of ſach notice as amounted to fraud. Jolland v. Stain- 


2 over- 
intend 
R. Fr. 


ridge, at th B 

um v3 8% at the Ralle, 3 Vef. jun. 478. ä 

t be dil mw wy” be levied, and five years paſs without claim. R. 2 Ca. 
* Fe T 5 P » . - ; 

er 5 Va. II. 185. 8 


U u . tf 
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1 H notice be confeſſid by A., who aſſigns h B., who. denies no 
tice; but it is proved againſt him; tho“ the conſeſlien of 4. einn 
be read againſt H., yet if B. will ſhelter himfelf by che want of — 
of notice to A., he ſhall be put in the place of. A., and found by his 
eunbe ſſum. 1 Fer. 4660. 1 5 


* 


| Denying notice at the time of execution, or, at the time 9 TM 
| 8 222 is not on ; it muſt be, at or rene th 
tion. Fitzgerald v. Burk, T. 1742, 2 Atkyns, 395.) | 
If a man pays a bond to A, who was buta truſtee, having before 
confeſſed a judgment, and A. afterwards makes a- warrant to another 
attorney to acknowledge ſatisfaction, the payment to A, When he 
had notice of the ttuſt, is cid. Eg. Abr. 33a. 2 Ver. 19). 
Sa, af A. athgns a bond, payment: to ham, after notice of the af. 
ſignmeuit, is.vaid; | Bid. 7 Fer. .ggo. ON: OE 
lf a judgment affecting an eſtate in Middleſar is ſigned in 11511, 
and regiſtred 1 2th June 17355, and a mortgage is made a gh AI 
1735, and ragiſttod 2d une 1935 tha! there: is: proof: by une vit 
neſs that the mortgagee knew of the judgment; yet, if he denies it 
in his anſwer, the mortgage ſhall not be poſtponed; for the court 
will not break in upon an ut of parliament on ſufpicion, however 
Rrong. /. Hine v. Dodd, H. 1/41, 2 Atkyns, 2754] !!!?! 
[If A. ſciſed of land in Midi- ta himſrlf and; wife, and. to fuch 
perſons as they ſhall appoint, which they by deed Exequte, and then 
A. mortgages, and the mortgage is regiſtred before the appointment, 
the mortgage ſhall take place. .Scarflou v. Luincey, T. 1752, 2 J 
413.1 =_ 
Cliegiſteizion in Middleſex under the ſtatute of af equitable eſtate, is 
not of :itfexf notice to a ſubſequent /:ga/ :wortgaggde, ſo as to take 
from him his legal advantsge. Antler, 648] 1 
[General notice to a purchaſer: that there are leaſes, is notice of :!! 
their cohtents. Taylor v. &t ibbert, 2 U. jun. 437.1 
[Purchaſer being told, that part of the eſtate was in the poſſoſſion 
of a tenant, held bound by the leaſe. Vid. 440.] | 
| [The nature of conſtructive notice explained in Plumb v. Fiuilt, 
1 2 Anſtr. 438.] I” 
4 Als knowledge that aſſignee was on many occaſions a truſtee for 
| aſhgnor, ſufficient to affect A. with notice of the aſſignment. S 
1 Pef. jun. 43.1 * N 3 | 
1 : 2 27 he has bought, vendor is ſilent; this is concluſie 
notice of the ſale to a third perſon preſent. 1 Fef. jun. 423. 


(4 C 2.) What ſhaH be Notice. 
I a man has notice before the conveyance executed, it is ſuſhcen!, 


1 tho” it was after his contract. R. Ca. Ch. 34. | [ 
[ | [Or, tho' after he has paid his money. JWigg v. Wigg, T. 1739 dee, 
. 1 Athyni, 382. | 4 36043, v2 : pur 
! A. purchaſes, pays part, gives bond for reſidue, before paymen 2ant 
[ of the bond he has notice of an equitable lien on the premites; this tier, 
[| is ſufficient; for tho' he has no relief at law, equity will ſtop pay” (1 
is ment of the bond. Tourville v. Naifh; T. 1734, 3 F. M. 307. form 


| If a truſt be by patent for creditors claiming within 2 years and 
= after the year the patentee aſſigns to A., who aſſigns to B., not h 112 
notice whether the debts are paid or not; notice of the patent s 3 
fieient, R. 1 Fer. 319. I | [Where 
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ere 2 man claims under a conveyance, where there is an 
eftate-tail prior to the eſtate under which he purchaſed, it is incum- 


bent on him to ſee if that eſtate is ſpent ; and he cannot in ſuch caſe 
rotect himſelf by plea, as he cannot deny notice of plaintiff's title, 
Kelfal v. Bennet, H. 1736, 1 Athyns, 522.) | \ x 


o 


If a leaſe be made with exception of all prior leaſes, this ſhall 
be notice of prior leaſes, and all covenants contained in them. Ca. 
Ch. 260. l | : 

If a purchaſer has notice of a ſettlement upon a wife, c. aſter 
marriage, it ſhall be notice that it was purſuant to articles be- 
fore the marriage, tho' the ſettlement does not recite them. 2 Ver. 


tt 
84. 

o [But ſuch conſtructive notice of ancient articles, entred into be- 

; ſore the rule was eſtabliſhed for conſtruing articles, and carrying them 
into execution, ſhall not affect a purchaſer ; as, where by ancient ar- 
K ticles before marriage, it was agreed to ſettle the eſtate on the huſ- 
* band for life, remainder (ſubject to a charge by way of jointure for 
ef the wife) to the heirs male of the huſband by his wife, and by a ſet- 


tlement after marriage theſe articles were in part executed; after- 
wards huſband and wife by deed and fine mortgaged part of the pre- 
miſes, and in the deed it was declared that the charge to the wife 


ſhould be /uſpended, till the determination of the mortgage term, and 
"_ on aſſignment of the mortgage term the huſband delivered over to the 
ent, aſſignee the ſettlement after the marriage, and took a receipt from 
75 him in general, for a ſettlement. This was held by lord Hardwicle 
| not to be ſuſhcient notice to the mortgagee or his aſſignee. Ambler, 
: 285.] | | | 
K If a deed mentions a will, revocation by another deed, or other ſuch 


tut, 


ee for 
Send, 


cluſire 


like fact, notice of the firſt deed ſhall be reputed notice of all that is 
contained in the will, the other deed, Sc. to which the firſt refers; 
for it is his negligence, if he does not inquire after it. 2 Ca. Cb. 
246. Eq. Abr. 331. 5 | | 

50, if a purchaſcr ſees a deed, which was made with power of re- 
vocation by will, he fhall be preſumed to have notice of all that is 


| contained in the will. 2 Ca. Ch. 246. 


So, if a mortgage is excepted in a deed, notice of ſuch deed ſhall 
be notice of all that could bg diſcovered by a fight of the mortgage, 
21 it was not in his power to have a ſight of the mortgage. R. 2 

291. 2 os 
| $9, if a jointur2 is mentioned, it ſhall be notice of all contained 
in the jointure-deed. Eg. R. 7. | 

So, if a ſettlement is mixt with writings delivered to the counſel. 


licient, Eg. Abr. 33 Ls ; ; | 
Un all caſes, where the purchaſer cannot make out a title but by a 

« 1739) deed, which leads him to another fact; the purchaſer ſhall not be a 

purchaſer without notice of that fact, but ſhall be preſumed cogni- 
a N 2 of it; for it is craſa negligentia that he ſought not after it. Am- 
8 ; Un ir, 314.] | . . SR, 
p Pay” [Thus the mortgagee of a leafe, which recited the ſurrender of a 
2 mer leaſe, which was on the ſurrender of a prior one, in which the 
ary and Plaintiff's title appeared, was held to have notice of the title. 
| having 2 Brown, 291. | . | 
t is fut- $0, if counſel had the deeds, for the peruſal of the title, in 
"Where Uu 2 | which 


— 
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which a truſt, mortgage, c. is mentioned, ſuch notice to the coun- 
— Wade Yu to his client. 3 Ca. Ch. 110. Eg. R. 8. pig, 
Pe. (4 C5.) 

Tho he did not obſerve ſuch recital or mention of the truſt, &. 
3 Ca. Ch. 110. ED 9 
So, if his attorney, ſolicitor, or agent has notice; as, if the ſame 
ſerivener tranſacts mortgages for A. and B. R. 2 Ver. 574. 

So, if A. treats for a purchaſe, and has notice of the incumbrance, 
and purchaſes in the name of B., who pays the money, and has ny 
notice. R. 2 Ver. 610. for A. was agent for B. 

But, if a counſel has notice upon another occaſion, and not as coun- 
ſel for defendant, it ſhall not be notice to him. 1 Per. 287. 

Or, if the counſel has notice, but does not finiſh the ſettlement, 
but another counſel is afterwards employed. Dub. Eg. R. 8. 

(4 C 3.) Lis pendeus. 

(4 C 3.) When it hall be noticed.] So, lis pendens is ſufficient no- 
tiee, without actual notice of the ſuit. 2 Ca. Ch. 116. | 

CIf a bill is brought to eſtabliſh a will, it is /is pendens, and affect 
a purchaſer under the will. Garth v. Ward, F. 1741, 2 Atiyn, 
174-] SI 
(If an eſtate be purchaſed by private contract aſter a bill 
brought by creditors for ſale of it, the ſale will be ſet aſide. An- 
bler, 676.] . 3 - 

{A decree is not implied notice to a purchaſer after the cauſe is 
ended, for it is the pendency of the ſuit that is notice; but if the 
decree is only for an account, and does not put an end to the quel- 

tion, the ſuit is ſtill notice. Worſley v. E. Scarbro', M. 1746, 3 4. 
kyns, 392.] | | | 

[A ſuit about money ſecured on an eſtate, or other collateral mitter, 
but not relating to the eſtate ; it is not notice to a purchaſer of the 
eſtate pending the ſuit. . 16:4] | 
I land is deviſed to be ſold for payment of debts if the perſonal 
eſtate be not ſufficient ; if a ſuit be commenced by the heir againli 
the executor or truſtees, for an account of the perſonal eſtate, a put- 
chaſer pendente lite without actual notice ought to re-convey to tht 
heir, if by the event of the ſuit it appears that the perſonal eſtate ws 
ſufhcient. R. 2 Ca. Ch. 116. 5 

So, if A. purchaſes, and pays his money the ſame day the bill s 
filed, he ſhall loſe his money, tho' he had no notice. Ca. Ch. zol. 

So, if a commiſſion iflues againſt a bankrupt, it ſhall be notice of 
the bankruptcy, without actual notice. Per tuo Com. Rawlinſon cr: 
2 Ver. 157. 161. | | 

If A. Jends money to B., and takes a bond for it in the name of (+ 
and aſterwards brings an action in the name of C. againſt B., who 
confeſſes judgment, and afterwards pays the money to C., (havilf 
notice of the truſt,) upon which ſatisfaction is acknowledged, by . 
other, who was not the attorney upon the record; it will be 2 rat 

upon A., and the changing of the attorney will be notice. Eg. 

' 332. 2 Per. 197. | 1 100 al 
If a bill be filed, and ſulrœna ſerved, it ſhall be proof againſt 
perſons of a lis pendens, 1 Ver. 318, 9. | | 

Tho? the /ubpena be not returnable till the next term. ©, 
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So, if a bill be filed before purchaſe, tho' no proceſs is ſerved, it 
ſhall be notice. Semb. 2 Ca. Ch. 116. | | 

And where a bill is filed, the ſuit is depending. 5 Co. 47. b. 
So, if a man preſent at the hearing pay money to B., after a decree 
that he ſhall not receive it. Eg. Abr. 331. 1 Per. 51. 122, | 

But ſervice of a /ubpzna is no proof, before a bill filed, that /is eff 


pendens. 1 Ver. 319. 


(4 C J.) When not.] Lis pendens is not notice, if it was collufive 
and not real. - 2 Ca. Ch. 116. 28 1 bond 

So, if the ſuit abates, a purchaſer pendente lite ſhall not be affected 
by the ſuit depending, without actual notice. 1 Ver. 286. hp 
So, tho” a judgment, &9%c. be upon record, it is not ſufficient no- 
tice; for expreſs notice of it is neceſſary. Ca. Ch. 37. 

So, expreſs notice is neceſſary where land is deviſed, upon condi» - 
tion to the heir; for he takes by deſcent. 8 Co. 92. a. 3 Med. 28, 
5. Eg. Abr. 333. | 8 | | 

Otherwiſe, if a deviſe be to a ſtranger ; for he takes by the deviſe, 
and ſhall take notice at his peril. Eg. Abr. 333. 


(4 C5.) When Notice to one affects another. 


Notice of an agreement to an agent or truſtee ſhall be notice to the 
party himſelf, who purchaſes : as, if the ſcrivener, who draws the 
mortgage, or tranſacts the contract, had notice of a prior incum- 
brance. Eg. Abr. 330. Vide ante, (4 C2. | 

[if one perſon is employed as counſel or agent for both parties, 
both are affected with notice to him. Leneve v. Leneve, M. 1748, 
3 Atkyns, 646. 1 Vgl. 64. Ambler, 436.] = 

(If an agent has notice of a prior incumbrance on lands in Middle- 
% this is a ſuſhcient equity to poſtpone a ſecond ſettlement, 
tho" the laſt is regiſtred, and the firſt not. Jbid, Vide Ambler, 
626.] | | 
(If an agent employed to place out money on a ſecurity, admits' 
that by former tranſactions he knew of an incumbrance, but thought 
the ſecurity good for both, it is good notice. Aſbley v. Bailey, T. 
1751, 2 Fef.' 368.) | | 

[But notice to an agent, in order to affect the principal, muſt be to 
an agent empowered to treat, not barcly to carry propoſals from one 
party to another. 1 Brown, 338. | | 

So, if notice is given to A., who purchaſes in the name of a truſ- 
tee. Eg. Abr. 330. Ca. Ch, 338, 

Or, in the name of his ſon. Bid. 
; Or, = conyeyance be to the ſon apd his heirs, who had not no-: 
ce, Ibid. | | | 

90, if 4, has notice, and purchaſes in the name of B., and then- 
grees that B. ſhall be the purchaſer, who pays the money not having 
notice; he ſhall be affected by the notice to A.; for his approbation 
o „* by 4. makes A. his agent ab initio. Eq. Abr. 33 1. 

er, 09, . : : 

[A ſecond mortgagee, with notice of firſt, but without notice of 
r ruſl· charge prior to both, of which firſt mortgagee had notice, mult 
"re Prop to that demand, E. Pomfret v. Ld. Windſor, T. 1752, 
610. 472.) t ; 


'' (4C6.) 
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(4 C6.) When not, | 

[Tho' a father making ſettlement appears to have notice of 2 

rent-charge on the lands, yet this is not ſufficient evidence of notice 

to affect wife and ſon claiming under ſuch ſettlement as the apparent 
owner might make. Jhitfield v. Touſſet, H. 1749, 1 Yef. 38). 

If A. has notice of a prior ſettlement or incumbrance, and pur- 


chaſes, and afterwards ſells to B., who has not notice, who ſells to 


C. who has; C. ſhall not be charged by the notice to A. or to him- 
ſelf ; for then an innocent purchaſer could never fell, R. cont. per 


Maſter of the Rolls, but reverſed per Lord Keeper, Hil. 1695. Eg. 


Abr. 331. | 

[So, the aflignee of a mortgage, thro? aſſignments from perſons not 
having notice of a defect in the title, is not bound to diſcover whe- 
ther he had perſonal notice. 2 Brown, 66.] 

[If a man by marriage-articles agrees to ſettle a church leaſe on 


himſelf, wife, and iſſue, and afterwards ſells it to a ſtranger, who 


may no notice of the articles, and his executors ſell it to B., who has 
full notice of them, and takes a collateral ſecurity z yet B.'s pur- 
chaſe ſhall ſtand good againſt thoſe claiming under the articles. 
Lowther v. Carleton, H. 9 G. 2. C. T. T. 187. H. 1741, 2 Athyns, 
242. ] | 
So, if A. purchaſes, having notice, and ſells to B. who has not 
notice that the vendor was only tenant for life, tho” a bill by the ſon 
againſt B. ſhall be diſmiſſed, yet A. ſhall account for the purchaſe- 
money to the ſon, and for intereſt from the death of the father. Eg. 
Abr. 331. 2 Fer. 384. | | | 
And tho” A. takes an aſſignment of a mortgage to protect his 
purchafe, he ſhall, be allowed only the money due upon the mortgage, 
which was prior to the ſettlement. Bid. 

[If a counſe] employed to look over a title, by ſome other tranſ- 
action foreign to this buſineſs, has notice, it does not aſſect the pur- 
chaſer. id. Worſley v. E. Scarbre, M. 1746, 3 Atkyns, 392. 
Lowther v. Carleton, H. 9 G. 2. C. T. T. 187. H. 1741, 2 Atkyni, 


242. | 

The court is tender of extending conſtructive notices, but will 
not lay it down as a general rule, that notice to a perſon concerned 
for both parties is not good to a mortgagee, yet will adhere to this 
rule, that notice ſhould be in the ſame tranſaction. Warrick v. Mar- 


rick, H. 1745, 3 Atkyns, 291. ] 
(4 C 7.) When Notice does not prejudice. 


If a man purchaſes for valuable conſideration, he ſhall not be 
prejudiced by a voluntary ſettlement, tho' he had notice of it. Eg. 
Abr. 334. | : ; 
[Aman who purchaſes for a valuable conſideration, with notice 
of a voluntary ſettlement, from a perſon who bought without notice, 
ſhall ſhelter himſelf under the firſt purchaſer, but his intereſt mult be 
exactly the ſame. Brandlyn v. Ord, M. 1738, 1 Ahn, 571], 

So, if a bill be againſt a purchaſer. for valuable conlideration- 
which charges that the defendant had notice, and that it was men” 
tioned in ſuch a leaſe, and defendant denies notice, and that it 15 there 


mentioned; he need not produce the leaſe, tho' there be ho por 
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| to the anſwer, without ſome proof that falſifieg his anſwer ; for it tends 
obliquely to a diſcovery” of "his title. Cort” per Maſter of the" Rolle, 

F. per Lord Keeper 1704. Ex. Abr. 3 ½ꝙf 
So, if a purchaſer” has notſce of à ſettlement, which makes the 
vendor tenant for life, but who befort iſſux might bar the htiugent 
remainders, he ſhall not be affected, if he had not nofic ak be 
vendor had iſſue bort five days before. Eg. Abr. 333. Cited by 
Rawlinſon, 2 Ver. 159. N 8 hi 3 | 0 g | & | Su 10 k . 


: 4 Di.) Shall be cancelled· a 


4D.) Being JF a bond or other ſecurity for money be ſatisfied, 

ſatisfied.] and the obligee will not cancel or defiver it to the 
obligor, Chancery will oblige him to do it. 1 Ch. R. Earl of Oxford, 8. 
Vide pot. (4 D 11.) Ln ng 

85 1 part of the debt be ſatisfied, upon payment of the refidue* 
Chancery will compel the delivery of the —_— MOVED 

So, if double ſecurity be given for the ſame debt; as, a bond and a 
pawn, Sc. if one is ſatisfied, Chancery will oblige the cancelling of 
the other. HF 3 | 
So, if the money be paid to my ſcrivener, who has the diſpoſal of 
my monex. r 

Or, to my wife, who uſually receives money for me. R. Ca. 
Ch. 38. „ ; 6 

55 if it be ſatisfied by one obligor, the other ſhall be diſcharged 
from the bond. | To 

Or, if the bond be reteafed or otherwiſe difcharged. 
Or, if it be ſatisfied by che principal the ſurety ſhall* be dif 
charged, VV | | 

055 if the obligee has accepted other ſecurity from the principal. 

If after a bond of 9004. far payment of 4504, it be agreed that 
the obligor ſhall pay 80 J. per ann. till the 450 J. and every part be 
paid; if by the 80 J. per aun. the 350 J. and intereſt are ſatisfied, the 
bond hall be cancelled. R. t Per, 382. | 

[Where no demand has been made on a. bond for 20 years, it 
ſhall be deemed ſatisfied even at law. Gratwick v. Simpſon, H. 1740, 
2 Aityns, 144.] | . 7 

f a recognizance or bond be for payment of an annuity, Qc. of 
antient date, and no annuity paid or demand for many years, ſo that 
it may be preſuined to be ſatisfied, the land out of which it was paid 
being fold by conſent of all parties, Chancery will compel the can- 
mr x the recogiizance or bond: 1 Ch. R. 103. 106. Vide pft. 
(DIL: a a A 

If judgment be given upon th bond. 1 Ch. R. 107. : 

[A judgment ſhall not be preſumed ſatisfied merely from length 
of time, (as 42 years,) if ſatisfaction is not entred on record. Kemys 


Gods: oe Sn Ad” wet 


: 


v. Ruſcombe, T. 1740, 2 Athyns, 45.) 
(4D 2.) After forfeiture.) Tho' a bond be forſeited, Chancery 


will compel the caucelling of it, upon payment of principal, in- 
el and coſts; and the, oblige Mall not bare the penalty, Vit 


Vu | | If 


+ 


79. Abr, 91. 3 
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If the bond be to fave harmleſs, the obligor ſhall be reliened ge. 
nerally, an payment of ſo much, as upon a trial at law the oblize 
appears to be damnified. 1 Ch. R. 1999. 

But if the obligee by his anſwer ſwears that he is damnified above 
the penalty of the bond, there needs no trial; but the obligor ſhall be 
opſted of his relief without trial. Bid, 

If a bond be given for goods taken up to raiſe money by the 
ſale of them, it will be ordered to be delivered up on payment of the 
money actually raiſed. 1 Brown, 149.] ho ee 

If a bond, by a ſubſequent agreement tb take 80 J. per ann. till the 
Whole is paid, be overpaid, 'Chancery will not oblige the repayment 
of the ſurplus. 1 Ver. 3852. b 4-2) 

But if principal and intereſt exceed the penalty, Chancery will com. 
pel the payment of thE intereſt and coſts, as well as of the principal, 
R. 812 Parl. 16. Dub. 2 Ca. Ch, 185. Vide ante, (3 A 4.) — yl. 
(4D 16. ny = 

Let, if a judgment be obtained for the penalty, upon payment of 
ſo much as is due upon the judgment, with intereſt from the time 
of the judgment and coſts at law and equity, the judgment ſhall be 


 Aatisfied and bond delivered up, tho' the principal and intereſt due 


exceed the ſum for which the judgment is obtained. R. Ca. Ch. 24, 
1 Fer. 350. ES 


But money paid, not exceeding the intereſt due, ſhall be intended 
to be paid for intereſt, Ca. Ch. 24. Vide. ante, (3 8 6.) 

And, if money be paid the ſame term, but before actual entry of 
the judgment, it ſhall be intended as intereſt upon the bond, and not 
to be paid upon the judgment. R. Ca. Ch. 24. 

' So, if land be deviſed for payment of debts, and the intereſt due 

upon a bond exceeds the penalty, nothing but the penalty ſhall be 
paid ; for the deviſe was for ſecurity of the debt, and not to enlarge 
n. 1 Sal. 154. | 


(4 D 3.) Or, relieved againſt. 


(4 D 2.) If the obligation be obtained by fraud. If a bond or other 
ſecurity be obtained by fraud or practice, Chancery will relieve againſt 


it; as, if upon the marriage of A.'s fon to the daughter of B., J. 


will not conſent unleſs all the debts of the ſon are diſcharged, upon 
which his brother diſcharges them, but afterwards the ſon, with the 
conſent of the daughter, gives a bond for the ſame ſum to his bro- 
ther; Chancery will direct the bond of the ſon to be cancelled, at the 
ſuit of the wife, or of the obligor himſelf. R. 1 Ver. 348. Vic 
ante, (3 Z 8.) | 
If on marriage articles A. gives 3000/7. with his daughter, and J. 
gives up 300 J. per ann. of her jointure to her ſon, for a ſettlement on 
the marriage, but the intended huſbagd ſecretly, without the privit) 
of his relations, gives a bond to refund 1000 5 a perpetual injunc- 
tion ſhall go againſt the bond, at the ſuit of the obligor himſelf. 
Turton v. Benſon, A. 6 G. per Parker C. on appeal from the rolls, 
Str. 240.] © © | EE | 
[If a poor man ſuing for an eſtate, gives bond to a perſon aſſiſting 
him with ſmall ſums and taking pains in the affair, and this 1s ob- 
tained. by preſſing for payment of the money advanced; the bond 
ſhall ſtand as ſecurity only for the money advanced, and intereſt, * 


, 
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the obligee may bring quantum meruit ſor his pains, c. Proof v. 
Hines, 7. 9 G. 2. 4 C. T. T. 111.J. - unt) Haier I 8d I | 
So, if a bond be obtained from an heir for 800 J. to be paid at the 
death of his father, upon the, delivery of goods of 400 J. value, he 
ſhall be relieved, upon payment of--prineipal and intereſt, N. per 
Finch. The bargain being managed by. an infamous perſon, and the 
father alleged to be then ill, who died within 18 months. Conf. per 
North, heſitanter. 2 Ver. 359. _ Wine ol | 
[If a woman aged 26, but her father being alive, enters privately 
into joint bonds with a man for marriage, tho' there are no marks 
of fraud, nor any great inequality of circumſtances or condition, 
yet on application of the woman, the court will (on public. and ge- 
neral conſiderations chiefly, and for that it is a fraud on the parent,) 
decree the bond to be cancelled. . Woodhouſe v. Shepley, H. 1742, 
2 Athyns, 535. We, 
[The court will direct an inquiry before a maſter into the con- 
fderation of a bond, if there is a ſuſpicion: of fraud; as, if two 
bonds are given the ſame day for different ſums, and one of them 
juſt double the penalty of the other. Reed v. Reed, M. 1739, 2 4t- 
Int, 16.] arr fees | | 1 
115 a woman about to marry, parts with ſome of her property, or 
gives ſecurity or aſſignment, the court will relieve, unleſs for valua- 


ble conſideration; and in that caſe, huſband from whom it was 


concealed, tho? his bill is diſmiſſed, ſhall not pay coſts, unleſs the 
concealment was at his wife's requeſt. Blanchet v. Fofter, P. 1751, 
179. 264. 1 | 
[S. aged 30, father and mother dead, married, in poſſeſſion of 
75001. per ann. naturally ſtrong, but hurt by debauchery, guy 
indebted, and having great expectations from his grandm 3 
aged 78, but healthy, applies to J. a ſtranger for 5000 J. to pay his 
debts, which he gives him, taking a bond conditioned for payment 
&> 10,000/. at M. 's death, if $. ſurvives her, but not otherwiſe. 
Six years five months after M. dies, and two months after F. de- 
livers up bond to be ' cancelled, and S. now in great circumſtances 
executes new bond for 20, ooo J. conditioned for payment of 10, oool. 
and intereſt in four months, and gives warrant of attorney to enter 
up judgment, which is done; a year after giving the laſt bond S. pays 
J. 10001. in part, and three months after 1000 J. more, and three 
months after, that is, twenty months after M.'s death, S. dies, having 
ac ver ſought relief againſt the bargain z his exccutors ſhall have relief 
only againſt the penalty, but ſhall pay the principal and intereſt on 
the laſt bond, with coſts at law, and for acknowledging ſatisfaction, 
not in equity,) for this firſt bond is not uſurious, nor contrary 
to conſcience, and relievable on any principle of equity; and if 
Rt had, yet the new bond amounts to a conlirmation, and is ſuf- 
ficient to bar the executors of relief. Ear! of Cheſterfield, executor 
of Spencer v. Janſen, bart. T. and H. 1750, on great conſideta- 
don, fer Harazvicke C. Lee C. J. Milles C. J. Strange M. R. and 


=? J. unanimouſly. 1 Atkyns, 301. 339. 2 V. 125. 1 Wii. 


(4D 4.) If the conhderation be no perfermed.] So, if a bond be 


obtained, 


- — — 
© < "" 
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obtained, without a conlideration performed; as, in confideratio 


of a debt aſſigned, which cannot be recovered. Vid 75 (4D 7.18.) 8 


0 
But if the bond be to pay 20 J. per ann. to A. for life in conſider; 
tion that he has aſſigned two leafes to the obligor; tho? the leaſes 
were forfeited before allignment, yet if the leflor does not take ad. 
vantage of it, the obligor ſhall not be relieved. Ch. R. 49. 


(4D 5.) If the confideration be illegal.] So, if it be obtained for a 

ing illegal; as, upon a ſimoniacal contract. 195 

But a bond to reſign, upon requeſt, ſhall not be avoided. Vid 
A (N 3.) 1 

Yet, if an ill uſe be made of a bond to reſign; as, if he detain; 
his tithes, Cc. an injunction ſhall be granted upon it. R. 2 Ca. 
Ch. 186. 1 Ver. 411, 412. Vide Egliſe, (N 3.) [Vide Ambler, 
268. | | 

[If on bond of reſignation; inſtead of requiring it, it is agreed in. 
eumbent ſhall pay 30 J. per ann., and he pays it for ſome years; 
ag ſhall be granted to the bond. Peele v. Chapel, M, 9 6. 

She conſideration of the bond was for procuring a marriage, 
tho? there does not appear any fraud or other misfeaſance in obtain- 
ing it, Chancery will give relief. R. Ca. Parl. 77. R. 1 Ch. R. 8). 
R. 1 Ver. 412. * | | * 

Uf a man gives bond to another, for uſing influence over his 
grandfather to make a wilt in his favour, and not alter it, it ſhall 
be delivered up, but without coſts. Debenhem v. Ox, T. 1749, 17, 
2764 5 3 . 

Or, for money borrowed when the obligor was engaged in play 
by the artifice of the obligee. 1 Ch. R. 89. 8. 

[So, if a bend was given for money won at play, and the obligor 
afterwards paid part of the money, yet, after ſeveral years, the court 
will order the bond to be delivered up, and the money paid to be re- 
turned. Ambler 269. Vide ft. g Ann. c. 14. 

Or, for payment, if he did not marry his ſervant. R. 2 Vir. 
102. e | f 

So, if a bond be by a ſon, upon the ſettlement of a houſe upon 


him by his brother, who had a prejudice againſt their mother, that 


he ſhould never permit his mother to come to his houſe. 1 J. 
413, 4. Fi a 

it k bond be td pay 100 J. if ſhe married a ſecond huſband; tho 
there be a counter-bond to pay as much to her executors, if the did 
not marry. R. 2 Ver. 215, 6. | 

So, a recognizance, bond, c. by tenant in tail, that he will not 
ſuffer a common recovery, ſhall be cancelled. Mo. 809.—Ct. it 
given by a ſon to a father at the time of the ſettlement on him in tall 
2 Fer. 233. 

So, a bond by tenant in tail, that he will not commit waſte. R. 
2 Ver. 251. | : 

So, if a bond was given by an apprentice for money won at gaming 
by another apprentice. R. 2 Ver. 291. 5 

But if A. gives a bond and judgment for money which he borrows 


to ſupply perſons who game, and gives large premiums ; _ 


1 
) 
$ 
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will not relive, without payment of principal, intereſt, and coſts. R. 


2 Ver. 171. 2 ; | 
(if a bond is given for having procured the office of a ſuperviſ 
of exciſe, and for being to procure the office of collector, it is within 


fat. 5 & 6 Kd. 6. and ſhall be cancelled. Law v. Law, M. 9 G. 2. 


C. 7. T. 140. 3 P. V. 391. 0 4 
[If a man on a compoſition with his creditors, gives a bond to one 
to pay him the reſidue of his debt, over and above the compoſition, 


in order to induce him to conſent, it is void, as within the equity 


of 5 G. 2. c. 30. C 11. Semb. Spurret v. Spiller, M. 1740, 1 Ai. 


tyns, 105-] 


(If a man living ſeparate from his wife, marries a woman who 


deer not his wife is living, which ſhe afterwards diſcovers, but the 


an prevails with her to ſtay with him; and five years after gives 
2 bond to a truſtee for her, to leave her 1000/7. at his death, and 


dies; this ſnall be poſtponed to all ſimple contract debts it is worſe 
than a voluntary one, being on a wicked conſideration; had it. 
been given immediately after the diſcovery, and ſhe had quitted 
him, it would have been good. Lady Cox's Caſe, M, 1734, 3 P. V. 
339-] | | | | 


(4 D 6.) Obligation by a ſurety.) If a man be bound as ſurety, and 
the principal has paid the money, and afterwards the ſurety is ſued, 
he ſhall be relieved in Chancery. | 


So, if the ſurety is damniſied, he ſhall be relieved againſt the prin- 3 
cipal, tho he has not a counter- ſecurity: ſo, by the cuſtom of Londen. 


1 Ver. 456. | 


[But a ſurety has no right to have the bond aſſigned * him on pay” : 


ing the money ; and if he tenders the money on that condition, w 
the obligee refuſes and brings action, and furety brings bill; ſurety 
ſhall pay coſts. Gammon v. Stone, M. 1749, 1 Ve. 339-] 


[The court will not order an obligee to aſſign a bond to the ſurety . 


on payment, for the principal co-obligor might then plead payment, 
on an action in the name of the obligee ; but caſe, or perhaps aſſump- 
fit, lies. Weffington v. Sparks, T. 1754, 2 Vf. 569-] 

(If A. tenant in tail, to raiſe money to pay debts on his eſtate, 
propoſes to his brother B. tenant in tail in remainder to join in mort- 
gage for 1000 J. and in a bond, which is done, and A. only receives 
the money; the perſonal eſtate of A. ſhall be liable in the firſt place. 
Rebinſon v. Gee, T. 1749, 1 Veſ. 25 1.1 | 

And if the land of the principal deſcends to his heir, and is con- 


reyed by him in truſt, the ſurety ſhall compel a ſale of the land for | 


his payment. 


Or, if debts are aſſigned by the principal for ſatisfaction of the 
lurety, he ſhall compel the Oe thereof to himſelf. 


U 4. makes a mortgage and B. is ſurety for him, and afterwards | 
it appears that the mortgage was upon a defective title, but he, who 
had the title, in compaſſion to 4. makes a leaſe to D. in truſt for A., 


and then B. is ſued by the mortgagee; he ſhall compel D. to aſſign 
for his ſecurity, R. 2 Fer. 1a. 


[f there be a judgment againſt A. and againſt his bail, and after- 
Vards the ſureties of A. being ſued, pay the money; they {hall be 


aded againſt the bail, and the judgment againſt the bail ſhall 5 2 
* gue 
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| Fgned to ſecure to them principal, intereſt, and coſts, without cou. 

tribution. R. 2 Ver. 608. , 43 

Tho' the ſureties by their bill allege an agreement to pay a propor. 

tion, if the bail deny the agreement. 2 Per. 60g. e | 
f one ſurety pays the whole, he ſhall have contribution againſt 

the other ſurety. Semb. cont. Gadb. 243. Acc. Ch. R. 15. Vide ante 

- (28). | | | 


If two perſons are jointly bound, and one dies, equity will decree ; 
his repreſentative to be charged pari paſſu with the ſurvivor, Primreſ: 
v. Bromley, M. 1739, 1 Attyns, 89. 3 o 


So, if three are bound in a bond, recognizance, &. and one only 
is ſued and pays the whole, and another is inſolvent, he who has paid 
mall have contribution againſt the third for a moiety. R. Ca. (Ch. 24% 
1 Ch. R. 35. 120. But R. that the third ſurety ſhall pay only » 
third. 1 Ch. R. 150. | 

So, by the cuſtom of Londen, one ſurety paying the whole (ial 
make the other ſureties contribute. 1 Ver. 456. | | 

If a ſurety changes himſelf for another not ſufficient, he ſhall nc 
be charged in equity, upon a ſuggeſtion of covin in fuch exchange; 


for equity will not charge a ſurety further than he is bound by lay. 1 
1 Ver. 196. 

Uf a B. principals, and C. ſurety, are jointly and fererally << 
bound to D., and on C.'s becoming uneaſy, D. agrees with 4. to take * 
ſour notes, and a draft of A. and B. on a banker, in lieu of the bond, wer 
but makes A. give him a note ſigned in the names of A., B., and C., . 
(but without C. 's knowledge, Semb.) to make good any deficiency, ol; 
and D. puts the bond, with a receipt for principal and intereſt, into 175 
C.*s hands, and A. and B. become bankrupt ; C. ſhall not be liable, 3 
Skip v. Huey, P. 1744, 3 Athyns, 91. rl 

lf a bond is burnt or cancelled by accident or miſtake, or procured with 
by fraud by the principal to be delivered up, this court will ſer it up ae 
againſt a ſurety, tho? extinguiſhed at law. Bid. | and 0 
' So, if a fon is bound in a 3 with a father to pay the 1 
marriage portion of his daughter, but the recognizance is defeQure ter 
in law; the ſon ſhall not be charged in equity. 2 Ver. 393. ow 7 
If a father gives bond for money advanced by his daughter to his hs 
ſon on his marriage, the ſon pays the intereſt ; yet it ſhall be a debt 2 Athy 
on the father's eſtate, for it is an advancement of the ſon, Hill v. 7 

Ballard, 1747, 1 Veſ. 77. ] n | 2 

E receiver ſhall not be removed at the requeſt of his ſureties only, UT 
nor the ſureties diſcharged that others may be appointed, unleſs it the co 
appears for the good of the eſtate. Grifith v. Griffith, T. 17511 (2Q x 
2 Veſ. 400.] _ | 7 | As, 
8 CGbüger without communication with the ſurety takes notes from 4, f0 


the principal, and gives farther time, the ſurety is diſcharged; and the aſſe 


the rather, as after the notes were taken, the ſurety paid over 3 tent of 

ſum of money to the principal. Rees v. Berrington, 2 Ve/. jun. 54% But: 

See alſo Niſbet v. Smith, 2 Bro. C. C. 579. be avoic 
[Joint bond conſidered as joint and ſeveral. Thomas v. Frater, gz. 

3 Vef. jun. 399. Burn v. Burn, ibid. 573.) 80, it 


(4 D 7.) If there was no conſideration for it.] So, the obligor ſhall be 
reheved, where ihe bond was given without a real confideration 3 
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* the leſſee of tenant for life at the rent of 100 J. per ann. gives a 
bond for part of the rent due at Michaelmas, where the tenanc for 
life died before Micbaelmac, tho his death was known. R. Ca. Ch. + 
239. Vide ante, (4 D 4.) W a | | 

If A. gives bond to ſettle his eſtate upon his brother, and after- 
wards marries. R. 2 Ver. 189. be; | | 
[The expence a man is at in ſtanding for member of parliament 


at the requeſt of another, is not a valuable conſideration, Stiles v. 
Attrney-General, H. 1740, 2 Attyns, 152.] ] b 


(4 DB.) Y there would be a double charge by the obligation.] So, an 
obligor ſhall be relieved, if there would otherwiſe be a double charge 
u n him. 1 | 5 7 8 r ne, + 
15 if there be a decree againſt 4. to pay 400 J., and he pays 
100 J. and gives a bond for the reſidue, and afterwards becomes 
bound with B. the obligee, as ſurety for 100 IJ. That bond, which 
is accumulative for the money decreed, ſhall not be taken to be in 


l atizfaQion of the 100 J. for which A. was ſurety with B. R. Ch, 
1 K. 297. # | | 5 
© (4Dg.) It there be an artful uſe of Aria words.) So, if oh obligee 


makes an ill uſe of words inſerted in the condition, the obligor ſhall 
be aided in equity; as, if a mother gives a bond for her ſon, bein 
an apprentice, for his honeſt behaviour, and that ſhe will pay a 
that her ſon by note under his hand acknowledges that he has em- 


nd, bezzled; and the maſter obtains. note from the ſon of his embezale- 
G. went, and three years afterwards informs his mother thereof; the 
ic, obligor ſhall be aided, if ſhe pays as much as is proved upon an 
into 


iſſue to try quantum dJamnificatus, and the note ſhall not be allowed 
i evidence at the trial. CH. R. 47, io Gs com 
[If an unqualified perſon taken poaching gives bond for 100 J. 
with his father ſurety, not to ſhoot, hunt, or fiſh again, without li- 
cence from the gamekeeper, or in company with a qualified perſan ; 
and three years after, invited by the gamekeeper's brother, he angles 
and catches two flounders in his company, and dies; and two years 
aſter the father is an evidence againſt two of the lord's ſervants, and. 
then the bond is recovered againſt him; the court will order the pe- 
nalty and damages to be returned. Roy v. D. of Beaufant, T. 1741, 
— a Ah, 9%. | | "0 HY 
1 7. | | | 
(4 D 10.) So, the Obligor ſhall be relieved. 


only, (4D 10.) Where the condition by accident becomes unreaſonable.) Sa, 
leſs it de condition of a bond ſhall be qualified in equity, Vide ante, 


17514 


| 

g from 
|; and 
over 3 
540. 


El.) | | 8 
As, if an executor gives a-recognizance to the chamberlain of Lon- 
Gn, for payment of an orphan's portion abſolutely, and afterwards 
the aſſets fail; the executor ſhall not be bound to pay beyond the ex- 
tent of the aſſets. R. Ca. Ch. 191, | 2 
But a bond given for money to be paid upon a purchaſe ſhall not 
LOI becauſe the purchaſe does not anſwer his intent. 2 Per, 
| do, if a bond be to pay 40 U. per ann. out of the profits of an of- 
©, and afterwards the office was taken away for ſeveral years ru 
. h * 8 


raze f; 


all be 


on; 45, 


hall not be cancelled by a decree. 
8 6 


the uſurper, and upon the reſtoration of the king revived; be ſpall 
pay during the years in which the office was ſuppreſſed. R. Ca. 

% | f | 

If a bond be for payment of rent for a wharf, which becomes ſur. 
rounded by water ; he ſhall be relieved againſt the. penalty of the 
bond, but not againſt the rent. R. Ca. Ch. 84. 
If a bond be upon bottomree, in confideration of 400 J. to perform 
a voyage in fix months, and at the end of fix months to pay the 4000 
with 40 J. premium; if the ſhip is detained in the river, he ſhall py 
only legal intereſt. R. 1 Ver. 263. | 

[If A. borrows money of B. on bottomree, and agrees to pay 26“. 
per cent. the principal to be diſcharged when the remittances from 
the ſhip and produce are ſold, after the return of the hip till the 
fale only 5 J. per cent. to be paid; proviſo, if the whole goods lot, 
the principal to fink; if part, to abate proportionably; B. ſhall have 
261. per cent. for the ſums lent during the voyages outward and 


homeward; as to the homeward only, in proportion to the value of 
the goods remitted; and 5 J. per cent. for the reſt of the time, War. 
ner v. Watkins, P. 1737, 2 Atkyns, 4.] | 
If a bond be by mariners that they will not demand wages till the 1 
return of the ſhip from the Zaf? Indies to London, and the ſhip in the 
return is taken by an enemy; the mariners ſhall have wages to the laſ i 
place of delivery. R. 2 Per. 728. | in 


If a man enter into a bond to build a bridge and ſupport it for 
ſeven years, and the penalty of the bond is the ſum ada paid al 
him by the obligees ; he afterwards builds the bridge, which is 
thrown down by a great flood within the ſeven years, and the obligot | 


refufes to build another, yet an injunction will be granted to te. giv 
rain an action on the bond, and an iſſue directed to try quontun hu! 
damnificatus, the ſum contained in the bond being a penalty, 2 Brown wa 
„ e an Fr = Pat per 
(4 D 11.) Or, i- A by other meant.] So, if the condition of ; ! 
the bond be performed by a thing equivalent, the obligor ſhall be re- evic 
lieved; as, if the condition be to convey 50 J. per ann. for 2 jointure, 20 / 
and he deviſes 50 J. per ann. to her; ſor it ſhall be intended in dir 4. 


charge of the bond. R. 1 Ch. R. 46. Vide ante, (4D 1.) 
Or, to leave his wife, if ſhe ſurvives, 5007. and the huſband by the 1 


deviſe gives her lands for life, and other lands in fee, and males tho? 
his wife executrix; if the real and perſonal eſtate given to tit 290, 
wife amount to 500 J., the heir ſhall have relief againſt the bond. (, UI 
n | | of & 
5 | it ha 

(4 D 12.) If the obligation was given by contrivance, or by fort, 7 lyns, 
terror.] Bo, if the bond was given by contrivance. idt amt, [If 


(3 Z 8.—4 D 3.) a | | 

So, if a bond be obtained by dureſs, it ſhall be decreed to be car 
celled. | 

Or, by force or terror, tho' there be no actual dureſs. 2" 


097. Es, te 3 
But if a bond, note, Qc. pretended to be given through terro!, © 


afterwards voluntarily confirmed, by judgment, mortgages Zh 
7 R. 9s lf 
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in attorney, who by Ae inſtructions in writing, draws his will; 
with a legacy of 1000 l. to B., who afterwards procures bail for 
A., and on the. very day A. gives bond to B. to be void on leaving 
him a legacy of 1000 J., A. afterwards revokes this will, and males 
another, leaving no legacy to B.; yet equity will relieve againſt the 
bond. Walmſley V. Booth, * 1739, and P, 1741, 2 Athyns, 25.] | 
(4D 13.) So, the Obligee ſhall be relieved. - . 
(4D 13.) If the obligation be J.] So, an obligee ſhall be relieve a, 
where the deed or bond is loſt. ran 6 of r 
Tho the deed or bond be voluntary. Sb. Ca. Ch. 7838. 
So, if a bond be loft and the principal inſolvent, the obligee ſhall 
be relieved againſt the ſurety. R. Ca. Ch. 78. 2 Ca. Chi 22, 3. 
So, if a ſtatute, recognizance, Cr. be loſt, tre. 
So, if an annuity be given to a maid-ſervant, and the bond for ſe- 
curing it is loſt, it thall be decreed. Eg. Abr..24, 
[If A. and B. give a joint bond, and the condition is joint and 
ſeveral, the repreſentatives real and perſonal of one dying, are Hable. 
Biſbop v. Church, M. 1750, 2 Ve. 100. 371. : | 
An obligee does not loſe his equity againſt a joint-obligor er his 
repreſentatives, by refuſing them liberty to ſue the other joint-obligor 
in his name; for he is not obliged to do it. Bid. 
But there thall be no relief upon a motion, without a bill againſt 
all concerned. Ca. Ch. 270. Hi ad 36: 5% A059 ia 


* 
1 


(4 D 14.) I the performance nar not effeAual.] So, if huſband 


gives a bond after marriage to make a jointure upon his' wife, the 
huſband makes a jointure and the bond” is cancelled, and after- 
wards the jointure is evicted; the wife ſhall be relieved out of the 
perſonal eſtate of the huſband to the value of the jointure. 1 Yer. 
427. N "ey | 
If A. gives a bond to a leſſee for his quiet enjoyment, and he is 
evicted for non-payment of rent, upon which the bond is ſued and 
= N 3 Chancery will compel the leſſee to repay the 20 J. to 
1 KR. gg. | 

So, if A. lends too J. to B. and C. and takes a bond for it, in 
the name of a truſtee, from B. and C. and afterwards marries' B. 
tho the bond be extinct at law, A. ſhall have relief in equity. 2 Ver. 
290, 16 . 
Ulf money is lent to two perſons, and either thro* fraud or want 
of kill, the bond is made joint only; the court will decree as if 
x had been joint and ſeveral. Simpſon v. Vaughan, H. 1 739, 2 At- 
un, 31.] i 

[if huſband previous to marriage gives bond to wiſe, to ſecure her 
700. if ſhe ſurvives; as there is fraud in the huſband, equity will 
carry the agreement into execution according to the intention. Wat- 
Ing v. V. atkyns, M. 1740, 2 Athyns, 96. 
(if 4. gives a bond to B. a merchant, as a ſecurity for his ſervice 
a buying goods abroad, where he is to ſtay a limited time, he buys 
ery little, and returns before the time; this court cannot decree 
ihe penalty,” for it is a bond for ſeruice only, and not like a, nomine 

pane, 


a © CHANCERY. 


pen, where it is conſidered as the ſtated damages. In this dsc 
the remedy is aQion quantum damnificdt. Benſon'v.-Gibſon, =” 
3 Atkyns, 395] 6 Gn N 1 0 3 
(4D 15.) But the Obligee ſhall not be telievxed. 

(4D 15.) If the obligor war a ſurety, &c. and not chargeable by lau.] 
But, generally, an obligee ſhould not be relieved in equity apainſt a 
ſurcty, upon a defect in the bond, whereby the ſurety is not charge. 
able by law. R. 2 Ca. Ch. 3. 88 | | 
Tho' the defect happens by the act of the court itſelf; as, if the 
court orders a recognizance with ſurety to perform an order upon 
the hearing of a cauſe, and to pay what ſhall appear due by the re- 
port of ſuch a maſter, and the maſter dies, and the plaintiff dies in- 
folvent, whereupon the obligee procures A. to take out adminiſtra- 
tion and to revive the ſuit, and obtains a report of another maſter 
that 300 J. is due. Bid.) Alen | 

So, an obligee ſhall not be decreed to cancel a prior ſecurity, upon 
an agreement to do it upon giving other ſecurity to his creditors, if 
the other ſecurity be not effectually given, Ca. Ch. 302. 

(4D 16.) Nor, /hall he be relieved beyond the penalty of the obligation. 
So, an obligee ſhall not be relieved beyond the penalty of his bond; 
as, if A. covenants with the Ea India company to pay: a'mul for 
every piece of cloth exported, and takes B. for his mate, who gives 
bond of 50 J. penalty that he will not export, and afterwards exports 
ſo much that the mul& amounts to 70 /., A. ſhall not have relief 
for the reſidue beyond the penalty of the bond. R. Ca. Ch. 226. 
Vide ante, (4 D 2.) 4 7 in alle tod | | 

{Sed wide Bunb. 23. Shaw, P. C. 15. 2 Term 5 388. 

If A. upon a ſale of land, gives-a-{tatute or bond for quiet enjoy- 
ment, and the land was entaiied, ' Chancery will not relieve the pur- 
chaſer beyond the penalty of the bond or ſtatute. R. 1 Ch. R. gi. 
£9. Abr. 288. Fg: | Ps ot ha! + N 6 

If A. gives a bond of 16001. penalty to pay 77 J. per ann. till 
1100 J. be ſatisfied, and does not pay it; he ſhall be diſcharged on 
payment of the penalty of the bond. 1 Ch. R. 201. £ 

So, tho' he has paid divers ſums before. 2, 2 Ver. og. 
But if the obligee has judgment, and does not take out execution, 
he ſhall have intereſt after. the judgment as well as before, tho it 
exceeds the penalty of the bond, and it was his own laches that he 
did not take out execution. Eg. Abr. 288. 

If a bond recites an agreement and is given for the performance 
of it; the obligor ſhall be decreed to perform, tho! it exceeds the 
penalty. R. 2 P. V. 192. 

[So, if a father on marriage of his daughter, gives bond to ſettle 
one third of whatever lands come to him on his father's death, the 
court will decree a ſpecific performance. Hop/on v. Trevor, M. 96. 


Str. 533] 5 N 
If a fon is bound with his father to 4. for 200 /., and the father 
gives a ſtatute to the ſon for his indemnity, and afterwards mort- 
gages to A. for 200 J., he ſhall not be allowed to make uſe of that 
ttatute to defeat the mortgage for the 200 J. R. 2 Per. 40. i 
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. leſſee agrees to pay 20 5. an acre increaſe of rent, if he _ l 
| * Sc. he ſhall not be relieved againſt che penalty. 2 Fa * 
[2 Ath. 239. 4 Bur. 2229. 2T, erm Rep. 36, 37-] 5 


(4D 17.) An Obligation ſhall be delivered up. 


5 (4D 17.) I it be not ſued within a reaſonable time.) So, an inden- 
| ture of apprenticeſhip, and a bond for performance, ſhall be delivered 
uy after the ſervice is expired, if not ſued within a reaſonable time. 


> R, Ca. Ch. 70. 


1 80, a mortgage ſhall be delivered up to the purchaſer, if the mort- 
A gagee be conuſant of the purchaſe, and does not give notice, nor 
: make demand for 17 years ; for it ſhall be preſumed to haye been 
* diſcharged. 1 Ch. R. 60. . 4 e 
r So, if a bond be to pay 30 J. within nine days, and it is put in 
| ſuit after two and twenty years, where the defendant was at all times 
n reſponſible. 1 Ch. R. 78. 88. ; 5 
if So, tho' the ſuit be by an executor, where there had been no 


demand of principal or intereſt, and the teſtator died but eight years 
before. 1 Ch. R. 78. | 


] So, a ſtatute or recognizance, after 40 or 50 years ſhall be pre- 

l; ſumed to be diſcharged, where no demand appears, and there have 

or been ſeveral purchafes of the eſtate. 1 Ch. R. 106. 137, 
But where intereſt has been paid, the antiquity of the ſtatute, bond, 

ts Cc. does not prejudice. Ca. Ch. 304. 

ef (Where two partners are obligors, and on breaking up the partner- 

6. {lip agree that all bonds ſhall be diſcharged by one only, and the 


obligee agrees with him to leave the money with him on a higher 
ktereſt, and receives ſuch intereſt accordingly, and leaves the money 


1 in his hands for many years while ſolvent, and on a commiſſion of 

ur- bankrupt comes in and has his dividend, yet the other obligor ſhall 

TR pay the remainder of the principal and intereſt at the firſt rate. Heath 

1 v. Percival, M. 7 G. Per Parker L. C. Str. 403.) 

t | | 

on (4D 18,) If the obligee 8 to perform his part.) If the other 
party refuſes performance of the agreement for which the bond was 
pen, Chancery will compel the delivery of the bond to the obligor ; 

on, as, if A. ſells land, a ſhip, Cc. and takes a bond for the money; if 

it 4. afterwards refuſes to convey, the vendee ſhall have his bond de- 

he livered up, tho' the vendor afterwards is willing to convey. R. 2 Ca. 

Cb. 3. Vide ante, (2 C 16.— 4 D 4.) = 8 

nce It 4. puts his ſon apprentice to B., and gives a bond for his fide- 

the ity, and B. covenants that he will ſettle the caſh-book every month ; 
if B. neglects to do it, and the ſon embezzles 800 J., A. ſhall be 

tle relizved for ſo much as was embezzled after the firſt month. R. 

the 2 Ver. 518, 19. | * Trp 

6. | A, | | 

5 (4D 19.) When there ſhall be no Relief upon an Obligation. 

. (4D 19.) If the Ity does not appear exceſſive.) An obligor ſhall 

ort | ena oes * - 

that not be relieved again * dl yp a bond, where there is no 
meaſure which will ſhew the penalty to be exceſſive; as, where a 

U man is bound in 20 J. that he will not prejudice another in his trade, 


ind he ſays, that his wares are not good, whereby he loſes a cuſtomer 
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for a ſmall matter; the obligor ſhall not be relieved ; for the coſts at 
lad and equity are equal to the penalty. R. Ca. Ch. 184. 

[If an unqualified perſon is carried before a juſtice for carrying a 
gun, enters into bond with his father ſor ſurety of 100 J. not to 
ſhoot, hunt, fiſh, c. again, unleſs with the gamekeeper's licence, 
or in company with a qualified perſon ; it fhall not be ſet aſide; for 
ſuch bonds are beneficial, even to the obligor; and they are not malum 
in ſe, but ſimilar to the bonds directed to guard againſt offences in the 
cuſtoms, and againſt deer-ſtealing. Rey v. D. of Beaufort, T. 1741, 
2 Atkyns, 190.] | 

[Such bond fha!l not be deemed a bare ſecurity that the obligor 
ſnall not offend again, but is by way of ſtated damages between the 
parties. id.] | 5 

[If A. aged 24, gives bond for payment of 500 J. to B. fix months 
after his father C.'s death, then ſeventy, if he ſurvives him, if not 
the bond void; B. dies, two years after his executor aſſigns to D. 
C. dies, D. dies, application to A. who does not deny the bond, 
but knows nothing of D.'s executor, A. dies, application to his 
widow, then action brought and verdict and judgment, and before 
judgment a bill for relief fifteen years after C.'s death, this court will 

only relieve againſt the penalty. Hill v. Caillovel, M. 1748, 1); 
122.] 


(4 D 20.) If there was no real ſatigfaiction.] So, he ſhall not be re- 
heved upon pretence of payment, where there was no real ſatisfac- 
tion; as, where A. was bound to B. being ſequeſtred in the time of 
Oliver Cromwell, and had an order to retain the debt due on the bond 
for ſo much due to him by the ſtate; this being a mere retainer, and 
the bond not cancelled or delivered up to A., Chancery would not 
relieve him againſt a ſuit by B., tho? the act of oblivion diſcharged it 
upon payment, &c. Per bridg. Ld. K. Ca. Ch. 59. Vide ante, 
(4 DI, Sc.) h | 

So, he ſhall not be rclieved, upon the preſumption of payment 
from the ancient date, when there is a rcaſonable cauſe for the dclay- 
3 Ch. R. 117. Vide ante, (4D 17.) | | = 3g 

So, if A. and B., partners, be bound to C., and afterwards the 
partnerſhip is determined, and the thare of A. paid to him, and J. 
undertakes the payment of all the debts, and upon application by C. 
for payment, it is agreed to be continued at 6 J. per cent., and alter- 
wards B. becomes bankrupt; the executor of A. ſhall not have reliet 
againſt the obligee, for bonds are not diſcharged till payment. 


1 P. V. 683. 


(4 D 21.) ff it vas premium pudoris.— LA bond given to 3 kept 
miſtreſs for maintenance of her and her child, ſhall not be ſet aſide in 
favour of obligor's legitimate children, or heir, (if not obtained-b] 
fraud, ) but ſhall not be paid out of the perſonal eſtate till after ſimple 
contracts, and if perſonal ſalls ſhort, then out of real. eſtate. Croy 
v. Roghe, M. 9 G. 2. C. T. T. 153.] oe 
Do, he ſhall not be relieved, for that the bond was given to 2 wo- 
man whom the plaintiff kept as his miſtrefs, where it was given — 
his free conſent, and not obtained by a common ſtrumpet. R. 1 Ver. 


» 483, 4. 2 Ver. 242. Tho' 


— 


Tho' it is recited as given for money borrowed. 1 Ver. 483. 
Or, for ſecret ſervice. 2 Ver. 242. | oi do 
Tho? the defendant was proved to be a common ſtrumpet, where 
that was not expreſsly charged by the bill. 1 Ver. 484. . 


(If A. becomes acquainted with an orange-wench at the playhouſe, 


gives her a bond for 1050/. to marry her in a twelvemonth, or pay 


her 500 J., and afterwards gets the bond from her and deſtroys it, 


but offers to execute a new one, which he afterwards refuſes, and ſhe 


brings bill for the 500/., and dies, and her mother and adminiſtratrix, 
revives; A. ſhall pay her the 500 J. and intereſt from filing the ori- 


ginal bill and colts, Atkyns v. Farr, H. 1738, 1 Alkyns, 287.] 


So, if the bond cannot be recovered at law, upon proof that there 


was ſuch a bond, the woman ſhall be aided. 2 P. V. 432. 


o, a bond or a grant to a woman debauched, defective thro' fraud, | 
ſhall be aided by the court. Eg. Abr. 31. 2 P. V. 432. | 


So, a bond to a maid ſervant ſhall not be preſumed to be ex turps 
cuſs, if it be not proved. Ag. Abr. 24. Y " 

But a bond obtained by a common ſtrumpet, bimpoſition, ſhall be 
relieved againſt, at the ſuit of the executor of the party. R. 2 Ver. 
188. | 


[But the court will not relieve againſt a voluntary bond given to one 
who had been a common ſtrumpet before the obligor became ac- 
quainted with her, after he had kept her ſeveral years. Ambler, 


641.] | | 
[If a bill be brought to have ſatisfaction for a bond alleged to be 
given as præmium pudicitiæ, and a croſs-bill to be relieved againſt it, 


on a ſuggeſtion that the obligee was 2 lewd woman of an infamous : 
character; under this general charge, evidence of particular facts 


may be given, but it muſt be pointed and applied ro the general 
charge; aud if it is proved that ſhe was guilty of acts of lewdneſs be- 
fore her acquaintance with the obligor, the court will order the bond 
to be delivered up. Clarke v. Periam, T. 1742, 2 Athyns, 333 
337. 2 | 2 N 4 ; 

[if a bond is given by A. upon articles importing a direct aſlign- 
ment by a huſband of his wife (who is alſo a party) to the-uſe of A., 


vith covenant for quiet enjoyment, and further aſſurance, and an aſ- 


igement and bill of ſale are given by 4. in truſt for the heneſit of 


tie wife, they ſhall both be ſet aſide, as pro turpi cauſa.” Robinſon v. 


C, T. 1749. 1 Pefe 25 1. 2544] 121229 90 
(Put if A. by will deviſes the ſame goods to the wife. Qu. Whe- 
ther it ſhall be ſet aſide ? bid.) | TR ENTRY 
Ita young woman of good character comes to live in a married 
man's family, is ſeduced by him, and is, the occaſion. of ſeparation 
between him and his wife, the court will not give relief on a bill for 
payment of 100 J. and an annuity granted by him to the woman. 
Prict v. Parrot, H. 150, 2 Veſe 160. {rf on ' 
Tho! not charged: by the bill, to be given ex turpi cauſa, if the 
defendant by her anſwer inſiſts that it was for a debt. 2 Ver. 188. 
(After verdict on a bond againſt the obligor, bill charging the con- 
{eration to have been an agreement by the defendant to cohabit 
wich the Plaintiff as his wife, and that ſhe had lived in a ſtate of adul- 
ter and incontinence with ——— and praying a me, 
x 2 e an 
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and that the bond might be delivered up. Demurrer allowed. 
V. Bolton, 3 Veſ. jun. 368.) ; Francs 


(4 D 22.) F it was voluntarily given, without impoſition or ſurs; 
So, he ſhall FJ relieved, — it was — nk 
tion, where it was given of his free will. 1 Ch, R. 157, Sy 
2 Ver. 497. | ; 
Bo, if an accountant, diſcharged by an act of indemnity of an ac. 
count, afterwards makes up his account, and gives a bond for the ba. 
lance ; he ſhall not be relieved againſt his bond to the king without 
the king's conſent. Semb. Hard. 204. | | 


(4 E) Partition. 
| CO, Chancery will make partition of land by commiſſion. . 2 P. jp, 
19. | = - 


519 | 
Tho' the eſtate by” truſt for A. and B. in tail, and A. be an infant; 
but the conveyanceTrom the truſtees ſhall be reſpited, till the full ge 
of A., that he may join, and mutual conveyance be executed. 2 P. J. 


n 
19. | 
: [Partition of an eſtate held in common a good execution of a j 
power to fell or exchange. Abel v. Heathcote, 2 Vef. jun. 98. 4 Br, 
C. C. 278. S. C.] | | dy 
[An eſtate held in common cannot be ſo ſettled on the marriage of thi 
one tenant as to prevent the right of the others to make partition. fh; 
Bid. 100,] | | | 
[Chancery entertains ſuits for partition, tho? a proceeding at con- abe 
mon law; and tho' no expreſs authority be given by the ſtat, to that * 
court, as to joint-tenants. 2 Veſ. un. 124.) _ 0 
[A bill for partition is a matter of right, and there is no inſtance 800 
of not ſucceeding in it, but where there is not proof of title in the 8 
plaintiff. Ambler, 236. N wit! 
So, a partition ſhall be made of a large waſte, tho? it may be incor- tere 
venient. 2 Ca. Ch. 237. | 85 
Ine ſtrongeſt arguments of inconveniency will not prevail, tho ee 
the plaintiff was entitled to 3 or 400 acres, and the defendant to four gage 
or five only, and tho? the. defendant would rather have given uy lid 
his part than be at the expence of a partition, yet it was decreed, A: 
and that it ſhould be at the equal expence of both parties. Amir, mort 
237. 2 | | by hi 
| 1 0 the difficulty, however great, of making a partition, is 0 '% 
objection to making a decree for one, Id. 589.] but h 


And it may be decreed, tho' either party be an infant, or fen* 
covert. 1 Ch. R. 235. | 5 
- ' FBut where an infant is one of the parties, whether plaintiff c 
defendant, he has time to ſhew cauſe againſt the decree, and ther, 
fore the court will order the other party's conveyance to be reſpite 
till the ſame time. Ambler, 197.] 2255 , 
80, if a partition is agreed between tenants in tail, it ſhall be de 
creed againſt the iſſue. 2 Ver. 233. 

Tho? the agreement was by parol. bid. 


* . 


But if the land lies in Ireland, the court does not decree 3 


part 
on! 
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don; for a bill for partition is in the nature of a writ of partition, 
which lies not for land in another kingdom. 2 Ca. Ch. 189. 214. 
1 Ver. 421. Vide ante (3 X). | Fr | 

[A commiſſion to ſet out lands ſhall not be granted, if defendant 
denies plaintiff's title, and ſays he has no lands in his poſſeſſion 
belonging to plaintiff. Biſhop of Ely v. Kenrick, M. 1732, Bun. 
r there is a miſtake (as if the date of a year when a thing was 
done) in the return of a commiſſion, it may be amended by the com- 
miſſioners on motion. Rouſe v. Barker, P. 1728, Bunb. 25 1.1 


(AF) Payment; what ſhall be. 


IF a man upon a purchaſe gives ſecurity for the money, this amounts 
to payment. Ca. Ch. 99g. | ur 5 
So, if an executor, Cc. gives ſ:curity for a legacy. R. 2 IP 


27. | Ts." 

5 a mortgage is proved, in which there is a receipt for the mo- 
ney, and a condition :o be void on re-payment, with the oath of the 
party that it was paid; after ten years, it (hall be ſufficient proof of 
the payment againſt all perſons. Semb. Ca. Ch. 19. 

If upon a note or bill by A. for 100/. to B., the money is pro- 
duced, and B. counts 50/. and puts it in a bag, and throws it upon 
the counter; it ſhall be payment, and if the money is taken away, B. 
ſhall loſe it. R. Sal. 507. X. 5 Mod. 398, 9. 1 8 

If a man truſts a ſcrivener, &c. with taking a ſecurity for moneys 
and the cuſtody of the ſecurity z payment to the ſcrivener is ſuffi- 
cient, Ga. Ch, 93. 1 Sal. 157. | | 3 | 

So, payment aſter a decree, to the ſolicitor in the cauſe, ſhall be 
good againſt the plaintiff. 2 Ca. Ch, 38. 3 

So, if the ſecurity be only by bond, and the ſcrivener is entruſted 
with the bond; payment of the principal to him as well as of the in- 
tereſt, upon delivery of the bond, thall be good. 1 Sal, 157. 

So, if the mortgagee agrees that the mortgagor ſhall pay to the 
ſcrivener, payment of intereſt to him during the life of the mort- 
Frgee ſhall be good, tho' he has not the- cuſtody of the ſecurity. 
Vall. ® 

And if his executor accepts of the ſcrivener money due on the 
mortgage, after the death of his teſtator; this warrants the payment 
by him to the ſcrivener. R. 1 Sal. 157. (EL ID 

Otherwiſe, if a man employ a ſcrivener to put out his money, 
but has the ſecurity in his own cuſtody ; paymeut to the ſcrivener, 
without cancelling the ſecurity, does not diſcharge the borrower. R. 
Ca. Ch. 93. 111. 1 Per. 11 3 1 

So, payment of the money to one who uſually receives the obli- 
gee's money, without taking up the bond, does not diſcharge the 
obligor. R. Ca. Ch. 94. „ 5 

So, if a ſerivener be entruſted with a mortgage, payment of the 
principal to him upon delivery of the mortgage deed does not diſ- 
charge the mortgagor; for tho' the cuſtody of the deed gives him 
authority to receive the intereſt, yet there ought to be an aſſignment 
of the mortgage to warrant the payment of the principal. R. 1 Sal. 


157. 
R x 3 80. 


_ CHANCERY: 


80, a compoſition for a debt with a ſcrivener, who uſually received 
the intereſt, and made the loan of the money, and declared that the 
obligee would be guided by him in the compoſition, binds the cri. 
vener, tho' net the obligee, he not being privy. R. 2 Ver. 128. 
| So, if payment be made to a ſcrivener, where the debt was ſecured 
by bond and judgment, and the ſcrivener delivers up the bond only, 
Dub. 2 Ver. 265. | 
I a man be indebted to 4. upon bond and by contract, and pays 
money to him generally, A, may apply it to which debt he pleaſes, 
2 Ca. Ch. 84. ee | 

If a debtor pays generally a ſum which does not exceed the inte. 
reſt due, it ſhall be intended only for intereſt. Vide ante, (3 8 6, 
4 D 2. : ers . 

If Au abe upon a judgment and bond too, and the purcha- 
ſer of his eſtate pays part generally; it ſhall be applied to the judg. 
ment, if the creditor does not give notice that he takes it for the 
bond debt, 1 Ver. 468. 2 | 
So, if A., indebted upon bond and ſimple contract, pays genere. 
ly, it ſhall be applied to the ſimple contract debt, which does rot 

carry intereſt, tho' A. in his account places it to the bond. N. 2 Jer. 


_— | 
4 But if the debtor expreſsly pays for ſatisfaction of one debt, it ſhall 
be payment for that. bid. we Tg 
S0, if a debtor has accounted with 4. for both dehts, and fo much 
remains for the balance of the account, and he afterwards pays to 
1 generally ; it ſhall be applied to both debts pro rata. R. 2 Ca. Cl. 
4. 1 Ver. 34. | 5 
If A. pays generally a ſum, which may be for the intereſt of a 
bond, it ſhall be intended for that, tho' there was a judgment in tlic 
fame term upon the bond, if it was not actually entred up; and not 
a payment upon the judgment. R. Ca. Ch. 24. | 
If a man pays part to an executor, and gives his note, Gs. for the 
reſidue, it ſhall be payment; and if the debtor afterwards fails, it 
mall be a devaſtavit. 1 Ver. 474, 
If a deviſee be bound by a condition annexed to the deviſe, to p-) 
300 J. to B., and pays it into court, F. may take it, and the deviſec 
ſhall be-diſcharged of the condition and penalty. K. Ch. R. 61. 
But if A. takes a bond in the name of B., and recovers again 
the obligor, who, knowing B. to be only a truftee, without order 
pays the money to him, and he fails; the payment does not diſcharge 
the obligor. R. 2 Ver. 198, 929 80 | 
\ So, if truſtees for A. make a loan, and a bond is given to them, 
which takes notice of the truſt, and the bond is in the cuſtody of 4 
and afterwards an account is ſettled with one of the truſtees, who 


gives a xeceipt for ſo much received for A., the payment does not dil- 
£ 


harge the obligor. R. 2 Ver. 539. G 
So, payment by the obligor to the obligee, after notice that he had 


 afligned the bond, is no diſcharge to him, 2 Ver. 540. 
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(4) perpetuity. 
(4 G 1.) In Chattels Perſonal. 


Hancery will not allow a perpetuity, vis. an intereſt in- tail, which 
cannot be barred. D. of ivorf. 35. Vide 3 Ca, Ch H. 
And therefore, if a man gives 600/. to three daughters, to be 
equally divided, and if one dies without iſſue, her part to go to the 
ſurvivors ; if one marries, aud afterwards dies without iſſue, the huſ- 
band ſhall recover the part of his wife; for it cannot be entailed. 


R, 2 Vent, 349+ 


* 


So, if a man deviſes the ſurplus of his perſonal eſtate to one in | 


truſt for his ſon, and if he dies during his minority without iſſue, in 
truſt for others, and makes A. executor during the minority of his 
ſon, and afterwards his fon executor, who at the age of 18 years 
dies without iſſue ; N. that the adminiſtrator of the ſon ſhall have it, 
ſor it was veſted in him when he attained the age of 17 years, and 
could not be deviſed over. 2 Vent. 368. Qu. per me. R. 1 Per. 


327. 347+ 


So, if a man deviſes money to A. for life, and if he has iſſue, to 
his children, and if he has no iſſue at the time of his death, to B., 
the limitation to B. is void. K. Pol. 37. | „„ 
If he deviſes to A., his daughter and executrix, the ſarplus of his 
perſonal eſtate, but if ſhe dies without iſſue, then to go over to B., 
and directs that ſhe ſhall give a bond, that in ſuch caſe it ſhall go to 
B., the limitation to B. ſhall he void. 1 Fer. 478. | 
[If „ man deviſes money to his daughter, and the heirs of her 
body, and then to another perfon, it has not been ſolemnly deter- 


mined that the whole ſhall go to the firſt taker. D. per Hardwicke C. 


Phipps v. Steward, H. 1737, 1 4thyns, 285. 

{A limitation, over of perſonal eſtate after the death of the firſt 
taker, . without ue generally, is void, as being too remote. Deauclerk 
v, Dermer, > 1742, 2 Atkyns, 308. | | 


(Equity admits like limitations in perſonal as in chattels real; but 


will carry the limitation of a perſonal chattel, or the truſt of it, 
3 than the judges do legal limitations of terms for years. 

id.) | | | 

[The court will not admit of a diſtinction between chattels perſonal 
and chattels real, for it would introduce confuſion. Bid.] 

If a man makes bis will, and directs his executors to entail his per- 
ſoval eſtate on his daughter and her iflue, and, on failure thereof, 
to divide it moietively between his two nephews ; his intention being 
it be made good to his daughter for life, and her lawful heirs for ever, 


and on their failure, to go to his ſaid nephews. moictively ; it is too 


remote, and the nephews take nothing. Qn. as to the iſſue. E. Staf+ 


ford v. Bulkel:y, H. 1750, 2 V. 170.) 


So, if a deviſe be of howſhold ſtuft, plate, Q. to A. for life, and 
aſterwards to his firſt, ſecond, and other children, and the heirs 
of their bodies as an heir loom, and afterwards to B. and his chil- 
dren in the ſame manner; B. ſhall not compel A. to give ſecurity that 
they ſhall go accordingly. 1 Ch. R. 266. | | 

So, if a man deviſes his real and perſonal eſtate to A., and the chil- 
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dren of his body, and if he has no iſſue, &c. this deviſe giving an 
eſtate- tail in the lands to A. ſhall be an abſolute diſp ſition of the per. 
ſonal eſtate to him.. F. g. 320. | | a 
So, if it be to A. and the heirs of his body, an] if he dies, not 
having heirs of his body living, then as to that which he does not 
diſpoſe of in his life, to B. for charitable uſes; the deviſe to B. i; 
wt, for A. had the abſolute power over the whole. R. ; G. 2. 

g. 3157. OY | 5 

or 1 moiety to A. and the heirs of his body, and after his death 
to his ſiſter, for default of ſuch heirs, and the other moiety to the 
fiſter for life, and afterwards to the heirs of her body, and for de. 
fault of ſuch heirs, after her death to A. ; tho' the moiety to the ſiſter 
goes over after her death, yet the deviſe of the moiety of the perſonal 
eſtate to A. ſhall be abſolute. R. F. g. 321. a | 

So, a chattel perſonal, as a horſe, cannot be granted to A. during 
His life, for the grant is abſolute. D. 2 Rol. 49.1. 30. 

It cannot be deviſed to A. for life, remainder to another. R. 1 Rt}, 


- 


G10. /. 27. | | | 
So, if adeviſe be to A. of perfonal eſtate, and if he die not having 

heirs male of his body, then of /o much as he ſhall be actually paſeſed if 
ar bis death to a charitable uſe ; the deviſe over is void, for it was an 
abſolute deviſe, with a power of diſpoſing to 4. Per King, 5 Ge. 2. 
15. | 

"80, where the intereſt of a ſum of money was given to A. for life, 
and at his death to devolve to the heir of his body, and, in default of iſ- 
| Tue, remainder over, the remainder was held to be void, and the 
principal to veſt abſolutely in 4. 2 Brown, 127.] 

But if rarities are deviſed to his wife for life, and if ſhe fa] have 
a ſon, to ſuch ſon, and if ſhe has not a ſon, or ſuch ſon dies without 
Hue, to B. for life, and that he leave them to C. his ſon ; if the wile 
has not a ſon, and B. dies in the life of the teſtator, C. has an intereſt 
after the death of the wife, and ſhe ſhall be a truſtee for C. K. Ca. 
"Ch. 130. 2 Ver. 60. Videpoſt.(4W 5.) * 

So, if intereſt be deviſed, a moiety to A., and a moiety to B., and 
if A. dies, B. ſhall have the whole for his life, and B. dies without 
iſſue of his body, the principal ſhall be divided between C. and D.; 
the deviſe of the principal upon ſuch contingency ſhall be good. . 
2 Ver. 38. Go. | 

So, if money be deviſed to A., and if ſhe dies under the age of 21 
years, without iſſue, to B., it ſhall be a good deviſe to B. if A. dies 
without iſſue before her age of 21 years. R. 2 Ver. 87. 

Or, to A. for life, and if he dies without children, to B., it ſhall be 
atrufl. for B. Vg. 318. © | 

Or, to his niece, upon truſt that ſhe ſhall take the intereſt for her 
uſe, and after her death that the intereſt ſhall be for the maintenance 
of her children till age, and then the money to be divided between 
the children, and for default of ſuch iſſue, to A. If the niece has 00 
iſſue, it ſhall be a truſt for 4. R. and aff. in Parl. Ibid. a 

[In general, the words, dying without iſſue, are taken in 2 gene- 
ral ſenſe, * dying without ever having had iſſue; and then they ate 
words of entail. Vide Ambler, 12. 123. 2 Brown, 558. 578. | 

{And then a limitation over is void, the firſt taker having an abl0- 


Jute int reſt; 28, If a teſtator gives perſonal eſtate to A. for life, ** 
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if he die without iſſue, then to B.; here the intention of the teſtator 
was plainly that no benefit ſhould accrue to B. if A. had iſlne, and 
and the intermediate eſtate not being expreſsly diſpoſed of, it is ne- 


ceſſarily implied that the teſtator meant to give to A. an intereſt 


which might be tranſmitted to his iſſue; but the law allowing no 
entail of a perſonal eſtate, A. takes abſolutely, and the limitation 
over to B. is void. 2 Brown, 578.) | | 
[But theſe words may, from the context of a will, be ſo taken as to 
mean dying without iſſue living at the death of the deviſee, and then 
they will mean only a contingency, on the happening or not hap- 
ing of which the deviſee over is to take, and ſuch limitation will 
1. Ambler, 63. 123.1 n . 5 
[As, where perſonal property was bequeathed to teſtator's two 
daughters, and in cafe either ſhould die without ifſue, the whole to 
the ſurvivor; and in cafe one of them, by name, ſhould die 4vithout 
iſue after teſtator's deceaſe, then her ſhare to S. B., it was held that 
Ye latter words meant 4vithout iſſue at her death. Ambler, 72. 
(So, where bank ſtock was bequeathed to teſtator's daughter for 
life, remainder to ſuch child or children of the daughter as thould be 
living at her death ; and if ſhe ſnould not leave any, or if all ſhould 
die without i ue, then to J. S., the daughter had a ſon born at the 
time of making the will; it was held that the words dying without 
ſue,” meant 4 without /eaving iſſue, and the limitation to J. 8. 
good, Ambler, 122, 123, FVide(4G2)] 1 Oo 
And an intereſt derived out of a freehold may be limited otherwiſe 
than a chatrel merely perſonal ;- and therefore, a next avdidance 
may be granted to A. and his aſſigns during the life of A., in which 
caſe the aſſignee ſhall not preſent, if the avoidance does not happen 
in the life of 4. R. 2 Rol. 49. 1. 20. b N Nn 


(4 G 2.) In Chattels real. 


So, a term for years ſhall not be limited to create a perpetuity, 


Vide pot. (4 W 19.) FO | 
And the truſt of a term ſhall not be limited, nor the limitation 


allowed in equity, further than the term may be limited by law. Per 


Li. Nett. 3 Ca. Ch. 28. 33. 
And therefore a limitation of the truſt of a term, after the dying 
of any one, without iſſue, is void. R. D. of Norf. 3 Ca. Cb. 28. 
2 Fer. 684. R. Fon. 15. | k. E 
[If a man deviſes chattels real to his ſon A., and the iſſue of his 
body, then to his ſon B. and the iſſue, &c. then to C. Qc. z the 
whole intereſt veſts in A. and the limitations over are void. | Fereys v. 
Robertſon, P. 1731, Bunb. 401.]J = A, to ibs 
(If 4. deviſes his full and whole eſtate, bank ſtock, &c..to his ne- 
phew B. and his legitimate heirs, and if he dies without them, to C.; 
legitimate heirs are heirs of his body lawfully begotten, and the con- 
ungent limitation is too remote, and void, unleſs ſomething confines 
it to the time of his death. Barret v. Beckford, T. 1750, 1. J. 


519. X 
t iſſue, and 


As, if the limitation be to a man till B. dies wit 
to C., the limitation to C. is void. Agr. 3 Ca. Ch. 32. 

Or, to A. and the heirs of his body, and afterwards to B. R. per 
tus J. Dy. 7. $993 1 4 
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80, if à term be limited to one and his iſſue, and if the iſſue die 
without iſſue, remainder to B. Tho' the limitation to the iſſue ic 
void, yet the remainder is alſo void, being after the limitation of x 
dying without iſſue. Agr. 3 Ca. Ch. 29. 4 | 
So, if a term be limited in truſt for him for life, and afterwards 
for the 1ſt, 2d, and 3d ſons ſucceſhvely in tail, and if he has no fon 
then to the daughter: the limitation to the daughter is void, tho % 
never had a fon ; for it depends upon a remote contingency ; the 
death of the ſon without iſſue. R. 1 Mad. 115. Agr. 3 Ca. Ch, 29. 
[If a man ſeiſed and poſſeſſed of real and perſonal eſtate, deviſcs 
to truſtees to pay the profits to A. for life, and if ſhe marries B. 
then after her death to B. for life, after both their deaths to their 
firſt and other ſons in tail-male, then to their daughters, to be 
equally divided, for want of ſuch iſſue, to the iſſue male or female of 
the ſurvivor, if neither leave iſſue, then to C. for life, and then to the 
children D. ſhould at- his death leave living, or his wife be enfent 
with, that ſball attain 21, their heirs, executors, c.; this limitation 
of the perſonal eſtate of teſtator to the children of D. cannot be 
maintained; for A. and B. were made tenants in tail, and the limit. 
ations after that are void. Sabbarton v. Sabbarton, M. 8 G. 2. C. 
T. T. 5. N. B. This deciſion is contrary, to the opinion of B. R. 
on a caſe ſtated for their opinion in this cauſe by the chancellor; 
where it is determined by the four judges, that if a term for years 
had been bequeathed in the ſame manner, the limitation had been 
good. And a decree was made accordingly, per Hardwicke C. in 
A. 1739, B. R. H. 413. Andr. 333. C. T. T. 245. 2 P. V. 
So, a limitation of the truſt of a term to A. for life, then to ſuch 
perſon as A. by deed or will ſhall nominate, and after the death of 
the nominee to the right heirs of A., the limitation to the right hes 
3 for no limitation can be after a life not in . R. Ca. 
Or, if it be to A. for life, remainder to his firſt ſon for life, and if 
he dies without iſſue, to his ſecond ſon; the remainder is void. R. 
1 Lev. a9. 1 Sid. 450. | | | 
[But the words, “ if he die without iſſue,“ may, from the content 
of the will, be ſo conſtrued as to mean children; in which caſe the de- 
viſee has an intereſt only for life, the children are ta take as purcha- 
ſers, and a limitation over will not be too remote. 2 Crown, 553. 
[Thus, where a term was given to truſtees, in truſt to permit teſ- 
tator's brother to enjoy the rents and profits for 99 years, if he ſhould 
ſo long live, remainder to the fir ſon of the brother, Qc. and in de- 
fault of ſuch iſſue, then over; /uch iſſue means the firſt ſon, &. the 
brother takes only an eſtate for life, the firſt, &'c. ſons by purchale; 
and if the brother has no children, the limitation over is good. 
Bid. 558.) atv. of | 
[So, where teſtator gave the accumulation of rents and profits, til 
A. ſhould attain 21, zo be laid out, and the truſtees to permit A. 10 f. 
ceive the intereſt during his life ; then he gave the money 1 he ou 
male of A. and in default of [ſuch iſſue, then over. The iſſue male of 
A. would have taken as purchaſers, therefore the limitation is not 100 
xeniate. I $30}; ::; + 4 
So, the limitation of the truſt of a term to one, and it he dera 
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the term, then to another, is a good limitation of the teniiindr. 


Dy. 277- b. . OY , 2 PPV ' 5 
80, a limitation to one for life, and afterwards to 20 others ſor 


the remainders, tho* there be a poſſibility after a poſſibility. Agr. 
3 Ca. Ch. 29. Co: HA 3 od | 

80, a limitation to one for years, and afterwards to his ſon for life, 
and afterwards to the firſt iſſue male of the ſon for life, tho' the 


upon the contingency of one life in . R. 3 Ca. Ch. 29. 


So, if a limitation be to B. and the heirs of his body, quamdiu The. 


privement enſcint) in the life of B., then to C. The limitation to C. 


on. 15. Er 1 | 
7 So, if a limitation be for life, and afterwards to A. if he be living 
at the time of the death of the teant for life, but if he be dead, then 


„ Ea i. I... Tr Rat 


life of the tenant. for life, then to B., the remainder to B. is good. 


r; R. Ca. Ch. 132. 751 ; 1 vet r 

rs (If a man deviſe a term to A. for life, remainder to the children 4. 
en ſhall leave at his death, and if they die without iſſue, then to B.; this 
in 


is a good deviſe over to B. Atkinſon v. Hutchinſon, P. 1734, 3 P. V. 
258.7 8 | 5 | 

{lf a leaſe for years is ſettled in truſt, to permit A. to receive for 
life, then B. for life, then to trultees to aſlign to the eldeſt ſon of 4. 
on B., and for want of ſuch iſſue of ſuch ſon, to their daughters 
eus equally; if no iſſue, to A., his heirs, executors, c.; this ſhall be 
conſtrued as dying without ſuch ſon living at the time of his death, 
and the remainder over to the daughters is good. Exel v. Wallace, 
H. 1750, 2 Veſ. 11.— Affirmed by Ld. Hardwicke on appeal, T. 
151, 27 318. 


"text ever, but if he die without iſſue before 21, to B., ſhall be good to B. 

e de- 2 Ver. 151, 2. 48 5 1 4 | 

cha- 90, if a limitation be to A. for life, and afterwards to his firſt ſon for 
53 the reſidue of the term, and in default of his iſſue, to the ſecond and 

t wy other ſons, and in default of iſſue male, to his daughter; if there 
ho af never be a ſon, the limitation to the daughter. ſhall take effect. R. 
* he 2 Ver. G00. 1 Sal. 156. F. g. 320. K. 2 P. V. 618. 

. lf a man by his will gives his (leaſchold) houſe, pictures, and ſtatues 
halt to his wife for life, and if ſhe marry again, to his eldeſt ſon and his iſſue, 


Ec. and if teſtator leave no lawful iſſue, then to 4. and his iſſue; 
and by another clauſe declares that his eldeſt ſon and his iſſue, and 


ts, il if he leave none, his eldeſt daughter and her iflue, ſhall have his 
8 2 whole eſtate real and perſonal, except what he has given to his wife, 
be if | or to other uſes ; and by another clauſe, that if no ſon or daughter 
ww ſhall leave a child behind them, then the faid A. and his iſſue ſhall 


hare all his eſtate, real — perſonal, juſt in the ſame manner, and 
uith the ſame reſtrictions and exceptions as to his wife; the limitation 


tes, Shrfreld v. E. Orrery, M. 1745, 3 Athyns, 282. If 


life ſueceſſively, when all are in eſſe at the ſame time, is good for all 


ſon had not then any iſſue, is good; for the limitation depends only 


has iſſue of his body, and if Tho, dies without iſſue (his wife not being 


is good upon ſuch a contingency, which expires within the ſpace of 
one life. R. per Finch, three F. cont. per North, but affirmed in Parl. 
Duke of Nerfolk's Caſe, 3 Ca. Ch. 325 &c. R, cont. 2 Cro. 4%. 


to the eldeſt ſon of A. then living, and if 4. die without iſſue in'the 


So, a limitation to A. his executors, adminiſtrators, and aſſigns for 


to 4. is not too remote, and he ſhall have the houſe, pictures and ſta- 
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If a limitation be of. the truſt of a term, to one and the heirs of his 
body, this gives the whole term to him, his executors, and admini. 
ſtrator s. TON | 

So, if the remainder of a term be limited to ſuch perſon as A. fall 
nominate, the nominee has the whole term to him, his executors, 


- 


and adminiſtrators, tho' his executors are not named. Ca. Ch, 8. 


(4 G 3.) In an Eſtate of Inheritance. 

So, an eſtate of inheritance cannot be limited in ſuch manner 
as may introduce a perpetuity. [See Fearrie's Conting. Rem. 392.) 
And therefore, if a man by deed or will, limits his eſtate in uſe 
or by way of truſt to A. in tail, and afterwards to B. in tail, with di- 
vers remainders over, and annexes a condition or proviſo, that if 4. 
attempts to alien, his eftate ſhall ceaſe, as if he was dead, Cc. ſuch 
condition is void. Co. Litt. 377. R. 1 Co. 85. Corbet. D. 1 Cy, 
130. R. Mo. 470. 601. K. 6 Co. 40. R. 10 Co. 41. K. 2 Cr, 
697. R. Mo. 592. Cro. El. 378, 9. 5 : 
$0, if he obliges every ceſfuy que uſe to give a ſtatute, that he will 
not alien, Chancery will decree ſuch ſtatutes to be cancelled ; for by 
fuch means a perpetuity would-be introduced. R. Mo. 810. 

80, in any caſe, if the limitation be in ſuch a manner, that al, 
who have any intereſt, by joining in a conveyance cannot paſs or bir 
their intereſt, it will be a perpetuity. Ca. Ch. 213. T0 

If a deviſe be to A. for life, and afterwards to his ſon for life only, 
and in default of ſuch iſſue, to B. for life, and fo to 20 others for life, 
without diſpoſing of the inheritance ; after all the lives in e, the li- 
mitation ſhall be to the firſt ſon of J. and the heirs of his body, &. 

otherwiſe a perpetuity would be introduced. R. Eg. Ca. 128. 
lf a man makes his will, & I make A. my ſole heir and executrix, 
if the dies without iſſue, hen to B. he to pay C. 50001. and to D. 
and her daughter 1007. each, and 4. to keep D.;“ and levies 
fine, and ſuffers recovery ; the limitation over is void, and cannot 
be confined to A.'s dying without leaving iſſue at her deceaſe, Hau- 
clerł v. Dormer, T. 1742, 2 Atkyns, 308. | 

[If by marriage articles A. covenants to ſettle 200%. on his wife for 
life, then to truſtees to preſerve, &'c. for his firſt fon, then to the 
firſt ſon of ſuch firſt ſon, with remainders over; the firſt ſon takes 
an eſtate - tail, for one not in being cannot take leſs. Hucks v. Hut, 
T. 1754, 2Vef. 568. ue TS: : 
[Whether a ſettlement, empowering truſtees from time to time, 

at the requeſt of tenant for life in poſſeſſion on the birth of a ſon, 
to reduce the eſtate-tail of ſuch ſon to an eſtate for life, was a9. 
tated on the duke of Mariborough's will, but never determined 

I? (4 G4.) Or Freehold. 

So, if a man covenants to ſtand ſeiſed to the uſe of A. for lift, 
and afterwards to the firſt ſon of A. for life, and afterwards to the 
| firſt ſon of the body of ſuch firſt ſon for life, then to ſeveral other 
for life ſucceſſively ; all the remainders, which are not ſettled in ſome 
perſon during the life of A. are void. Semb. Mo. 371. a 
So, a deviſe to A. and his eldeſt heir male, and ſo from heir male 
to heir- male for life for ever, ſhall be void to, all who do not. 8 


CHANCERY. 1 
in eſe during the continuance of the eſtate in poſſeſſion. R. Mo. 


* a deviſe to A., and afterwards to every one who ſhall be his 
heir, is good to the next heir in remainder only. Bid. 372. 

But an eſtate may be limited to ceaſe upon a contingency, which 
expires within the compaſs of a life, tho? ſuch contingency cannot be _ 
barred 3 as, if an eſtate be deviſed to A. and his heirs, with a proviſo 
that if A. dies without iſſue in the life of B., the eſtate ſhall go to 
B. and his heirs ; the contingent deviſe to B. is good, tho! it cannot 

be barred by a common recovery. R. Cre, 592. Pell and Brown. 

So, if land be limited in truſt for A. for life, and afterwards for 
B. for life, and afterwards for their iſſue, and afterwards for the 
heirs of A., with a proviſo, that if A. and B. die, not having iſſue 

ring at the time of the death of the ſurvivor, and the heirs of B. 
pay 4000 J. to the heirs of A. within a year after the death of the 

ſurvivor, not having iſſue living, then the eſtate in fee to A. ſhall ceaſe, 
and the fee ſhall be to the heirs of B., the limitation ſhall be good; 
for it does not make a perpetuity. R. cont. in Chanc. by Lord Chanc, 
Somers between Sir Evan Lloyd and Godelphin and wife againſt Sir Ri- 
chard Carew and Tremain, and the bill diſmiſſed; but the diſmiſſion was 
reverſed upon an appeal in parliament, 13 Fan. 1697. (Com. 20. Ca. 
Parl. 137.) 5 a; | | ; | 


(4 G 5.) A Term that attends an Inheritance. - 


A term for years may be entailed, if it be limited to attend the in- 
heritance. 1 Ven. 194. FVidepoſt. (4 W 19, 20. 22.) 
[For the nature of a term attending the inheritance, ſee 1 Term Rep. 
765. N 
7 ho” it be by ſeveral deeds, and executed at ſeveral times. R. 
1 Vent. 195. ho ; 25 
So, if a term be created ſor a particular purpoſe, when that purpoſe 
is anſwered, the term ſhall be decreed to attend the inheritance : as, 
if the term be for raiſing portions ; when they are raiſed, the term 
ſhall attend the inheggance. 1 Sal. 154. as IM: 
$0, : a termor purchaſe the inheritance, his term ſhall be attend- 
ant. bid. 
if a term be created by a woman ſeiſed in fee, for a proviſion for 
the children of a firſt marriage, and afterwards in truſt for her, her 
cxecutors, or adminiſtrators, and her huſband dies without iſſue, and 
ſhe takes a ſecond huſband ; he ſhall not have the term, but it ſhall 
N 3 upon the inheritance. R. 1 Sal. 154. Vide ante, 
2Mg. | | . 5 
If a woman recovers dower, and a purchaſer with notice has a 
term prior to the marriage aſſigned to attend the inheritance, ſhe ſhall 
not have relief in equity. R. and aff. in Parliament, 1 Ver. 357. Ca. 
Parl. 6g. Eq. Abr. 219. 5 | 
If a purchaſer of the inheritance of ceſtuy que truft in tail has 2 
recovery by cgi gue truft in tail, and a prior term aſſigned for his 
proteftion ; the term ſhall be a fecurity to the purchaſer againſt him 
n remainder after the eſtate · tail. 1 C3: R. 245. _—_ 
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(4 H) Power. - >. 
(4H 1.) When aided, tho? not purſued. wy 
(4 H | I.) If it be for JF a man has a power to make leaſes, and he 
payment of debts.) for valuable conſideration makes a leaſe, but 


not purſuant to his power, Chancery will relieve. .. 1 Ch. R. 185. Viz 
Poiar, (A1.) [Appointment (2 F). Coup. 65 1. 1 Term Rep. 432. 


So, where a man having a power to make a leaſe in poſſeſſion, 


made a leaſe to commence at a future day (which is void by law) for 


payment of debts, for which the lefſee was engaged with the leſſor, 


which was enjoyed by the leſſee for many years, and then the leſſee 
died without other aſſets, the leſſor was decreed to make the leaſe 
ood to a creditor of the leſſee, for money which came to the uſe of 


the leſſor, tho? the leſſor pleaded that the leſſee was alſo indebted to 


him. R. Ca. Ch. 10. 1 Ch. R. 185. „ 
So, if a man has a power to make a jointure, but the execution 


thereof is deficient in any circumſtances, it ſhall be aided in Chancen. 
2 Ca. Ch. 30. 8 Es 

So, if a man has a power to make a leaſe for 10 years, and makes 
it for 20, it ſhall be good in equity for 10 years. Ca. Ch. 23. 3 Ch. 
R. 11. 


So, if a man in any caſe has a power to create an eſtate, Ee. and 


| does it for payment of debts, but the power is not purſued, it ſhall be 


aided in equity. Per Treby, 3 Ca. Ch. 89. 


(4 H 2.) For proviſion for younger children.] So, if a man for pro- 
viſion for younger children (having a power to charge land with 
800 J.) gives inſtructions for a conveyance of other land to raiſe por- 
tions, and if this was not ſuſficient, to raiſe the reſidue upon that 
land, but dies before the conveyance made; that land ſhall be charged 
with the reſidue, under 500 J. againſt the heir, tho' the circum- 
ſtances of the power were not purſued, R. C Ch. 264. Vide ante, 
8 So, if a man who has a power to charge land, c. charges it for 
a proviſion of younger children; tho' the power be not purſued, it 
ſhall be helped in equity. Per Treby, 3 Ca. Ch. 89. 91, 92. 2 P. V. 
490. 55 1 

080 where a power was given by will to the wife, to diſpoſe of real 
and perſonal eſtate to her children as ſhe ſhould think proper, and of 
ſeveral children the eldeſt was provided with an eſtate, and 
the others had ſcanty proviſions ; ſhe appointed only a guinea to the 
eldeſt, and it was held good. Ambler, 660.] | ö 

[Where there is a power to diſpoſe among children, and there 1s 
only one child, the property veſts in ſuch child without appointment. 

2 Brown, 588.] ed 

So, if a termor limits the term to truſtees for ſuch perſons as bt 
ſhall nominate, and he names A. to receive tlie profits for payment 
of legacies ; if his power does not extend to give an intereſt to 
executor or adminiſtrator of A., it ſhall be ſupplied out of his eſtate, 
otherwiſe the legatees, oe, agen the death of 4. would be defcatcd 


R. Ca. Ch. g. 
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| $o, if a term to raiſe portions for younger ſons: by way of uſe 
void, it ſhall be aided 3 Ca. Ch. 91. K. cont. Ca, Ch, 166. 
80, a power for the benefit of younger children ſhall be aided, 
tho! the ſettlement was voluntary. Ca. Ch. 183. Cont, Ca. Ch. 
60. | | 5 
[But under a power to appoint among younger children, one who 
becomes an eldeſt before the time when the appointment takes place, 
cannot take a ſhare appointed to him by name. 1 Brown, 77. 
[If A. has a power to diſpoſe of an intereſt in ſuch ſhares as he thinks 
ft among his children, and for want of appointment, to his right 
heirs; and he by will delegates it to his wife, to diſpoſe in ſuch ſhares 
a5 ſhe thinks fit, between his ſon and daughter, and for want of ap- 
pointment, in equal ſhares to them; this is a good appointment to the 
two children, in equal ſhares ; for A. could not delegate his power. 
Ingram v. Ingram, M. 174, 2 Atkyns, 88.] | | 
[Where there is a power to charge an eſtate with a groſs ſum, it 
implies a power to charge it with intereſt. Beycot v. Cotton, M. 1738, 
Attyns, 552.] a> 
[Portions charged on a reverſionary fund ſhall not in general be 


; raiſed till the term comes into poſſeſſion 3 yet when it is expreſsly di- 
5 rected under a power that they ſhall be raiſed as ſoon as may be, they 
. ſhall bear intereſt from the death of the teſtator. Conway v. Conway, 


3 Bro, C. C. 267. ] 


(4 H 3.) For the aid of a purchaſer.) So, if a power be not purſued, 
there ſhall be relief in equity; in behalf of a purchaſer. Per Treby, 
3 Ca, Ch. 89. | | | 


o. Or, in aid of the wife upon marriage articles. Semb. 2 Ca. Ch. 28. 
th ; | | __ 

- (4 H.) Fit be not purſued by reaſon of fraud or accident.) So, 
ut there ſhall be relief in equity, when the power is not purſued by rea- 
ed {on of any fraud or accident; as, if a man be prevented from purſu- 


ing ſome circumſtances by ſickneſs, &'c. Per Treby, 3 Ca. Cb. 89. 


ule, Per Halt, ibidem, 109. 

for (4 H 5.) When the Execution of a Power ſhall be made by the 

: it | Court. | | 

V. So, if a man covenants to make a jointure on his marriage, and 
las not any eſtate which can be ſcttled, but only a power, before the 

real txecution whereof he dies; the ſettlement ſhall be decreed out of his 

dot power, if the bill be proper. Semb. 2 Ca. Ch. 28. 30. Per Maſter 

and f the Kells, Earl of Cov. Caſe, 12. | 

the do, if land be deviſed to an executor, to ſell for payment of portions 


to younger children, and the executor dies before ſale z the heir ſhall 
be as: to (ell, R. upon Demurrer, Ca. Ch. 35. Vide ante, 
\3 5 7. | | 1 
„if A. has a power to make a jointure, and by articles on his 
marriage, and on payment of a portion, covenants to make a ſettle- 
ment ment of 500 /. per ann. for a jointure purſuant to his power, and dies 
o the before the: ſettlement made; he in remainder ſhall be decreed to 
{tate execute his power. R. 1724, Earl of Coventry's Caſe, Fra, 20. Eg. 
ated, Wh C. 160. Vide Eg. Abr. 348. ban , 75 
| 50, if a truſtee covenants to execute his power and does not do it; 


i ſhall be decreed. 2 Ver. 465. 80, 
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So, if a father after marriage, ſettles his eſtate, part for a jointure, 
and the refidue upon his iſſue male, with a power to charge 5000 
for younger children, and covenants to do it, but dies before he his 
charged it; it ſhall be deereed by the court; for the covenant amount 
to an execution of the power. Per Ld. Somers, Eg. Ca. 167. 

So, if an infant having a power to ſettle a moiety of his eſtate for 
a jointure, and upon his marriage he and his mother covenant by 
articles to ſettle 100 J. per ann. for a jointure; it ſhall be decreed, 
Per Cooper, Eg. Ca. 167. e 

So, if B. in remainder, after the death of A. without iſſue, has ſuch 
a power, and covenants upon his marriage, to execute it, and A. af. 


terwards dies without iſſue, and B. furvives and does not do it. R. 


Eg. Ca. 167. 8 | 
[A perſon having a power by marriage articles to charge an eſtate, 
of which he was tenant for life with intermediate remainders, with 
a contingent fee to himſelf, executes the power by will; the con. 
tingent fee afterwards comes to him; tho? by the acceſſion of the ſee 
the power be gone, yet the proviſion made by the will ſhall be 
ſerved out of his eſtate in fee. Croſs v. Hudſon, 3 Bro. C. C. zo.] 

[Bequeſt to A. for life, with power on her marriage to appoint the 
intereſt to her huſband for life, and a recommendation to diſpoſe of 
the principal, after her own death and the determination of the pre- 
ceding truſts, among the children of B.; the recommendation being 
an abſolute truſt, the intereſt was held veſted in all the children, ſub- 
ject to be deveſted by appointment; and there being no appointment, 
children born after the death of the teſtator, and ſuch as died in the 
| Iifetime of A. held entitled with the reſt. Malim v. Barker, at tit 
Rolls, 3 Veſ. jun. 150.) 

[The court will not execute a power given by the teſtator to til. 
tees to continue his charities, or to beſtow any others they ſhouid 
think fit. Coxe v. Baſſet, at the Rolls, 3 Veſ. jun. 155.) 
[Power to the ſurvivor of huſband and wife to appoint among 

children not well executed by a deed by both. M* Adam v. Logo, 
3 Bro. C. C. 310.) 3 | | 
Where a ſeal is required by the power, an appointment amoty 
children without ſeal void. Vid. +» AT 


(4 H 6.) When a defective Execution ſhall be aided. 


© $0, if an intent to make execution of a power be evident, tho' al 
circumſtances are not obſerved, it ſhall be aided; as, if a man has! 
power to charge land with 500 J. by deed or will under his hand d 
ſeal, and he by his will under his hand deviſes 500 J., but there ic 
ſeal, it ſhall be aided. R. Ca. Ch. 263. Earl of Coventry's Cos 5 
Vide poft. (4 H 7.) RE 
Ik a man has a power to limit an eſtate to his children, by wit 
before two witneſſes, and by will, executed before two witnelt 
deviſes a rent to his children; tho” it is not a good deviſe for want 
three witneſſes, it ſhall be a good execution of the power in equi 
3 Ca. Ch. 69. * | 
So, if he has a power to raife portions by deed or will, execut 
in the preſence of three witneſſes, and he does it by a will, to wt 
there are only two witneſſes, Eg. Ca. 168, [Vide 1 Brown, 363 
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So, a power to appoint a real and perſonal eſtate by will ſhall be 
duly executed, as to the perſonalty, by a will, tho? not atteſted by thre 
witneſſes. 1 Brown, 147-] | 


If father tenant for life, and his fon in tail, agree to charge land 
with a ſum for younger children after father's death, as he by will 
duly executed ſhall appoint, and he appoints by will, executed before 
two witneſſes, it is good, for nothing paſſed from him; otherwiſe, 
had it been the owner of the eſtate. Tones v. Clough, T. 1751, 2 Veſ. 
106, 5 EEE 
: 1 if he has a power to make a jointure by deed under his hand 
and ſeal, and he by his will under his hand and ſeal gives the eſtate 
to his wiſe for life. R. 2 P. W. 490. | "4p 
So, if he has a power to make proviſion for younger children, 
by died, and he makes it by wi for children before provided for. 
Ambler, 64 W : 
(So, if a married woman having a power to diſpoſe of 300 J. by 
will ed and ſcaled by her, make a teſtamentary paper ut ſealed; but 
famped ; this is equivalent to ſealing, and is a good execution of the 
power. 2 Brown, 58 5] : © 
If having a power to make a jointure to the amount of 1200 J. per 
ann. he covenants to do it, and afterwards makes a jointure of lands 
ſuppoſed to be of that value, but which are not; it ſhall be ſupplied. 
R. Eq. Ca. 167. [Vide Ambler, 3.] | 21 
[If one has a power to ſettle a jointure of 4000 J. per ann. without 
deduction or abatement for any taxes, charges, or impoſitions, im- 
poſed or to be impoſed, parliamentary or otherwiſe ; and articles are 
made, that he will ſettle 300 J. per ann. over and above reprizes, 
purſuant to the power, and a ſettlement is made of lands, with co- 
renant that the lands ſhall produce 3000 J. clear of all taxes and 
prizes, and there appears afterwards a deficiency; the jointreſs ſhall | 
have the deficiency made good, and is entitled to ſuch a jointure as 
at executing the articles were worth 3000 J. per ann. free from all in- 
cumbrances, rent-charges, rents-ſeck, fee-farms, quit-rents, annuities, 
ſipends to miniſters, penſions and procurations, and from all parlia- 
entary taxes or impoſitions, of ſuch nature and kind as were in 
eing at the time of executing the ſaid pozver, and particularly from 
ie land-tax then in being. Marchioneſs Blandford v. Ducheſs Marl- 
rgb, P. 1743, 2 Athyns, 542. e 


ho! all A. has a power to ſcttle a fointure (i. e to convey a legal eſtate) 
has 4 1 287 after wife during her life, not exceeding 600 J. per ann., and 
ad and e in execution of it conveys the lands to frigſſees, (not to the wife, ) 
e is 00 o raile clear 300 l., and by another deed 300 J. more clear of taxes, 
2 ec. this execution is void in law and equity; but the court will 


*ctee the truſtees to convey to the wife a jointure not exceeding 


writing , ber ann. liable to taxes, S. Hervey v. Hervey, M. 1739, 

ele, 4 , 861. ] ＋* 
want d (Equity will ſupply a defeCtive execution of powers, in caſe of 
equi. unger children, and proviſion for a wife, as well as in favour of 


rchaſers or creditors. 1bid.} | 

[And > will aid, if intended for proviſion, whether voluntary or 
U . 1 : , k 

[it is not neceſſary that the wife or child applying be totally un- 
Forided for, 157d. 1 
| Vor. II. 3 y | 1 LA der- 
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[A perfon who has not the proviſion ſtipulated 
ſidered as abſolutely unprovided for. 1 4 ry Fe 2 

So, if A. has power to charge a term wi portions, and he raiſes 
3 new term for thoſe portions, which is void in law; the prior term 
ſhall be charged againſt a purchaſer; tho” the portions were yolun. 
oy. 9 ꝗ 5 Ch. 290. Y X | 

a power to charge 2000/7. u nd, and makes 

gage for 2000 J. generally; it ſhall be taken as an execution ry the 
power. Semb. Ca. Ch. 104. | | 

If a ſettlement be with a power, that if there be a d hter, and 
he in remainder does not pay 2000 J. to the daughter, 4 age of 
16 years, at one payment, the truſtees may diſtrain for the porti 


with damages; the truſtees ſhall be decreed to fell, tho” no power o 


entry or fale is given. R. 2 Per. 2. 

[If a man ſufficiently deſcribes the eſtate he has a power to charge, 
it is bound, tho? he does not refer to the deed out of which the power 
riſes. Probert v. Morgan, P. 1739, 1 Atkyns, 440.) 

Partition of an eſtate held in common, a good execution of 2 
power to ſell or exchange. Abel v. Heathcote, 2 Vef. jun. 98.) 

here teſtator refers ro a power, but does not legally execute it, 
but has other eſtates, to which the will can apply, the defect of the 
execution cannot be ſupplied ; tho” where he could not make the 
gift, but by virtue of the power, he ſhall be ſuppoſed to have in- 
- tended to execute it, and therefore the defect fhall be ſupplied. Low- 
ſen V. Lowfon, 3 Bro, C. Go 272.1 
(4 H 7.) When it ſhall not be aided. 

(4 H 7.) If the intent of the power is not purſued.) But when the 
intent of the power is not purſued, it ſhall not be aided in equity; 
as, if a feme-fole makes a ſettlement upon' herſelf for life, remainder 
over, with power to make leaſes for three lives, while ſhe is fol; 
if ſhe marries, and the huſband and wife make a leaſe for three lives, 
it ſhall not be aided in equity. R. Ca. C5. 18. 

[If for providing for ſuch younger children as father and mother 
ſhall leave unmarried or unprovided for, truſtees are to raiſe 1000. 
to be paid ſuab younger children, in ſuch manner and proportion as 
they ſhall appoint, and in default to ſaid younger children, or /ome of 
them as ſurvivor ſhall appoint, and in default, equally j and father 
ſurviving, and very old, appoines 50/. to A. to pay @ debt which br 
ter, 1251. to B., 825 J. to C., and nothing to 1). it is void; as con- 
trary to the intent of the power, which is to provide for all unpro- 
vided for, and annexing a condition he had no power to annex. 
Burleigh v. Peaxſon, T. 1749, 1 Fef. 281.) 5 

[So, where a man having power to jointure, executed it to the ful 
extent ; but it was agreed that the wife ſhould have only 20 /. a- Jen, 


and the reſt of the rents ſhould go to pay his debts, and then 3 he | 


ſhould appoint Foe was bg fraudulent againſt the remainder- man, 
except as to 200. a-year. Ambler, 233-] 

85 where an — ſettled — the death of the father 7 
mother, on ſuch child as the father, with conſent of truſtees, ſhow 
appoint ; and in default, on the firſt, & c. ſons ; the father, by wi 
repreſentation, prevailed on the truſtees to conſent to his ap 
* the younger fon 3 the appointment was ſet aſide Ambler, 1655 


huſband to appoint the ſettled eſtate among the children, in ſuch 
| ſhares as he ſhould think proper, not exceeding eſtates-tail. He ap- 
inted to two of the children one acre for their liver, and the life of 


the ſurvivor, then to fall into the reſidue, which he appointed to his 


ſon for life, with remainder over: this was held an eluſory ex- 
*cution of the power, and therefore bad. 1 Brown, 450.] 


e by his will, a draught of a will not executed, ſince the ſtatute 


Caſe, Fra. 5. 


diſpoſe thereof with the concurrence of his truſtees ; if ſhe by her 
will makes a diſpoſition without his truſtees, it ſhall not be decreed. 
R. 2 Ver. 723. 15 2 
[If a widow have power by her huſband's will to appoint a ſum 
of money in ſuch proportions as ſhe ſhall think fit among the ſiſters, 
nephews, and nieces of teſtator, and ſhe appoint to great nephews z_ 
this is not a good appointment, and if the reſidue was properly ap- 
pointed, this ſhall lapſe into the reſidue and paſs with it. - Ambler, 


. g | 
: [If a widow by her huſband's will has power to appoint 6000 /. 
among her children, ſhe cannot give to grandchildren, nor give a diſ- 
cretionary power to another to appoint. Alexander v. Alexander, T. 


1755, 2 J. 640.] | 


for life, and then it falls into the reſidue. Bid. 

(If ſhe gives part to truſtees to apply it as my think fit, for the 
ſupport of her ſon F. his wife and children, but not to pay his 
debts; F. is entitled to the whole, and it muſt be ſubjeR to his debts. 
Bid? 

lf the power be to diſpoſe by deed or will, it muſt be an effectual 
vill, ſigned by three witneſſes, E9'c. X. 1 P. V. 741. 2 P. . 
259. | 
Tho' the deviſe be of an eſtate to a charity. 2 P. V. 260. 

Or, of the truſt or equity of redemption of a copyhold eſtate. 
F. M. 261. (Vide the note ibid. cont.) | | 


(4 H 8.) Nor, where it war not the party's purpoſe to execute hit power.] 
do if tenant in tail, with a power to make a charge upon land for 
2000 /. by deed or by his will, makes a mortgage for 2000 J. by leaſe 
ud releaſe, and dies; the iſſue in tail, who claims by marriage ſet - 
tlement, ſhall not be compelled in equity to confirm the mortgage, 

7 to execute ſuch an eſtate to the mortgagee, as might have been 
uteuted by his anceſtor, according to his power. R. Ca. Ch, 164. 


— 


| Ch, R, 27 5. f | 
(90, where teſtator having a power over 3000 J. originally the pro- 


ol ry of his wife, (fave ſeveral legacies, and then, after the deceaſe 
al his wife, gave reſidue over: his eſtate was not ſufficient to 


6 the legacies ; yet it was held that the will was not an execution 
k power, no reference being made to it, and there being no- 
135 by which an intention appeared in the teſtator to execute it. 

run, 297-] | | N 
1 Tf 
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| where à power in a marriage ſettlement was given to the 


If A. has a power to make a limitation of lands to ſuch a pur- ; 
of 29 Car. 2. 3. {ball not be aided. Per Gilbert, Earl of Coventry 


If a man gives the reſidue of his eſtate to his wife, with power to 


lf the gives part to C. for life, and then to her children s C. has it 


e 
= 
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If a man, having a power of revocation, in a paſſion breaks th 
ſeal, but afterwards delivers the deed to the truſtees to be — 
to the fame uſes; it is no revocation. R. 3 Ca. Ch. 69, jo. 

So, a non- execution of his power ſhall never be aided. 2 P. j/ 
490. [1 Ve. Jun. 272] | 7 

So, if the power be, that A. may raiſe ſo much money, Gr. and 
A. does nothing towards executing it; the court will - not execute it 
| tho? it ſeems reaſonable in aid of creditors. 2 Per. 465. : 
Nor, if he directs a deed to be prepared for-ſuch purpoſe, but does 
nothing more, and neither ſigns or executes it; for his intention does 
not appear to be complete, and it was at his election to raiſe it or not. 
E. of Cov. Caſe, 16. | 
[Three powers by ſettlement; firſt, to huſband and wife jointly to 
raiſe and appoint 00 /. ; ſecondly, to huſband alone to raiſe and 
appoint 2000/. ; thirdly, to ſurvivor to raiſe and appoint ſuch ſum 
as would, with the ſum before raiſed, make 50001. : the wife joined 
in raiſing 3000 l. under the joint power for the huſband; he cove. 
nanted not to charge by the power referved to him alone, or any 
other power whatſoever, during her liſe, and ſo long as ſaid 300/, 
ſhould remain unpaid, without her conſent : after her death, he by 


deed poll did charge with 2000/7. more to be paid to his executors 39 
for debts, c. and otherwiſe in performance of his will, or as he : 
ſhould thereby appoint ; and died, leaving his fecond wife executrix, R. 
without taking notice by his will of the charge; but the deed pol 21 
was found uncancelled among his papers: the 2000 J. held to b: 2 
well charged, and to go to the executrix without a ſpecial appoint- Hu 
ment. Earl of Uxbridge v. Bayly, 1 Veſ. fun. 499. 4 Bre. C. C. ? 3 
13. 8. C.) N by 
Chews well created by ſettlement, tho' for a volunteer, not te- kiſe 
voked by a general revocation of the uſcs under a power for the If 
mere purpoſe of partition of joint eſtate, and re- ſettling to the ſanic 1 
uſes the ſeparate part to be taken on partition. Jbid.] creed 
A power of appointment not executed by a general diſpoſition by SE 5 
will. Croft v. Slee, at the Rolls, 4 Ve. jun. 60.] | " 
(4 H g.) If the power was created by a voluntary ſettlement, and hi. 4 1 h 
cuted voluntarily.] So, if a power, created by a voluntary conveyance, = im 
be not well purſued, it ſhall not be aided in equity; as, if a man by 70 I 
a voluntary ſettlement gives an eflate to his ſon for life, with a power F 05 
to make an appointment to a younger fon, ſo that. it commence after = 
the death of his wife, and he makes an appointment to commence Er A 
after the death of himſelf and wife, R. upon Demurrer, Ca. Cl. 163. oy « ; 
Vide pot. (4 O J.) . . 
| —— to raiſe portions for younger children has been aided 4455 
in equity, when the circumſtances were not purſued, tho! the ſettic- ay oF 
ment was voluntary. Ca. Ch. 161. 263. Vide ante, (4H 2.) . 
So, a power created by a voluntary ſettlement has been ade 4 — 


(when it was not purſued) againſt a perſon who claimed under ihe 


ſame ſettlement. Ca. Ch. 263, 4. 
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Vide Title Prerogative. 
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Preſentation to a Church. 
Vide Efeliſe, (H 1, Ge.) 


Privilege. 
Vide Tide Privilege. 


Proceſs. 


Vide Ante, D 1.) —Vide Title Proceſs. 


(4 I) Purchaſe. | 
(41 1.) What ſhall be a Purchaſe. 


F there are articles for a purchaſe, the vendor ſands ſeiſed in 
| truſt for the purchaſer, betore a conveyance executed. Ca. Ch. 
39. 2 P. V. (629.) Vide ante, (2 C 2.—2 L 5, Sc.) 3 

And if the purchaſer deviſes the land, it thall be decreed in equity. 
R. Ca. Ch. 39. D. Fra. Earl of Cov. 4. 2 Ver. 680. Fig. Ca. 78. 
2P. V. (631.) | TOS. 


Sv, if a man purchaſes a copyhald and has a ſurrender, but the 


vendor dies beſore the admittance of the ſurrenderee. Ca. Ch. 39. 
2 Ch, R. 4. | : 
; 


So, if a man agrees to ſell or make a mortgage for money; he ſtands 
{ciſed in truſt for the vendee. Ca. Ch. 171. - | 


If a man agrees to pay 800 J. for four houſes in A., which before 


a conveyatice are deſtroyed by an earthquake; payment ſhall be de- 

creed. R. 2 Fer. 280. ; ö | 
Tho' A. covenants for B. to pay, and has not aſſets for B. in his 

hands. 2 Pet. 280. | | a 

So, if by marriage articles money is agreed to be veſted in the 

purchale of lands; it ſhall be conſidered as a purchaſe, and decreed 


gs who will be entitled to the land. R. 2 Yer. 101. R. 22. 
Her. 17%, : 2 


So, if A. gives a bond to ſurrender a copyhold to B., he ſhall be 


deemed a truſtee for B. X. Ez. Ca. 62. | * 
if A. agrees for a purchaſe with B., it ſhall be decreed, if B. can 


make a title at the time of the decree of the report, tho? he had not 


title at the time of the contract. 2 P. V. (630.) 

(1-4. mortgages an eſtate to B., who mortgages it to C. for 200 /. 
harity-money, directed to be laid out in purchaſe of lands in fee, 
nd C. leaſes the eſtate to A. s heir for five thouſand years, for 12 /. 
jr ann, the three firſt years, and 10/. per ann. for the remainder of 
the term, and if the 200 J. repaid in the three firſt years, the pre- 
Miſes to be re-conveyed ; if it is not ſo paid, it ſhall be deemed an 
Volute purchaſe. Miller v. Lee, H. 1742, 2 Athyns, 494. 

0 urchaſer not entitled to a conveyance of part of a copyhold 
"nate, tho" anſwering the general deſcription in the advertiſement 
1 43 it was not in the contemplation of either party, at the 


173 e time 
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time of the purchaſe or conveyance z purchaſer being referred to 
more particular deſcription, which did not include that part, and * 
ſurrender having been made accordingly from his own inſtructions. 
t -  * , Calverley v. Williams, 1 Vef. jun. 210.) | 
„ [Any perſon undertaking to deſcribe, bound by the deſeripti 
NY whether conuſant or not. bid. 213.] vhs 4 Non, 


(4 I 2.) Who ſhall be a Purchaſer, 


Every one who comes to an eſtate in land for a valuable conſiders. 
tion bong fide paid, ſhall be a purchaſer; as, if land is ſettled upon 2 
perſon, for money paid, in fee, in tail, for life, or for years, 
[And this, tho' the conſideration was much leſs than the real value, 
Ambler, 764. . | | 
Or, in conſideration of a marriage to be had, 
So, if a leaſe be, rendring full rent, without fine; the leflee ſhall 
be a purchaſer, and ſhall avoid a voluntary ſettlement. 2 er. 327, 
So, a woman who has an agreement for a jointure, ſhall be a pur. 
_ chaſer, if the portion is paid. X. Ca. Ch, 100. 


— w — 4a ws 


8 = 


| 8s, if the father covenants to pay it, tho? it does not appear 
5 to be Wa for ſecurity is payment. R. Ca. Ch. 99. Vide ant, 
4 | 
(3 805 upon an agreement for a jointure, the iſſue of the marriage, 
| claiming lands by ſuch agreement, ſhall be purchaſers. R. Ca. Ch, 
F * 25 5. 3 | | . 
C - : .; if a tenant in fee agrees with A. and B. to take them 
| for 21 years in mines, which they are to ſearch for and work, and he 
| to have a tenth of the profit; A. and B. having laid out 120/. in the pref 
| frarch of a mine, are in the nature of purcha ers, and ſhall avoid 1 de > 
| voluntary ſettlement. 2 Ver. 37. | 249. 
ö If the huſband makes a jointure, and it is agreed that he ſhall hare 
| | the portion of his wife, but he dies before any aſſignment, c. to ſells 
| him; it ſhall be decreed to the repreſentative of the hufband; for he fatisf 
| is in the nature of a purchaſer. F. g. 211. | If 
So, if tenant for life, with power to make a jointure, marries and 2pain 
dies before the jointure is compleated ; the wife ſhall have the privi- exper 
1 lege of a purchaſer. Bid. | if : 
| But if a woman, having land conveyed to her, takes a huſband, ret 11 
3 who makes a jointure, but no ſettlement is made or agreed to be tice, 
We: made of the wife's land; the huſband ſhall not be relieved, as 2 puts 80, 
chaſer of thoſe lands. F. g. 212. 217. | =y 
| $ ſec 
(4 I 3.) When a Purchaſer ſhall be relieved againſt Incumbrances The 


| a cl 
A purchaſer bon4 fide may by an old mortgage, ſtatute, or jon | 2 ac 
e. protect himſelf againit a meſne incumbrance. E. Ca. Ch. 36 WY e 
Vide ante, (I 5. —4 A 4. 10.) Ca. Ch. 267. Vide poſts (41 11) rent ch 
Vide Couin, (B 3.) : 
And if he is a purchaſer without notice, he may plead that to 3 grants 
bill for diſcovery of his title. Vide ante, (I 1.) .. 
And if he has deeds in his hands, which ſhew a title in l charge, 
he need not diſcover them. R. = Ch. 69. * 2 
Thoꝰ obtained by artifice. 2 Ver. 159. a is own 
So, he need not diſcover where his land lies, or who 15 the w_ to the p 
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jn order to are execution of a judgment, ſtatute, &. R. 2 Ca. . 


7, #: urchaſer ſhall have the benefit of an old mortgage, E at 
6gned for him, tho nothing is due upon it. R. 2 Fer. 15g. = 
(And he may protect himſelf againſt dower, by having got an 
alignment of it, if it exiſted before the wife's right to dower. Am- 
2 vendor was ſeiſed in truſt for another; a purchaſer for | 
valuable conſideration, without notice of the truſt, ſhall not be ſubj 


do it. 3 Ca. Ch. 123. Jide Lies, (D 2.) 


80, it a truſtee, in conſideration of a marriage with his daughter, 


| covenants to ſtand ſeiſed to the huſband for his life, and after- 


wards to his daughter, not having notice of the truſt ; neither the 
huſband nor the wife ſhall be ſubject to the truſt. Semb. 2 Rol. 781. 


8 25 4 

b if a man articles for making a marriage ſettlement, and afterwards 
ages the eſtate to B.; the mortgagee without notice ſhall enjoy 

againſt a ſettlement ſubſequent. Semb. 2 Vent. 343. Fo 

A. by ſettlement after marriage (not being indebted) conveys to 
guſtees to ſamily uſes, reſerving a power to ſell, “but covenanting 
that the purchaſe money ſhould be paid to the truſtees to be laid out 
to the ſame uſes:” he ſells to B. -who has notice of the covenant, 
but pays his money to A. who dies inſolvent; B. ſhall not be obliged 
to repay the money, the ſettlement being voluntary, and fraudulent 
23 againſt purchaſers. 2 Brown, 148.] | 

It a ſettlement is for payment of debts, where no debt is ex- 
preſſed, nor creditor a party; a purchaſer without notice ſhall not 
be ſubject, nor ſhall a creditor have relief againſt him. Ca. Ch. 


249. f | 

If A. 122 having notice of an incumbrance, and afterwards 
ſells to B. without notice; B. ſhall have relief, but 4. ſhall make 
ſatisfaction out of his purchaſe money. R. 2 Fer. 384. 

If a purchaſer of a term erects new buildings, he ſhall have relief 
againſt a dormant title, of which he had no notice, pro tanto as he 
expended. R. Lev. 152. 

lf a bill is for the examination of witneſſes o a will in perpetuam 
re * * it ſhall not be decreed againſt a purchaſer without no- 
tice, 333. | | 1 

80, if a — gives ſecurity for the purchaſe money, and be- 
fore payment the land is eviRed z the purchaſer ſhall be relieved from 
dis ſecurity for the payment. R. 2 Ca. Ch. 19, | 

Tho' the covenant in the deed of purchafe was only againſt all 
claiming under the vendor, and the eviction was by a title paramzunt. 


K. 2 Ca. Ch, 19. 


[But where a purchaſer of a ſettled eſtate (without notice of a 
rent charge * by tenant for life,) transfers ſtock to the truſtee 
under the ſettlement for payment; the tenant for life afterwards 
grants an annuity to one who had no notice of the tranſaction; if 
the purchaſer of the eſtate be evicted by the grantee of the rent 

er he has no lien on the ſtock transferred. 1 Brown, 301.) 

80, a purchaſer ſhall be aided againſt him who, having notice of 
lis own title, ſuffers the purchaſe to proceed, without giving notice 
i» the purchaſer. R, Eq. Ca. 37- Vide poſt. (4 W 28.) f 

Yy 4 cf 
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| [If 2 mortg-gee preſent at a treaty for marriage of mortgapor's 
ſon, conceals his mortgage, and aflures the father that he will truſt 
his perſonal ſecurity, the ſon, wife and iſſue, ſhall hold the lands 
_ the mortgagee, BHerrisford v. Mikuard, T. 1740, 2 4. 
ns, 49-] 2 

9 FA Weben for a full conſideration ſhall not be prejudiced by the 
miſtake or ignorance of ſome of the parties ta the conveyance of 
their claim under a marriage ſettlement. Malden v. £lenil, P. 1737 

2 Athy, 8.] f 5 


(41 4.) When not. 


But if a purchaſer has notice of a truſt, he ſhall be charged with 
5 it in equity. R. 2 Ver. 384. Vide Uſes, (D 2.) 

50, if A. articles for the granting of a leaſe, and afterwards «ll; 
the land to B. for a valuable confideration, who has notice of the 
agreement; B. ſhall be decreed to grant the leaſe. X. 2 Rl, 781. 
J. 10. Lane, 60. | | 0 

[If tenant for life covenants to renew a leaſe, and his ſon tenant 
in tail, and entitled to his eſtate, afterwards covenants alſo, and then 
ſells the eſtate to A. who has notice of ſuch covenant, and an allow- 
ance for it in the purchaſe; A. is bound to renew. E. Brock v. Bulle- 
40% J. 1754, 2 Vc. a98.]. 5 e 

[Where tenant for life granted leaſes for lives under a power, and 
bound himſelf on the dropping of a life to grant a new leaſe with 
the ſame proviſion, for renewal on the death of any perfon to be 
named in any future leaſe, and afterwards joined in a ſale; tho' the 
power 1s exceeded, yet if a life drops in the lite of the leflor, the 
urchaſer having notice muſt ſpecifically perform by granting a new 
leaſe with the fame proviſion. Tayler v. Stibbert, 2 Ve). jun. 437. 

So, if land is deviſed to be ſold for payment of debts; a purchaſer, 

with notice that the debts were be fore paid, or that the perſonal eſtate 
1 | was ſufficient for the payment, ought to re-convey to the heir. K. 
2 Ca. Ch. 116. 1 Ver. 487. | 

If A, has a debt due to him by ſtatute from B., and upon a mort- 
gage by B. engroſſes the mortgage-deed, without diſcovering bis 
ſiatute ; he ſhall not extend his ſtatute againſt the mortgagee. 3 C. 
Ch. 85. | 

If & deviſee of a college leaſe, in truſt for his ſon, renews in lis 
own name, and afterwards mortgages to B. who had notice ot the 
will; B. ſhall take it, ſubject to the truſt. 1 Ver. 486. 

If the lord of a manor leaſes a tenement to his daughter for 99 
years, and afterwards ſells the manor to B., who has notice and 
takes a bond that the daughter ſhall ſurrender at her full age; B. hall 
take, fubject to the leaſe, which was an advancement for the daugh- 
ter, 1 Ver. 467. | 

If to a bill the defendant pleads that he is a purchaſer for a 4. 
Juable conſideration ; the plaintiff may by a new bill charge, that he 

Was a purchaſer with notice, and require an anſwer of the defendant 
to that. Ca. Ch, 252, 

[A man cannot defend himſelf in equity as a purchaſer for 2 yalu- 

able conſideration, under articles only : but if injured, muſt ſue 
at Jaw on the coyenants. Prandhn v. Ord, M. 1738, ! Athyns, K. 2 
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The court will not decree a voluntary conveyance to be delivered 
up to a purchaſer on valuable confideration, unleſs fraud appears. 
Oxley v. Lee, H. 1736, 1 Athyns, 625. Ny hs 

[If the purchaſer of lands in Middleſex knows they are charged 
with an annuity, he ſhall pay it, tho the rant was not regiſtered 
according to 7 Ann. c. 20. Cheval v. Nichols, in Sc. M. 1 G. Str. 
155 a man after marriage, in conſideration of 1001. paid by his 
wife's mother, ſettles 100 J. per ann. on himſelf for life, remainder to 
his ſon, &c. and his mother joins in the conveyance, and thirteen 

ears after he mortgages; mortgagee ſhall not forecloſe. Jones v. 
Marſh, H. 8 G. 2. C. T. T. 64.] 27885 | 
What ſhall be ſufficient notice, vide ante, (I 1.—4 C 2.) 


(41 5.) When a Purchaſer may take in prior Incumbrances. K 


So, if a purchaſer of lands incumbred takes an aſſignment of the 
incumbrances paid with his money; it will be well, tho” all the in- 
cumbrances are not diſcharged. R. 2 Ca. Ch. 205. | 5 

So, if a purchaſer of a reverſion upon an eſtate for life, under a 
decree of Chancery, pays his money, and then the life falls; he ſhall 
not be compelled to take his money back again with intereſt. 1 Ch. 
K. 75, 76. + 


| (41 6.) When he ought to diſcharge prior Incumbrances out of the 
| Purchaſe Money. 15 ; 


If there is a truſt for payment of debts, generally; a purchaſer 
ſhall not be affected, tho? he has notice. I Ver. 260. 
[Where the firſt truſt is for payment of debts, the purchaſer is 
not bound to look to the application of the purchaſe money. Wil- 
liemſon v. Curtis, at the Rolls, 3 Bro. C. C. 96.] 5 
Tho' more is ſold than is ſufficient to pay the debts. 1 Ver. 303. 
Semb. cont, 1 Ver. 487. Vide ante, (4 1 4.) | | 
But, if the truſt is for payment of debts mentioned in a ſchedule, 
a purchaſer ought to apply the whole money paid by him to the 
| debts, otherwiſe he ſhall be affected by the debts not diſcharged. 
I Fer. 303. 260, 1. Lloyd v. Baldwin, MH. 1748, 1 Je. 113. (Vide 
Ambler, 188, 189. 1 Brown, 186.) 5 
So, if an act of parliament enables a tenant for life to raiſe money 
for rebuilding and ſtocking a printing-office, burnt down by fire; the 
mortgagee, who advances money upon this ſecurity, ſhall be affected, 
: * henley advanced are not applied to this particular purpoſe. 
Wer. 6. | | 
So, if a termor deviſes 2000 J. for his daughters' portions out of 
the profits, and his executor mortgages to 4. who has notice of the 
deviſe; A. ſhall take, ſubject to the deviſe, tho? the executor had full 
| Power to {ell the term. R. in Parliament, 2 Ver. 445. | 
o, if an executor ſells a term to A. who has notice of a bond 
debt due from the teſtator to B., and pays the purchaſe money to 
tle executor, who commits a devaſtavit ; A. ſhall be ſubje& to the 
demand of B. for the term was aſſets, and A. a party to the deva/iavit. 
K. 2 Ver. 616. - 4 Fi ry | : 
{tf a man ſurrenders a copyhold to the uſe of himſelf for life, and | 
alter- 


7. „ 
N 
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afterwards to A. (a relation of his wife's) in fee, who is . 


and afterwards, upon a ſecond marriage, ſurrenders the fame ” 


hold to the uſe of the ſecond wife and her children; ſhe ſhall not be 
relieved againſt 4. R. 1 Yer. 356. 

If tenant in tail of lands by deviſe, charged with'gos /, to a charity 
levies a fine to the uſe of himfelf in fee, and afterwards makes a 
mortgage or falez/ a purchaſer by fine and non-claim ſhall not be 
excuſed from paying the 500/. for the title of the vendor has the 
fame commencement with the charity ; and therefore, all purchaſers 
having notice of the will, ought to contribute in proportion. R, 
2 Ver. 662. | 2 | 


(41 7.) Incumbrances are to be diſcharged in Proportion, 
If, upon a purchaſe, land is ſettled upon A. for life, and after. 


terwards to B. in fee; prior incumbrances ought to be diſcharged 


in proportion. Vide ante (2 J). 


o, if a ſettlement is made upon a wife for jointure, and afterwards 


to the iſſues of the marriage; incumbrances afterwards diſcovered 
ſhall be divided in proportion; for the wife ought not to be excuſed 
in foto, 1 Ver. 440. | 


(4 I 8.) The Purchaſer of a Reverſion ſhall not controvert the Title 


of the particular Eſtate. 
If a man purchaſes a reverſion aſter the death of B., who claim 


an eſtate for life ; B. ſhall be eſtabliſhed for his life in his poſſeſſion | 


againſt the purchaſer, without an examination, whether he had a 
good title. 2 Ver. 279. 


(4 19.) What Eſtates are within the Conſideration of 2 
Purchaſe. 


It a father or other anceſtor lineal makes a ſettlement upon the 
marriage of his ſon, grandchild, Qc. all limitations to his children 


or their poſterity are within the conſideration of the ſettlement. Per 


Cowper, Eq. Ca. 132. 
(4 T ro.) What not. 


But all limitations, after failure of ſuch iſſue, to collateral kindred, 
are voluntary, and out of the conſideration of the marriage ſettle- 


ment. Eg. Ca. 132. P. V. 256. 


Otherwiſe, if the father and ſon, who make the ſettlement, have 


both any intereſt, 2 P. V. 256. 


(4 T 17.) Purchaſer without Notice. 


A purchaſer, without notice of a prior incumbrance, ſhall not be 
impeached or prejudiced by it in equity. Eg. Abr. 333- Vide ant 
(4 1 3.) Vide Notice, ante, (4 C 1, Oc.) | 6 

Nor, diſcover his title, nor loſe any advantage which he has b 
law. Eq. Abr. 333. | | | 

| [Defendant ſtating by anſwer a purchaſe for valuable — 
without notice, ſhall not be compelled to anſwer farther. Jerrora . 


Saunders, 2 Pef. jun. 454] | Der 


(4L 
tai 


falfit 


N g | * * * 5 


rents and profits to A. a feme-cover? for life, for her ſeparate uſe, 


fter her deceaſe, to convey. to her daughters as tenants in com- 
—_— tail, remainder over, Id that 4. took an equitable. eſtate 


| ife, and might by leaſe and releaſe make a tenant to the precipe 
ro porta that each daughter took a veſted eſtate 


when ſhe came is ge, ſubject to be deveſted, as the number in- 


| creaſed; that the conveyance in execution of the truſt need not wait 


che death of 4, Burnaby v. Griffin, 3 Ve. jun. 266. 


(4 K) Recovery, Common. 
(4 K 1.) Of what EffeQ it is in Equity. 
Common recovery by a ce/luy que truſt ſhall have the ſame. 
A don upon the truſt, as it ſhall have by law, being ſuffered of an 
eſtate at law. Ca. Ch. 49. Vide ante, (3 N 8.)—Poft. (4 8 3, 4.) 
[A recovery will bar equitable as well as legal remainders, but 


the eſtates muſt be completely legal or completely equitable ; there- 
fore, where there is an equitable eſtate for life, with a legal eſtate 


tail, the recovery will not operate. 1 Brown, 72.75. Ambler, 545. 


fi there be a limitation in a will to C. and his heirs, to the uſe 
of him and his heirs, in truſt to pay debts, and then in truſt for D. 
and the heirs of his body, and in default remainder to C. and his 
heirs, provided he marry M., and D. ſuffer a recovery, it bars the 
remainder to C. which was of an intereſt diſtin, either from the 


legal eſtate or the uſe. Robinſon v. Cuming, P. 1739, 1 Athyns, 


473-] | 
(4 K 2.) When a Defect of it ſhall be aided. 


If a common recovery is ſuffered purſuant to an agreement with oy 


him, who had power to ſuffer a recovery, it ſhall be aided in Chan- 


 cery, tho' it was ſuffered by a tenant for life, the agreement being 


with tenant in tail, who was dead at the time of ſuffering the reco- 
very. R. Ca. Ch. 49. | 


Tho' the agreement was voluntary, without a valuable conſider- 
ation. Ca. Ch, 49. | 


(4 L) Releaſe. 


(4L 1.) When it ſhall be avoided. 


(4L 1.) If it be ob- 6 will relieve againſt a releaſe obtained 
tained by fraud.) by fraud ; as, if it be upon a ſuggeſtion of a 


falſity, or a ſuppreſſion of the truth; as, if a man obtains a releaſe, 


upon a ſuggeſtion that a will was revoked, 1 Ver. 20. Vide ante, 


20 12—2 T 11.—3 M, Cc.) | 
If a man releaſes the arrears of a legacy (being 100 4.) upon a ſug- 


peſtion that he will pay coſts, if he joins with the other legatees in a 
ſuit. 1 Ver. 32. n | 


of all demands upon payment of 20 J. where the obligee was ſuper- 
*nuated, tho' the obligor infiſts that he was a relation, but does 
: . not 
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If a man gets a bond for 200 J. to be delivered up, and a releaſe | 


6% e 


not prove any mention thereof at the time of payment. R. - 
Ca. 119. Tal 
If A. pays 200 J. to the wife executrix of B., in ſatisfaction of zoo / 
and the wife releaſes the 300 l., and the children of B., for whom 
the 300. were aſſigned in truſt, do not conſent; A. ſhall pay the other 
100. R. Eg. R. 89. A 5 
[LA releaſe procured from a perſon immediately on his coming of 
age, always gives a ſuſpicion of fraud, eſpecially if no accounts are 
ſettled, or account in writing produced. Stedman v. Palling, H. 1746 
3 Atkyns, 423-] | cy 
[But after a long acquieſcence, the court will not fet it aſide againſt 
the repreſentative, againſt whom no fraud is charged, till on an ac. - 
count taken before the maſter, it ſhall appear to have been unfair. 


Bel. . | , 
0 eleaſe executed by a party in gaol, void. Semb. 1 Vef. jun. 43-] 


(4 L 2.) Or, extends beyond the intent.] So, if a releaſe extends be- 
yond the intent of the parties, it ſhall be avoided in equity; as, if a 
widow, who had a ſettlement-of an eſtate for her jointure, releaſes 
all demands to the executor of her huſband, and then the inheritance 
of the huſband is eviCted, and he appears to have had only a term for 
years, ſne ſhall not be barred of the term by this releaſe. R. Ca. 
' Ch. 47. Vide ante, (2T 3.) 


» 


If A. releaſes all demands to B. upon an award made upon a ſub- 
miſſion conterning legacies, or other different matter; it does not bar 
him as to a truſt of the land, R. 2 Ca. Ch. 126. ns 

So, a general releaſe does not bar when made upon another occa- 
ſion. 2 Ca. Ch. 126. | | 

So, a releaſe by will to A. of all debts, accounts, and demands 
2gainſt him, does not diſcharge A. of a cheſt of jewels of the teſta- 
tor, in his cuſtody. Dub. 2 Ver. 114. | | 


| (4 I. 3.) Or, obtained with intent to defeat a prior agreement.] So, if 
a releaſe is clandeſtinely obtained to defeat a prior agreement, it ſhall 
be avoided in equity; as, if B. agrees by articles on the marriage of 
C. to ſettle 100 J. per ann. after his death upon C. and his heirs, and 
afterwards B., upon pretence of a greater advantage, obtains a releaſe 
from C.; the releaſe ſhall be avoided, tho' the eſtate was to be 
ſettled in fee, and not upon the iſſue of the marriage. R. 1 Fer. 
241. | 
If A. agrees to ſell an eſtate to B., which was mortgaged to D., 
and aſterwards releaſes his equity of redemption to D., without 2 
new conſideration. R. Hard. 320. PEE | 

A fortiori, if he releaſes to D. pending a bill for a performance 
of the purchaſe. Hard. 320. Fs 

[Tf there is an aſſignment of a bond in truſt for the benefit of 
others, whether with or without conſideration, precedent to 2 relea e, 
the obligee cannot releaſe; nor can it operate to the releaſce, as he 
muſt be preſumed to have not ice of the aſſignment, being 2 truſtee 
in it. Bower v. Swadlin, M. 1738, 1 Atkyns, 294. 1 


[Releaſe aſter a general aſſignment no anſwer to the aſſignee, 
there were notice of the aſſignment. 1 Fe. jun. 43. 


(4 L 4. 
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(4 L 4:) When it ſhall not be avoided. | r 
e ſhall not be avoided, upon pretence that it was frau- 

2 there is a Tabſequent relgaſe 10 the ſame intent, which 
is not prayed to be avoided by the bill, 1 Ver. 86. 6 | 

So, if there be a bill by A. and B. for an account of the profits of 
an office in which they are joint-tenants, and one releaſes to the de- 
ſendant pendente lite, the releaſe ſhall not be avoided z and if A. brings 
a new bill againſt B. and the other defendant, which ſuggeſts com- 
bination between them; the __ defendant may plead the releaſe to 
the ſecond bill; for, being a bar in law, it ſhall not be avoided by a 
bare ſuggeſtion. X. Hard. 168, | k ; 

[A releaſe to one obligor is a releaſe to both, in equity as in law. 
Bower v. Swadlin, M. 1738, 1 Atkyns, 294. See 1 Lord Raym. 
420, 690. 7 | | 


(4 M) Reſtitution, 


F a perſon is tortiouſly ouſted of his office, without proceſs at law, 
| equity will direct that he be reſtored to his office, and that the 


 wrong-doer ſhall account to him for the profits till the title can be 


tried or determined by law, C5. R. 50. 


(4 N) Rent. 
(4N 1.) When recovered in Equity, tho' there is no Remedy by 


Law. 
| Crake ſhall be recovered in equity, when there is no remedy for 
it at law ; as, a rent-ſeck ſhall be decreed, tho' the grantee never 

had ſeiſin. Ca. Ch. 79. 147. | | Fc: 

90, if rent was conſtantly paid, till the laſt 12 years; the arrears 
and the accruing rent ſhall be decreed, tho' the deed by which it was 
created be loſt. R. Ca. Ch. 120. I Ver. 359. | 

[If thro' proceſs of time the remedy at law is loſt, or become dif- 
ficult, equity will give relief on the foundation only of the payment 
of the rent for a long time, or where the nature of the rent is not 
known, fo as to be ſet forth, -but then all the terre-tenants muſt be 
8 before the court. Benſon v. Baldwyn, P. 1739, 1 Athyns, 
598. — £ 

So, if there be no attornment to the grant, the rent ſhall be de- 
creed, Ca. Ch. 147. T4 


So, if a fine for raiſing of. a rent is defective, it ſhall be aided. - 


3 Ca. Ch. 92, 


So, if A. grants 18 annuities out of a term, and then aſſigns 
the term to B., tho? the grants are void for uncertainty in the Ha- 


28 they ſhall be decreed againſt all claiming tho B. 1 Ch. 


59, if 4. grants an annuity in truſt for B., and afterwards ſells to 
(.., having notice, who afterwards obtains a releaſe ſrom'the-truſtees, 
vithout the conſent of B., tho' the term for which the annuity was 
granted be expired, B. ſhall be aided agaiuſt the releaſe, and the land 


* be charged with all arrears, tho the term be expired. R. Ch. 
411. 2. n 


N 
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If A. ſurrenders a copyhold to B. in fee, rendring a rent | 
per ann. to A. and his heirs, and aſſigns the rent to D., wy Sh 
mitted to it; equity will enforce payment of the rent to D., tho an 
admittance is not a proper title to the rent. R. 2 Fer. 16. ; | 
If a leflor, in conſideration of an improvement, covenants to grant 
a ſubſequent leaſe at the prior rent; an aſſignee of the reverſion ſhall 
be "decreed todo it. Ibid. 447. | 

So, if a rent is deviſed out of a rectory to B., for which he cannot 
have any remedy by diſtreſs z a court of equity will decree not only the 
rent in futuro, but all arrears, tho' there was no remedy for them at 
law. X. Ca. Ch. 79. 

So, if there is a leaſe for years, rendring 40 J. per ann. rent, and 
the leſſor ſettles the land upon B. and his heirs male upon his mar- 
riage with A., and it is agreed that A. ſhall have the 40 l. per am. 
_ = f. it ſhall be decreed, tho? A. has no remedy by diſtreſs, R. 
I 0 . . f 

So, if : lands out of which the rent iſſues are mixt with others, 
whereby no diſtreſs can be taken for it. 1 Ch, R. 61. 67. 

If a leaſe of an incorporeal thing is aſſigned, and the aſſignee en- 
Joys; he ſhall be decreed to pay the rent, tho' not bound by law. R. 
2 Ver. 423. | | | 
[A mere grantee of the crown, without aid of parliament, of rents 
of a manor where there are no demeſne lands to diſtrain on, may have 
relief in equity. D. Leeds v. Powell, M. 1748, 1 V6. 171.) 

So, if there be a deviſe to A., paying a rent-charge to B., who 
dies; his executor ſhall have relief in equity for the arrears, tho' he 
does not allege want of diſtreſs. R. per Maft. of the Rolls, 2 Fer. 386. 
Semb. cont. per Ld. K. Wright, 2 Ver. 382. | | 

So, if the aſſignee of a term rendring rent aſſigns over, the leſſor 
ſhall have remedy againſt him in equity for the rent, for ſo long as 4 
he held the land. R. 1 Ver. 165. [Valliant v. Dodemede, P. 1743, 

2 Athyns, 546.] Fo: | | 

[But the aſſignee is not liable to the rent incurred after the aſſign- 

ment by him to another. 16:d.] | 5 

If A. makes a leaſe of a coal · mine, reſerving rent to B., who de- 
clares a truſt of this leaſe, that he is truſtee for five perſons, they 
enter and take the benefit, then B. becomes inſolvent, the mine un- 
profitable, and the partners abandon it; the cui que truſts ſhall pay 
the arrears. during the time they concerned themſelves in my 
profits. Per Talbot C. on appeal from the rolls. Clavering v. Vgl. 
tey, T. 1636, 3 P. V. 402.] | FA 

So, if the leſſee aſſigns to B., equity will oblige him to admit an 
attornment. R. 2 Fer. 113. Vide poſt. (4 Na.) 8 

So, a penſion may be recovered in equity as well as in the ſpiritual * 
court, or in a writ of annuity. R. Hard. 230. 
Fa payable out of a vicarage, which has only caſual profits. 


(4 N 2.) Or, the Remedy by Law is not ſufficient. ter 

So, if the remedy at law be not ſufficient z as, if a man deviſes 3 
rent out of a rectory, and there is not glebe ſufficient for a diſtreſs} 

the deviſee ſhall be S | 
Ca. Ch. 79. 


reed to be paid out of che whole rector. R. 
| 8 So, 
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xecutor ſhall be decreed to pay the arrears due in the time 
42 m_— terre-tenant. Vide ante, (3 G 2.) | 


So, if a terre-tenant aſſigns his eſtate to prevent a diſtreſs for none, 
the grantee ſhall be aided. 3 Ca. Ch. 91 


Or, permits the land to lie freſh, or ts be depaſtured in the night 


only, to ayoid a diſtreſs. 2 Yer. 382. 


(4 N 3.) When it ſhall not be recovered in Equity. 


But equity does not extend relief to the owner of a rent, when he 
has a remedy by law, tho it be not ſo beneficial ; as, if land ſubje& 
to a rent be under ſequeſtration, the court will not oblige the ſequeſ- 


trators to pay it out of the money received by them. 2 Per. 713. 
Vide infra. | 


80, if land ſubject to a rent be aliened by parcels to ſeveral perfons, 


equity will not allow the recovery of the whole againſt one. Eg. 


Abr. 33 | | | 
| The grantee of a rent ſhall not have a remedy in equity for the 


rent, merely for the want of a diſtreſs, if the want of a diſtreſs be not 


cauſed by fraud or other default in the terre-tenant. R. Ca. Ch. 


147. R. 2 Per. 382. | | | 
So, where the leſſee was ouſted by the uſurpers, and the eſtate ſold, 


_ the leſſee was relieved againſt the leſſor, after the reſtoration. R. 
3b. K. 16. 


So, if rent be regoverable by diſtreſs at law, the party ſhall not 


have aid in equity to have poſſeſſion, or a receiver appointed. 2 Ver. 
613. 382. | 


$o, rent ſhall not be decreed in equity, where it has not been paid 


for 30 years. Ca. Ch. 184. * 
So, rent ſhall not be decreed to the executor, where the leſſor dies 
on the laſt day of payment before ſun- ſet. R. Sal. 578. | 
So, equity will not charge land with payment of rent to ſuch a 
manor. R. Ray. 221727 ED 
So, generally the perſon ſhall not be ſubject to the rent, where 
the land only was charged. Ca. Ch. 145. 185. | 
So, if Blackacre and Whiteacre are ſubject to a rent, and Blackacre 
is purchaſed by A., and the vendor covenants that it ſhall be diſ- 


charged of the rent; it ſhall not be decreed that W//, hiteacre, afterwards 
purchaſed by another perſon, ſhall ſtand charged with the whole; for 


A. has remedy upon the covenant only. K. Hard. 87. 


(4N 4.) Againſt an aſſignee.) So, a rent ſhall vot be decreed 
againſt the aſſignee of a wine-licence leaſe, who purchaſed without 


notice of the rent, for the rent does not run with the licence, but is 


due upon the contract only. R. Hard. 88. 


90, an aſſignee ſhall not be prevented of a benefit, allowed by law, 
for the avoiding of a rent. 2 Ver. 423. 


An aſligoee ſhall not be relieved againſt a rent, or covenants, reco- 


wered againſt him at law, tho' he took the aſſignment by way of mort- 
5e, and never was in poſſeſſton; for it was his folly to take an at- 
Ne of the whole term, and not an undor-leafc. R. 2 Ver. 275. 
"4 vp | | 
02, 2 lefſee ſhall not be compelled to ſurrender to the leſſor, to en- 
7 14 | | able 
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able him to renew a college leaſe, if there be no agreement for it; thy 
the leſſor offers to grant a leaſe de novo to the ſame effect. R. 2 Vr. 
383. 1 
(AN 5.) When apportioned in Equity. 

A rent may be apportioned by a decree in equity, where it ſhall not 
be apportioned at law. Ca. Ch. 32. Vide ante (2 E). 

As, if a right of common is evicted, tho! it be not an eviction of the 
land. Ca. Ch. 32. 3 Ch. R. 11. 
| So, if by ancient compolition between two abbies, the lands of 
one are diſcharged of tithes, by payment of 26 J. per ann., and the 
lands come into the hands of divers patentees; the compoſition ſhall 
be apportioned. R. in Excheg. Sav. 5. | 

But if, for non-payment of rent the leaſe is avoided in law, and an 


* 


aſſignee of part prays to be relieved, he ought to pay all arreats, and 


repair, for the rent ſhall not be apportioned. | 
So, if a common be evicted, but the land is ſtill equal in value to 
the rent, the rent ſhall not be apportioned. 3 Ch. R. 12. 

[Where money is ſettled to be laid out in land, and in the mean 
time inveſted in governmend ſecurities, and tenant for life dies in 
the middle of the half year, the dividend ſhall not be apportioned, 
but paid to the reverſioner; in caſe of a mortgage it is otherwiſe. 
Sherrard v. Sherrard, P. 1747, 3 Atkyns, $02.) | 

[Where rent has been paid to receivers by tenants holding by de- 
mile determinable on the deceaſe of tenant in tail, who died without 


iſſue, the rent ſhall be apportioneg between the repreſentative of te- 


nant in tail and the remainder- man. 2 Brown, 659.] 


(4 N 6.) When an Extinguiſhment prevented. 


So, an extinguiſhment, or ſuſpenſion of a rent, contrary to the 
intent of the partics, may be prevented in equity; as, if the purcha- 


ſer of lands prevails with him who had a rent excepted out of the pur- | 


chaſe, to join in a fine, in which two or three acres, out of which the 
rent iſſued, are contained; there ſhall be relief in equity. K. 
Ca. Ch. 273. | + | . 
What will be an extinguiſhment or a ſuſpenſion in law, vide Si. 
penſion. f 3 

What in equity, vide pot. (4 N 8, g.) | 

So, if a rent-charge be iſſuing out of lands deviſed for payment of 
debts, of which part are ſold for ſuch intent; the whole rent ſhall il 
ſue out of the reſidue of the lands. Ca. Ch. 295. IE 

So, if a rent is augmented by encroachment, equity does not aid 
againſt the encroacher. 1 Per. 517. 


(4 N 7.) When a Stranger ſhall te aided againſt a Diſtreſs for 
Rent, 


If the cattle of B. eſcape into land adjacent, whereupon the 
grantee of a rent-charge, out of the ſame land, which was in arrear 
for 20 years, diſtrains, B. ſhall be aided in equity. R. Pr. C6. 8. 

* So, if cattle are lodged at an inn, for which rent is due, with 
privity of the leflor; in caſe he diſtrains them for rent in arreat, 
owner of the cattle ſhall be aided in equity. Bid. 7. an 8, 


* 


it 


{4N 8.) When Rent, or other Charge upon Land, ſhall be extin- 
bY p___ 


If a rent, or other charge would be extinguiſhed, or ſuſpended by p 


law, it ſhall be alſo in equity; if there be no fraud or covin. Vid 
ante, (4N 6.) Vide Suſpenſion. hs | 3 5 

As, if 100/. be charged by will upon land, payable to B., and the 
land afterwards deſcends to B. in fee; the 100 /. ſhall be merged, 


P. V. (604. | . | 
33 So, if = l. A other legacy be ſecured by a term, and the reverſion - 


deſcends or comes to B. in fee or in tail, to whom it was payable, 
and B. levies a fine, or ſuffers a recovery, before allignment of the 
100 J. to another, it ſhall be extindt. Yb1d. (605. ) | 


(4N 9.) When not. 


But there ſhall be no merger, if only an eſtate- tail comes to B. 5 
So, if an eſtate in fee, or for years, be veſted in truſtees for ſe- 
curing 100 J. legacy, and the eſtate afterwards comes to B. to whom 


it is payable, R. 2 P. W. (604.) 


(40) Revocation | 
(4 O 1.) When good, tho' all Circumſtances are not purſued. 


WHEN a power of reyocation is good, and when extinguiſhed, - 
and when purſued, vide Uſes, (L 2, Sc.) —-Vide ante, (4 H 
I, Ec. | WO | | 
If a _ makes a ſettlement, with power of revocation in the pre- 
ſence of three witneſſes, and he revokes by a will ſubſcribed only by 
two witneſſes 3 this ſhall be ſufficient in Chancery. R. 2 Vent. 350. 
So, if a power of revocation be reſerved upon tender of 12 d. in 


one place, and the 12 d. is tendred and accepted of in another place. 
R. Ca. Ch. 68. e His 1 5 | 


40 2.) Where prevented by fraud.) In all caſes, where a man 
has a power of revocation, and he makes a revocation, but by the 
fraud of any one is prevented from purſuing all the circumſtances 
in the power; it ſhall be allowed in equity. 3 Ca. Ch. 89. 108. 122. 


40 3.) Or, accident.) So, if he be prevented by accident, or the 
att of God; as, if a deed is directed by the party to make a re- 
Wa and engroſſed, and he dies before execution. 3 Ca. Ch. 
9.93. v 

it a man by ſickneſs, or other accident, be diſabled to make a 
tender in perſon, he ſhall be aided, if the tender is made by another. 
3 Ca, Cb. 89. I09, I26, | | | 


(40 4.) Or, neceſſty.] So, if he be prevented by neceſſity; as, 
a man has power to revoke by deed executed before fix witneſſes, 

of whom three are to be peers, and he executes his power in a fo- 

gn kingdom before fix witneſſes ; it ſhall be aided, tho' neither of 
woe a peer, for it was not in his power. R. 3 Ca. Cb. 68, go. 
K . 14. f 1 | 
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If there be a power to revoke with the aſſent of three ſubſidy men 
it ſhall be aided, if it be done by the aſſent of three ſubſtantial men, 

who were of ability to be aſſeſſed to a ſubſidy, if there had been ſuch 
a manner of taxation. 3 Ca. Ch. go. 


(4 O 5.) Or, default of the party.) So, if he be prevented by the 
default of him who has a benefit by the ſettlement to which the 
power is annext; as, if A. makes a ſettlement upon B. and his chil. 
dren, with a power of revocation, and ſuffers the deed to remain in 
his cuſtody, and, being indined to revoke, ſends to B. who refuſes de. 
livery of the deed, by which means the circumſtances of the power 
are miſtaken. 3 Ca. Ch. 67. 84. | | 

So, if B. does any thing to prevent the knowledge of the circum. 
ſtances of his power. 3 Ca. Ch. 84. 


(40 6.) Defeftive execution of a poꝛuer of revocation aided.) 80, a 
defeCtive execution of a power ſhall be aided in equity, for the relief 
of a purchaſer, c.; as, if the power be to revoke upon tender of 
12d. to A. in Weſtminſter, and he tenders, and it is accepted by 4. 
in another place. 3 Ca. Ch. 68. Ch. R. 38. | 

Tho' he be a purchaſer with notice. Per Treby, 3 Ca. Ch, 89. 

Or, where the ſettlement is for payment of debts. Bid. 

Or, for proviſion for younger children. Bid. 

If the power be to revoke by writing under hand and ſeal for a 
proviſion for younger children, and the party, being fick, gives in- 
ſtructions to counſel under his hand to be drawn up in form, which 
is drawn and engroſſed, but before execution the party dies; it wil 
be a good revocation in equity. 3 Ca. Ch. 69. 5 

If a power be given to 4. to make a jointure, and A. by articles 
covenants upon his marriage to make a jointure of ſuch value, and 
afterwards directs a jointure to be made of ſuch lands to that value, 
and after the deed is drawn, dies before execution; it ſhall be de- 
creed in equity. Eę. Ca. 20. | i 

If there be a power of revocation, and a ſubſequent ſettlement i; 
made with all the circumſtances required; it ſhall be a revocation, 
tho? there is no reference to the power. R. F. g. 218. Vide Par, 
Vide ante, (4 H 1, &c:) | 


(4 O 7.) When not good. 


(40 J.) In aid of a voluntary ſettlement.) But a voluntary ſettlc- 
ment by him who has a power of revocation, ſhall never be aided in 
equity, if it be not made purſuant to all the circumſtances of tlic 
power. 3 Ca. Ch, 107. Vide ante, (2 C 8.—2 T y.—4H9) 

And therefore, if there be a voluntary ſettlement with a power e 
revoke by writing with fix witneſſes ; a will, by which the ſame cite 
is deviſed to others, executed in the preſence of three witneſſes 
ſhall not be a reyocation. R. inter Bath and Montague, 3 Ca. Cl. de. 
93. 107. 127. > 2 7 n c 

Tho? the prior ſettlement does not appear to have been in the cu 
tody or memory of the teftator. 3 Ca. Ch. 64. 86. 1 
Tho' the prior ſettlement was for confirmation of a prior u 
- which is revocable in its nature. R. 3 Ca. Ch. 64. 86. 99. 41 
So, if the power be to revoke upon tender of a guinea, Teeny 


77%  '. 


executes a deed to other uſes, without any tender; it ſhall not 

de aided in equity. Adm. 3 Ca. Ch. 70. 108. R. if the intent to 
revoke is not proved. 2 Ver. 69. | | | | 
If a wife has power to revoke in favour of her huſband, and ſhe 
ſends ſeveral letters to counſel, to make a deed of revocation, but 


nothing is done, it ſhall not be aided. R. Eg. Ca. 15. 


| (4 08.) Who may make a Revocation. 


The revocation ought to be made by thoſe who have ability to 
make it by the ſettler eat. | 

If two huſbands and their wives make a conveyance, with power 
to revoke with the conſent of their wives, to wit, if they or either of 
them be living then to revoke, if one of the wives dies, the huſband 
ſurviving and the other wife may revoke. R. 2 Rel. 178. 


(4 P) Satisfaction. See ſupra, ( 3 T 10.) f 


II a covenant, bond, &c. be ſatisfied, tho* not cancelled, equity 
will relieve the covenantor, obligor, c. Vide ante, (2 X 3, Cc.) 

Tho? ſatisfied by matter collateral. Vide ante, (2 X F.) 

[So, ſatisfaction may be preſumed from length of time; as, where 
a bill of exchange has not been demanded of the acceptor for 20 
years aſter his death, payment ſhall be preſumed unleſs the contrary 
appear. Ambler, 231.] Lag | ; 
(If a man leaves 520/. to five grand-daughters, and makes their 
mother executrix, and her huſband poſſeſſes himſelf of the perſonal 
eltate, and prefers all his daughters in marriage, giving them greater 
portions than their ſhares amounted to, and they acquieſce therein ; 
they ſhall not come after his death to demand ſach thares. Seed v. 
Bradford, T. 1750, 1 Veſ. 501.] | WY 

[If A. who by the will of B. to whom he is executor is to pay his 
aunt C. 300 J. per ann., deviſes the reſidue of his eſtate to his mother 
and his aunt C.; this is not a ſatisfaction of the 309/. annuity, tho' 
the moiety of the reſidue is of greater value, for the value was un- 
certain. Barret v. Beckford, T. 1750, 1 Veſ. 519] „ 
Deviſe of reſidue of real and perſonal eſtate for life is not a ſa- 
| tifaCtion for a ſum to be laid out in lands in fee by articles. Alleyn 

v. Alleyn, M. 1750, 2 Ve. 37.] | 

[If A. by marriage articles covenants that lands ſettled on his wife 
are of 16001. value, and makes his will, ratifying the articles, and 
aving his wife lands in B. for life; this deviſe is not a ſatisfaction 
of the articles. Prime v. Stebbing, T. 1752, 2 Vef. 409.] b 

(If 4. has an eſtate in ſtrict ſettl-ment, his firſt ſon tenant in tail, 
and afterwards on ſon's marriage they agree that A. ſhall have 8-9/7. 
of wife's portion, and convey to truſtees lands to ſecure 50 J. per 
2m. to the ſon, and 800 J. to his younger children; and A. after- 
wards makes his will, and leaves 700 J. per ann. to his ſon, proyided 

"0 the whole family eſtate to ſecure to B. 100 J. per ann. out 
of ſaid lands, and makes great proviſion for the ſon's children at 25 


laws, and afterwards by deed, fine, and .recovery, A. and 
lon _ the eſtate ſtrictly, making ſon tenant for life; the gondition 
in tne will being thus impoſlible, the 700 J. annuity is a ſatisfaction 

e for 
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for the 50/.; had it not been for the laſt deed it would not have been 
a ſatisfaction, and the proviſion for the children being on à contin. 

gency, is not ſatisfaction for the 800/. Matthews v. Matthews, T | 
17555 2Fef. 635, Vide Dower, (E 3.)] a 2 

[A portion given by a father by will, is ſatisfied by a portion ad- 
vanced in his lifetime. Ambler, 325. 1 Brown, 65. u.] "+" 

[But the deviſe of a reſdue of perſonalty, or of a real eſtate, is not 
ſatisfied by the portion. 4d, ibid.] Is | 

[But a portion given by ſettlement may be ſatisfied by a reſidue; as, 
where there is a proviſion by marriage ſettlement, with proviſo, that 
ſums advanced ſhould go in ſatisfaction unleſs otherwiſe declared, 
4000 J. left by will, ſubject to the life of the mother, and the due 
of the perſonal eſtate being given by the will to a child entitled to 
the proviſion under a ſettlement, muſt go in ſatisfaction of that pro- 
viſion. 1 Brown, 63. 2 Brown, 388.) | 

[Where it is declared in a deed of ſettlement, providing portions 
for a daughter, that if any lands ſhould come from the father, 
they ſhould be taken as part of the portion: an eſtate tail being de- 
viſed by the father, was conſidered as part ſatisfaction according to 
the value of it. Ambler, 325. | 

[Where part of the wife's fortune was /ezt/ed (after the deceaſe of 
the huſband and wife) on the children, according to her appointment, 
and the huſband left a /arger proviſion to truſtees, to the uſe of the 
wife for life, remainder to the children, as /be ſhould appoint ; this was 
held to be a ſatigfaction for the portions. 1 Brown, 82.] | 5 

[So, where by marriage ſettlement 10,000 J. were to be raiſed for 
younger children; and the ſettler, by will, gave the younger children 
2000 J. each; this was held to be in part ſatisfaction. Id. 30g.} 

[But where the legacy does not come from the ſame perſon, or 1s 
not payable from the ſame [und as the portion by the ſettlement, it 
is otherwiſe.) 

[Thus, where by ſettlement on the grandfather's marriage, his | 
eldeſt ſon (the father) had. a power of railing 2000 J. to each of his 
daughters, and in purſuance of that power, on his own marriage, 
ſettled the 2000 J., and in his will gave 20,000/. out of his perſoual 
eſtate ; this was held a cumulative proviſion, and not a ſalisſaction 
of the ſettlement, 2 Brown, 352. 529. ] 7 

[So, where the deviſe differs in circumſtances from the ſettlement, 
it thall not be taken in ſatisfation,]J | 3 

[Thus where a bond was given by the huſband on marriage, t0 
leave the wife 300 J. to be paid to her within one month alter his 
death; and he by will gave her 500 J. payable ſix months after bis de- 
ceaſe; this was held not to be in ſatisfaction. 1 Brown, 129-] 

(So, where money was to be raiſed by a truſt term, which deſcend. 
ed, and the owners, made no appointment, legacies to the heir at law 
were held not to be a ſatisfaction. Id. 133. U.] 85 | 

So, where teſtator gave a bond to truſtees, conditioned that his 
executors ſhould pay 500/.-to a natural fon at zZwven!y-0nr ; and by 
will he gave 15,000. to truſtees, to pay to the fon a maintenance 
till zwwenty-five, and then to pay the whole to him with eine 
cies on marriage 3 this was held. to be no ſatisfaction of the bo! 
1d. 205. | ; 

LW — it was covenanted in a ſcttlement, that the wil ſhould — 
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| be barred of any thing the huſband ſhould give or leave by deed or 


will or otherwiſe, and he died inteſtate, a freeman of London, it was 
held that her ſhares, by the ſtatute and cuſtom, were not a ſatisfac- 
tion of the covenant, 2 Brown, 95. 


[Where a parent has made a will, in which he gives a legacy to a 
child, and afterwards pays a portion. with that child, the portion will 


be preſumed to have been meant in ſatisfaCtion of the legacy, unleſs _ 


there be ſufficient evidence to repel the preſumption. '. 2 Brown, 
1 the father of a putative daughter paying a portion on her 
marriage, accompanying it with a declaration, that ſhe ſhall have 
more at his death, is not a ſatisfaction. Id. 165. g19.] _ 


(So, neither is the value of a beneficial leaſe granted to a natural 
ſon a ſatisfaction of a legacy given by a prior will of the putative 
father, 1 Brown, 425+] 4 | | | 

(So, where a franger gives a legacy in a prior will, and afterwards 
gives a portion with the fame child; this is not a ſatisfaction of the 
legacy. 2 Brown, 499. | 11 & 25 
[If a father having by his will given his ſon 5300 J., afterwards 
take him into partnerſhip, the {tock amounting to 3000 J.; this ſhall 
not be taken as a ſatisfaction of the legacy. 1 Brown, 555.] 

[Covenant in marriage articles by the huſband to pay his wife, 
if ſhe ſhould ſurvive, 200 J. as a jointure, and 50 J. to provide herſelf 
with a houſe, yearly for life; afterwards, by will, he gave her for 
life an eſtate and houſe above the value of 100 J. a-year, with the 
houſhold goods, &c. and an annuity of 100 J. commencing and pay- 
able at different times from thoſe ſpecified in the articles; held by 
I. R. not to be a performance, nor intended as a ſatisfaction. 
Richardſon v. Elphinflone, 2 Veſ. jun. 463. | f 

[Members of a ſociety covenant mutually that their widows ſhall 
receive annuities from the ſociety; payment from them is not a ſatis» 
faction of a covenant in the marriage ſettlement by the huſband to 
pay his wife an annuity for her life, in lieu of all claim on his per- 
lonalty. Rhodes v. Rhodes, 1 Veſ. jun. 96.] e 

On deficiency of aſſets, marriage portion no ſatisfaction of a le- 
gacy to the wife from her father; the portion being leſs than the 
legacy, and having been paid abſolutely to the huſband on giving 
up a certain intereſt of his wife; the legacy being to the wife for 
life, remainder to her children and grandchildren, remainder 
over, and being expreſsly in ſatisfaction of another diſtinct intereſt 
: 05 wife. Baugh v. Read, 1 Veſ. jun. 25 7. 3 Bro. Ch. Ca. 192. 
(Agreement between mother, being tenant in ſce and in tail, and 
her ſon, that ſhe would convey to him the eſtate in fee, and that he 
thould, when in poſſeſſion of the eſtate tail at her death, pay his 
liter 20,000 J. „ for her fortune and portion :” the agreement was 
never executed ; but the mother afterwards made a general deviſe in 
favour of her ſon, charged with a legacy of 20, ooo J. to her daugh- 
ter © for her portion, fortune, and advancement ;” the legacy held a 
lirisfation of her intereſt under the agreement. Finch v. Finch, 
%% jun. 534. 4 Bro. C. C. 38. S. C. 

Un relpect to ſatisfaction or election, the intereſt mull be clear - 
| „C 1 
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if it is deviſee cannot take under the will, and alſo in oppoſition to 
it, even his own property intended by teſtator to go otherwiſe, 17% 
Jun. 5 34. 4 Bro. C. C. 38. S. C.! | INES 

[Bond to pay an annuity, till a legacy recited to have been he. 
queathed by the laſt will of obligor to obligee ſhould be paid. By 
a previous will he had given a legacy; bur that was revoked by a 


tator's death, over and above the annuity, which I have ſecured to 
him for his life.” The annuity and bond were aſſigned by the obligee, 
«© as ſome proviſion for his mother to be received by her during the 


the obligee.” The bond and affignment were put into the poſſeſſion 
of the teſtator, and continued fo till his death; the legatee held en- 
titled to the legacy with intereſt, if not paid at the time, and alſo to 
the annuity for his life in truſt for his mother. Croſby v. Murray, 
11 Pep. Jun. 55 5.1 8 

[A. deviſed to each of B. children 570 J. to be paid to the father 
for their uſe; B. left to each of his children 260 J. if they attained 
the age of 21; this held to be no ſatisfaction of the other legacies, 
Pullen v. Creſy, 3 Anſir. 830.] N 

[Bankers on a depoſit of money with them, gave notes bearing in- 
tereſt ; the partnerſhip was diflolved ; one of the partners ſoon after- 
wards died, and his creditors were called by advertiſement ; another 
partnerſhip was formed by the ſurvivors and others, who re-ifſued 
notes of the former partnerſhip, and paid the intereſt of the depoſit 
notes for near two years, when they failed; the aſſets of the deceaſed 
partner held not to be diſcharged. Daniel v. Croſs, 3 Ve. jun. 


277.7 


faction of a prior proviſion by ſettlement, unleſs clearly not ſo in- 
tended; the preſumption is rebutted by ſlight circumſtances; ac- 
counts in the teſtator's hand writing were admitted as evidence of 
the circumſtances under which he made his will, but not to ex- 
N plain the will. Hinchcliſfe v. Hinchcliffe, at the Rolls, 3 Vg. jun. 
| 16. | 
1 ? [Portion for children by the will of the parent held a ſatisfaction 
| of a proviſion by ſettlement, on the intention ; flight circumſtances 
| of difference, that would repel the preſumption of ſatisfaction be- 
| tween ſtrangers, are not ſufficient in the caſe of parent and child. 
Sparkes v. Cator, at the Rolls, 3 Vel. jun. 530.) 
[A negotiable bill of exchange not ſatisfied by a legacy. Carr v. 
£aſtabrooke, 3 Veſ. jun. 561. 3 
Ia father by will gives the refidue to his three natural children 
equally z he afterwards gives two of them (daughters) marriage pot 
tions; thoſe portions ſhall not be held to be a ſatisfaction pro toms. 
Smith v. Strong, 4 Bro. C. C. 493-] | | 


Fide Statute-Staple, (D 2, r.) 


ſubſequent will, and a leis legacy given payable fix months after tel. 


life of the obligor, as fully and beneficially as it could have been by 


[Portions for children by the will of the parent preſumed a ſatis | 


en 
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(4 Q) Superſedeas. 
When granted by Chancery. 5 


N vacation, a ſuperſedeas may be ſued in Chancery, to proceſs out 
] of another court; as, to a capias or exigent out of C. B. directed 
to the ſheriff to take ſurety for the appearance of the party. F. N. B. 
36. A. 3 | 7 
05 if he finds ſurety in Chancery, there ſhall be a ſiperſedeas to 
the ſheriff to ſet him at large, if he has taken him; if he has not 
taken him, not to arreſt him. F. N. B. 236. A. 237. A. 3 

So, upon an audita querela upon a ſtatute merchant, &c. which is 
forged, Oc. there ſhall be a ſuperſedeas to the ſheriff, that upon ſurety 
to appear and to pay the debt if he be condemned, he do not moleſt 
him. F. N. B. 236. B. 240. A. 5 a | 

So, it ſhall be granted to diſcharge one out of execution, where 
the execution is ſued by an executor, upon a judgment by his teſta- 
tor, without a /cire factas. R. 1 Ch. R. yo. ; 

Or, to prevent execution, where the party has ſued an attaint. 
F. N. B. 237. F. . 

Or, a writ of error, or an appeal. F. N. B. 239. B. E. 

So, if a man be taken upon the ſtatutes of proviſors, for ſuing a 
citation of appeal to Rome. F. N. B. 236. C. 

Or, upon the ſtatute of labourers, for retaining the ſervant of 


another. F. N. B. 236. D. 


Or, if a ſervant be ſued for departing without licence. F. N. B. 


236. E. 


Or, an action be brought againſt ſureties. F. N. B. 237. B. 

Or, in any perſonal action. F. N. B. 237. D. 

(If plaintiff in an action on the calico act, 7 G. 1. c. 7. /. 4. 
ſerves defendant with a copy of a writ, inſtead of ſummons and 


pene, or ſpecial capias, and afterwards gets the curſitor to alter the 


return of the original; the alteration is erroneous, and the writ ſhall 
be ſuperſeded, Weaver: Company v. Hayward, T. 1746, 3 Athyns, 
302.] 8 


So, if ſurety be found in Chancery, a ſuperſedeas goes to proceſs 


upon an indictment before juſtices of the peace. F. N. B. 237. C. 
So, it goes to a capias pro fine ; if the plaintiff ſues an elegit, or the 


defendant ſues an attaint. F. N. B. 238. A. C. 


In an appeal of rape. F. N. B. 238. D. 


Upon an attachment, /upplicavit of the peace, Fc. out of Chancery. | 


F. N. B. 238. E. Vide poſt. (4 R.) 

If an inferior court entertain a ſuit where jt has not juriſdiction. 
J. N. B. 239. D. H. 

_ if an eccleſiaſtical court proceeds after a prohibition. F. N. B. 
239. B. 12 

But a ſuperſedens ſhall not be allowed in Chancery upon an exigent 
aſter a capias ad ſatisfaciendum, F. N. B. 237. A. B. | 

Nor, thall it be allowed to a prohibition to an inferior court, for 
lat it was granted after plea there, (tho” in ſuch caſe it ought not to 


* granted,) without an affidavit that the cauſe ariſes within the juriſ- 


diction. 1 Ver. 301. 


2a. [The _ 
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[The court will not on motion ſuperſede a writ of replevin out 
of this court, unleſs a fraudulent uſe is made of it. Anon, M. 1741 
2 Atkyns, 237. | 
[This court cannot grant a ſuper/edeas, nor quaſh a writ de exc. 
municato capiendo, after the return, but it can before ; the application 
| on muſt be to the King's Bench. Ex parte Little, P. 1747, 3 At. 
5, 479+] | | | 
[The court will not ſuperſede ſpecial original, becauſe it has been 
oſt : altered and amended by plaintiff's attorney with leave of the cur. 
il ſitor, and afterwards reſealed ; for it is the courſe of the office, and 
| even if it be after oyer, and copies delivered. Smith v. Wilmer, N. 


1747, 3 Athyns, 595.] 


(4 R) Supplicavit. 


O N ſurety of the peace or good behaviour demanded, the Chancery 

or B. R. will award a ſupplicavit to the ſheriff or juſtices of the 
peace, or both, or to one juſtice of the peace, commanding him to 
take of ſuch a one ſurety for the peace, &c. F. N. B. 79. G. Vide 
Forcible Entry, (D 16, 17.) | 

And upon that he thall have an alias and pluries, and afterwards 
an attachment againſt the ſheriff, if there be any default in him, 
F. N. B. 79. G. 

But before a ſupplicavit granted, the party, who demands it, muſt 
make an afidauit be fore a maſter in Chancery, that he does not pray 
it out of malice. F. N. B. 79. HF. | | 

And upon ſuch affidavit the maſter will make his warrant, upon 
which one of the clerks of the office may immediately have a /up- 
Plicauit. | | 

[The court will not grant it on a Quaker's affirmation ; for if the 
party complained of is not in court on exhibiting articles of thc 
peace, an attachment goes on the oath of the complainant. Ex parte 
Gumbleton, M. 1740, 2 Atkyns, 7o.] ' 

Or, upon information to the court of ill behaviour, the court will 
grant a /upplicavit. 2 Vent. 345. je 

| [Supplicavit (and ſo a rule for ſurety of the peace in B. R.) is ne- 
ver diſcharged, but on a ſtrong caſe to ſhew falſity or contrivance. 
King v. King, T. 1754, 2 Pef. 5758.) | 

[If one taken on a /upplicavit continues in priſon a year and a day, 
without freſh threatning or miſbehaviour, he ſhall be diſcharged ou 
{ſmall bail. Grefvenor's Caſe, P. 1731, 3 P. V. 103-] 


(4S) Tenant in Tail. 
(48 1.) When his Eſtate is bound by his Agreement, 


Ir tenant in tail agrees to make a ſettlement of lands entailed, he 
L ſhall be bound by his agreement. R. 22 Car. 2. Co. Ch. 171. 
So, if the iſſue in tail accepts of the recompence agreed to be p 
to his father for ſuch ſettlement, he ſhall be bound by it; for that 

makes it his own agreement. R. Ca. Ch. 172. a | 
So, if tenant in tail covenants, upon valuable conſideration, to evy 


a fine, and is decreed ſo to do, but dies before the fine is 1 
7 b I 
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f CHANCERY, v 
the ine in tail ſhall be bound by it. Per Lord Chan. 28 Car. 2. Ca. 
2 tenant for life, with power to make a jointure to the value 
of 1000 J. per ann. ſettles lands, which are only 6007. and cove- ' 


| nants to make it up 1000 J., his fon being tenant in tail in remain= 


der, ſhall be decreed to make the jointure up 1000 f. per ann. 2 Ver, 


7900 generally, the iſſue in tail is not bound by the agreement of his 
father, to make a conveyance of the eſtate entailed, R. Ca. Ch, 172, 
D. Ca. Ch. 236. Fra. E. of Cov. 4, 5.13. © ke 1 

Nor, by his covenant to ſuffer a recovery, where the tenant in tail 
was decreed to do it, and died in execution for not performing the 
decree. 2 Ver. 306. K. Eg. Abr. 265, 6. s 

So, if tenant in tail, with power to make a jointure, by articles be- 
fore marriage agrees to ſettle a jointure upon the wife, without ſaying 


of what lands in particular, and dies before the jointure made, with- 


out iſſue 3 the jointure ſhall not be decreed againſt the wife of him 
in remainder, who had ſettled the ſame lands upon his wife for her 


jointure after notice, 1 Ver. 406, 7. 


8o, where a father ſettled. lands for jointure of a ſecond wife by 
ſeaſe and releaſe, and covenanted for further afſurance, and a fine 
was taken of the father, but he died before the fine was perfected; 
the maſter of the rolls would not decree, that the heir by the firft 
marriage, who claimed by virtue of an entail, ſhould perfect the fine. 
Fa. % — 4 Bees FE. Eb 

So, 7 land be ſettled or deviſed to truſtees in truſt for A. for his 
life, afterwards to B. in tail, @*c- a recovery by B. without the truſ- 
tees does not bar the remainder. - Eg. Abr. 256. > - 

(So, where A. tenant for life, with remainder to B. in tail, com 
mitted a forfeiture, and B. in confideration of an annuity for the 
life of A. releaſed ; the releaſe was held to be no har to the heir in 
tail of B., and B. was therefore decreed to make a good convey- 
ance to A. during her life, altho“ the releaſe contained no covenant 
lor further aſſurance, Lewis v: Rogers, 2 Anftr. 579.] 


(48 2.) When his deſective Conveyance ſhall be aided. 


If tenant in tail makes a defective conveyance, it ſhall be ſupplied 
in Chancery ; as, if upon marriage he makes a ſettlement by feoffment, 
and afterwards levies a fine, and deviſes to his younger ſon ; the elder 
ſon of the marriage ſhall be aided againſt the younger. Semb, Ca. Ch. 
249. Vide ante, (2T 8.—3 N 2.—4 0 6.) 3H 

If he makes a deviſe to charitable uſes, it will be good. Ray. 249. 
Vide Uſes, (N 11, &c.) 23-2 . 90 3064 | | 

f tenant in tail of an equity of redemption deviſes for payment of 
debts, it will be good. 1 Per. 41. 

50, if a copyholder in tail purchaſes the freehold of his copy hold, 
to him and his heirs, and afterwards for money ſells to A. and his 
heirs, and conveys to him by a conveyance at common law; A. ſhall 
be aided againſt the iſſue in tailz for it being ſeyered from the 
manor, there can-be no recovery there. Semb. 2 Ca. Ch. 174. 

(If tenant in tail conveys by leaſe and releaſe, tho without a 
corenant for further aſſurance, ſhall he decreed in equity to make 
ald conveyance. 2 Auſtr. 585.) | 

4 483.) 
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(4 8 3.) Ceftuy que Truſt in Tail. 
A truſt is a creature of Chancery, and cannot be entailed within the F 
ft. V. 2. 13. De Donis Cond. 2 Ca. Ch. 64. ; 
And therefore, an eſtate to truſtees in truſt for another in tail is 
not favoured. 2 Ca. Ch. 30. x 


f 
(48 4.) How his eflate ſhall be barred.) If cgſtuy que truſt in tail 
ſuffers a common recovery, this bars the remainders over, tho' there s 
was no legal tenant to the precige ; for a conveyance by cefluy que truf a 
ſhall have the ſame operation upon the truſt as his conveyance at com- 
mon law, if the truſt had been executed. R. 2 Ca. Ch, 64, 78. b 
[1 Brown, 72.] Dub. Ca. Ch. 68. 213. R. 1 Ver. 13. 440. R. 
where it was upon a conſideration. Ca. Ch. 49. 2 Ver. 132. E,. 0 
Ca. 144. Eg. Abr. 255, 258. [Vide (4 K 1.) | R 
S8o, if tenant in tail in equity levies a fine, it ſhall be a bar to 
his eſtate, as a fine at law, if his eſtate was executed. Ca. Ch. 4g, 0 
213. | | 
| it he levies a fine, and five years paſs after his death without iſſue, es 


it ſhall be a bar to him in remainder. 1 Ver. 226. Eg. Ca. 144. 
Eg. Abr. 256. | 

| $0, his feoffment or bargain and ſale bars the iſſue in tail. Dig. 
2 Ca. Ch. 64. 1 Ver. 440. 2 Ver. 133. Cont. per Cowper, 2 Ver. 

2. | 
if the truſtees join in a feoffment, which will not be a breach of 
truſt. R. a Ver. 345. 5 

So, a deviſe by ceffuy que truſt in tail, in truſt for a good uſe, ban 
the entail. Pr. Ch. 228. | £ 
. So, his agreement upon marriage, to make a ſettlement, binds the 
iſſue. Semb. Ca. Ch. 236. Fra. E. of Cov. 5. 

So, if a voluntary agreement be made with a ſon tenant for life, 
to make him tenant in tail, and then the father dies, and tenant 
for life ſuffers a recovery; it ſhall be aided in equity. R. Ca, 
Ch. 49. 5 | | 
80 if A. upon his marriage covenants to ſurrender a copyhold 
eſtate to the uſe of him and his wife, and the heirs male of their 


bodies, and afterwards to the uſe of the heirs female of their bodics, will 
and afterwards dies before a; ſurrender, having a ſon and a daughter; in m 
a ſurrender by the ſon bars the entail to the daughter, where a cuſtom ries; 
to bar by recovery does not appear, and then a ſurrgnder is ſuſſicient. grour 
R. 2 Ver. 104. | | : is ma 
So, if a ſurrender be refuſed by the lord of the manor, a deviſe ante ( 
without a ſurrender ſhall be a bar to the truſt in tail. R. 2 Jr. CL 
But if an eſtate be in truſt for A. ſor life, and afterwards in truſt (whic 
for B. in tail, remainder over; a recovery by B, is not a bar; for! the co 
would not be a bar if the eſtate had been executed. D. 2 Ca. Cl. 35: 
64. Eq. Abr. 256. | [50 
So, if a fine be decreed for a particular purpoſe, it does not opc- dence 
rate in equity to another intent. R. 2 Ca. Ch. 49. 2 Ver. 56. would 
So, if a father covenants to levy a fine to the uſe of himſelf 18 If & 
male, and aſterwards to the uſe of the heirs female by the wiſe, who! If a 
he intends to marry, and dics before a fine levied, having 3 ſon 3 Witne{ 


a daugl- 
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nter by his wife, and the ſon covenants to levy a fine for pay- 
—_— 2 the daughter ſhall not be barred of the equity of 


im. R. per Cowper, 2 Ver. 504. ah | | 
* if b in tail for a valuable conſideration, covenants to ſuf- 


306. | | | 8 
1 againſt a tenant in tail to forecloſe his equity of redemp- 
2 tion, binds the iſſue in tail; for it being a right only in equity, may 
* de there extinguiſhed. Cu. Ch. 220. a Vide ante, (J 2.) 8 
, If tenant in tail covenants that he will not dock the entail, but after- 
8 wards ſuffers a recovery; a ſpecific performance of the covenant 
. ſhal! not be decreed, but the party ſhall be left to law for damages 
R. 2 Ver. 635. | 2 | 
to [Deviſe in fee to pay debts, and then to the uſe of 4. in truſt 
9. for B. for life, remainder to the heirs male of his body: held to be 
| an eſtate tail in B. At the Rolls, Brydges v. Brydges, 3 Vef. jun. 
Ke, 0% 85 = : a | 3 
FN Jo create a merge of the equitable in the legal eſtate by their 
union, the intereſt in each mult be the ſame ; an equitable recovery, 
a, therefore, held to bar an equitable. remainder in tail, in the perſon 
er. who had the whole legal fee, Bid.) | 
E 5 (4 T) Taxes. 
"art IF 2 copyhold be ſurrendred to A., provided that if B. pays him 
201. per ann. without deduction, A. ſhall re- ſurrender; B. ſhall 
the not deduct taxes. Dub. 2 Ver. 306. | | 
— (4 V) Trial by Common Law. 
(a. When it ſhall be directed. 
hold T HIS court will grant a new trial, where a court of law will 
their not; tho' the judge certifies he is ſatisfied with the verdict: it 
dies, will grant it to introduce new evidence, or anſwers to evidence, 
hter; in matters of inheritance, in perſonal demands of value, in forge- 
iſtom nes; wherever the conſcience of the court is not ſatisfied with the 
cients grounds on which the determination is made at law, or an objection 
g 3 made and ſupported by proof. Stace v. Mabbet, 2 Vef. 552. Vide 
deviſe ante (X).] „ | | 
2 T. — Chancery will direct a new trial, after a verdict, when it could not 
by the rule of law: as, after a verdict for an avowant in replevin, 
\ trol (hich is coneluſive, ) upon the ſeiſin of the grantor of a rent-charge, 
by : 3 court will direct another trial. R. upon an original Bill. 2 Vent. 
A. CK. 51,2. | 
So, if on ifſue directed the judge certify that the weight of evi- 
t oße *ace was againſt the verdict, a new trial will be granted, tho' it 
6. would not at law. Ambler, 2 10.] 
* If evidence was concealed at a former trial. Ch R. 41. 
* 


If a verdict upon a non et fatum is obtained by ſurpriſe, when the 
vitnelles are dead. 2 Ver. 240. 5 
| Or, 


the ſtate tail by the covenant of the fon, without a fine levied by 


fer a common recovery, and dies in execution for non- performance 
of a decree to do it; the ifſue in tail ſhall not be bound to do it. 


8 © CHANCERY 


Or, a diſcovery 1s afterwards made of an alteration in 7 N 
He. * 285. | | 7 
80, where a queſtion remains at law, it ſhall be ſent to a trial; 


as, where a ſettlement is by way of uſe, and not a truſt, and a queſ- 


tion ariſes, whether the condition be broken without notice. 2 Ca 
Ch. 10g. | 5 : 


The court will not determine a fraud in procuring a will, with. 


out direCting a trial at law, Webb v. Claverden, M. 1742, 2 Athyny, 


424.] 
So, where D. has deeds in his cuſtody, and will not reſtore them. 


"Ch: K. 41, 42. 


And D. ſhall be obliged to produce ſuch deeds. C5. R. 42. 

If former trials upon the lame iſſue have gone a contrary way, 
2 Ver. 378. 419. a 

[A new trial will be ordered for miſdirection of the judge. Am; 
ier, 323.] ; 

Aker trial in ejectment, neither party ought to bring a new 
ejectment without leave of the court; yet if there have been tuo 
trials by order and leave of the court, and verdict againſt verdict, 
and the cauſe ſet down to be heard, and one party brings new ejedl- 
ment, the court will excuſe the irregularity, as it will not occaſion 


delay. Sands v. Sands, T. 1750, 1 Vef. 495.] 


[The court, for the more ſolemn determination, will ſometimes 
direct a new trial, without ſetting aſide the firſt verdict, and then the 
firſt verdict may be given in evidence. Baker v. Hart, T. 1747, 
3 Atkyns, 542, 1 Veſ. 28.] 

So, a court of equity may direct the trial in what county it pleaſes, 
R. 2 Lev. 33. | + | 3 
If a trial be directed, the parties muſt admit all that by the decree 
is directed to be admitted, otherwiſe they may be committed, Co. 
Ch. 267. R 

ge a trial at law, no cauſe ſhall be allowed for a new trial, 
which would not be ſufficient for a bill of review; as, neglect ot 
having his witneſſes. R. Ca. Ch. 43. | 

Want of evidence known at the time. bid, 

[The abſence of a witneſs, whoſe teſtimony would only corrobo- 
rate that of ſeveral others on a fact, is not, even in equity, 2 reaſon 
for granting a new trial. D. Ambler, 323.] 

The court will not grant a new trial, on a ſuggeſtion that the 
party was not apprized of a particular evidence, and therefore not 
prepared to give an anſwer ; as, if one ſwears that a material wit- 
neſs was not in England at the time he ſwore to a fact. Richard: v. 

mes, T. 1742, 2 Atkyns, 319. 5 
3 the — —— ow of a matter written by bim in 1 


letter before the trial, which if it had been proved, the verdict ought 


to have been for plaintiff. R. Ca. Ch. 65. 

That the trial was not in an indifferent county. 2 Ver. 437. 
S0, if a trial be upon a point directed by the court, which 5 
not directly in iſſue, there ſhall not be a new trial for that caule. 
2 Ca. Ch. 41. | 48; 8 | 

[The court will not direct a new trial after a verdict found for 2 


modus, becauſe the judge would not admit as evidence an old dee 
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determined before the pope's delegate. Colegave ve Juſon, M. 17 445 
3 Athyns, 197. | | 5 
Or, if a trial was, whether a conveyance was fraudulent againſt 
who claimed by articles, and by order was to be admitted a 
urchaſer; tho! a ſettlement purſuant to the articles was not ordered 
to be admitted, without which A. could not be a purchaſer by law. 
Ca. Ch. 217. ä 
(New l refuſed after two verdicts againſt deeds, and a will for 


fraud. Bates v. Graves, 2 Veſ. jun. 287.) | 
[so, alſo, on the ground of farther evidence to be produced, there 


party applying, altho' the Lord Chancellor were much diſſatisfied with 
the verdict. Standen v. Edwards, 1 Vef. jun. 133.]- 


(4 W) Truſt, 
(4 W 1.) The Nature of it. 


(*Hancery only will compel the performance of a truſt. 
A truſt is a mere confidence, collateral to the land, and diſtinct 
from it. | | 


eſtate, and confidence in the perſon. Hard. 469. 488. 
An uſe at common law was a truſt, and executed only by the Chan- 


80, now, all uſes which are not executed by the ff. 27 H. 8. 10. 
A truſt may be aſſigned, or transferred by grant, &c. 

There ſhall be poeſto fratris of a truſt. Hard. 488. 491. 

Cefluy que truſt ſhall be impanelled upon a jury. 


— 


02.) 

[If A., being in poſſeſſion of office of clerk of the crown in B. R., 
procures B., who has alſo a life in it, to ſurrender, and ſolicits a 
patent for hiraſelf and C., and takes a note from C., promiſing to 
declare a truſt for A., and the patent is afterwards obtained, and 4. 
ics without calling for a declaration of truſt, and refuſing to have 
y thing concerning it inſerted in his will, of which he makes C. 
one of the executors, yet the note ſhall be a ſufficient declaration of 
trult, Per Talbot C., reverſing a decree of Feky/ll M.R. Bellamy v. 
Burrow, ET, 9 . 97.4 ; 

Money in the hands of a truſtee cannot. be affected by a legal 
eccution, Caillaud v. Eftwick, 2 Anſtr. 38 1.) 

(Where it is neceſſary to reſort to equity to raiſe an intereſt by way 
al truſt, there muſt be a valuable, or at leaſt a meritorious conſider- 
mon. I Veſ. jun. 5 5. J | X 

Truſts are a mode of conveyance peculiar to Eugland. In all 
en countries the perſon entitled has the right and poſſeſſuon in 
yu 3 but in England eſtates are veſted in truſtees, on whoſe 

ah it becomes difficult to find out their repreſentatives, and the 
3 cannot get a complete title. 1 Term Rep. 759. in the caſe of 

Howe y. Pegge, in netic. See 1 Term. Rep, 622, 623-] 


(4W2) 
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haying been no fraud, or Turprize, but the evidence kept back by the 


To which there are two incidents inſeparable ; vin. privity in 
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(4 W 2.) Truſt of Land; what ſhall be, 

(4 W 2.) Expreſe.]J If a man articles with another for the ſale of 
= 1 vendor ſtands ſeiſed in truſt for the purchaſer. Vide ante, 
(4 Ir. | | | 
So, a deviſe to A. to be given to his children, as he ſpall think conves 
ment, I ſlely truſting to his honour and diſcretion to give what will be ne- 
cefſary for them, ſhall be a truſt for his children. Mod. Ca. 111. 
S380, if the deviſe be 1 dypoſe and employ upon himſelf and his ſon, it 

ſhall be a truſt to diſpoſe to his ſon, and not to a ſtranger. Per 11 
J. Mo. 57. Dal. 58. | re, 

Or, zo diſpoſe of at. his pleaſures and give to one of his ſons. R. Jon, 
137. Latch, 9. 39. | | | | | 

If a man deviſe to his executor, during the minority of his heir, 
for payment of portions and legacies, and to be accountable to the 
heir for the ſurplus; it ſhall be a truſt as to the ſurplus for the heir, 
x Ch. R. 251. | | " 

So, if land be deviſed to the heir, on condition to be ſold ; tho' 
jy condition be void, yet it ſhall be a truſt in the heir to ſell. Ca. 

177. 

If a deviſe be to A. and B. in truſt for a feme- covert. and her 
heirs, and that A. and B. diſpoſe of the rents and alſo of the inhe- 
ritance as ſhe ſhall appoint ; this ſhall be a truſt, and not an uſe exe- 
euted by the /. 27 H. 8. 10. 1 Ver. 415. 3 

flf A. deviſes to truſtees and their heirs, on truſt by rents or ſale 
to pay debts, and then to B. for life, without waſte, to truſtees, to 
ſupport, &c. to the heirs of his body, to A.'s right heirs ; this 1s a 
truſt in equity, and not an uſe executed by the ſtatute. Bag ſharv v. 
Spencer, M. 1748, 1 Ve. 142.) | 

If A. purchaſes a copyhold for himſelf, his wife, and daughter; 
it ſhall be a truſt for them, and the huſband cannot ſurrender. K. 
Pr. Ch. 1. 1 | 

So, if a conveyance be void, being upon a truſt, it ſhall be ſup- 
Ported in equity: as, if tenant pur auter vie conveys to A. and B. 
and their heirs, habend. for years, upon truſt for payment of debts, ter 
Ca. Ch. 249. 

If a bargain and ſale be to H. and his heirs, to the uſe of B. &c. 
tho' there cannot be an uſe upon an uſe, yet it ſhall be a truſt for J. 
Dub. Ca. Ch, 115. . Pp 

If 4. deviſes tithes to all who ſerve the cure in the pariſh; it | 
ſhall be a truſt for them. 2 Vent. 349. | mY 

Truſt in tail, how barred, vide ame, (4 8 4.) | 


(4 W 3.) Implied.) So, if a teſtator deviſes to A., who confeſſes ow 
that the teſtator faid, that he might do ſo and fo to his heir, and ex- | 
lains, that by thoſe words the teſtator intended that he ſhould pay ceij 
im 40 J. if he behaved well; it ſhall be a truſt to pay it. R. 2 Ver. 95 


9. | 
2 bo, if a mortgage be aſſigned to A., without any truſt declared, 


and A. confeſſes that the truſt was for B., it ſhall be in truſt for him, 
and not reſult to 4. 2 Ver. 294, — - 
If. money be delivered to A., and at the time the deliverer . > x 
give you this to be a father to my child, faying her the interef during bo 


be, and-after to her children, and if 


| vanced by his father. R. 2 Ca. Ch. 232. 
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ſhe have none, the principal and 
"ere to your wife ; and after the death of the donor, A. makes a 
writing, declaring the truſt to the ſame effect; it ſhall be a good de- 
claration of the truſt ſince the ff. 29 Car. 2. 3. R. in the Exch. 
Mich. 6 Geo. 2. | TEN © ES Than 

So, if A. articles for a purchaſe, and to pay the purchaſe: money, 
but the conveyance is made to B., who borrows and pays the pur- 
chaſe money, and gives a mortgage for it, but afterwards the mort - 
gage is diſcharged by C., and then A. agrees to indemnify him, and 
afterwards B. deviſes this land for payment of debts; it ſhall 
be a truſt for A., tho' the creditors of B. are thereby defeated, 


| and there was no expreſs declaration of the truſt for 4. R. 2 Ver. 


67. b 4055 a 
i a rent-charge or annuity is granted out of the eſtate of B. to 4. 


tobe paid in the firſt place, and A. never demands it for 40 years; it 


{hall be preſumed to be in truſt for B. 2 Ch. R. 220. 

If a debtor to the king purchaſes in the name of his ſon, and 
enjoys during his life; it ſhall be a truſt for the father. R. Hard. 
126. 5 | | A 
[If teſtator give to truſtees for terms, remainder to A. and B. for 
life, the truſtees of the terms being to pay ſcheduled debts of A. 
ind B., and to make them an allowance, after payment of the debts; 
the truſts reſult to A. and B. 2 Brown, 203.) 


So, if a man purchaſes lands in the name of another, the other ſhall 

be a truſtee for the Purchaſer. | n | 
(If a man purchaſes lands in the name of another, it is a reſulting 

truſt, Lade v. Lade, T. 16 G. 2. Wilſ. 21.] | | 


| [Tho there is no expreſs truſt in a deed, yet if it can be collected 


from circumſtances ariſing out of the aſſignment itſelf, the court will 
permit parol evidence to explain it; for tho' there can be no parol 
declaration of a truſt, yet parol evidence may be admitted in avoid- 
ance of a fraud, Hutchins v. Lee, H. 1737. 1 Atkyns, 447-] 

[He who pays the purchaſe money, clearly proving it, has a re- 
ſulting truſt 3 or if it can be ſhewn by parol evidence that the pre- 
tended owner was in ſuch circumſtances that it was impoſſible 
he ſhould be the purchaſer. Willis v. Willis, M. 1740, 2 4. 


| bm, 71. 


And that ſince the ff, 29 Car. 2. 3. R. 2 Vent. 361. R. in Scacc. 
Mich. 4 Ann. inter Freeman and Allen. Semb. 1 Ver. 366, 7. | 
Tho' the purchaſe be in the name of his ſon, if he was before ad- 
(A father advances his ſon in marriage, has other children unpro- 
vided, ſells an eſtate, receives part, takes ſecurity for the reſt in his 
own and ſon's name, receives intereſt and part of principal, without 
ons oppoſing, dies, executor receives intereſt, the ſon writing re- 
ceipts for it; the ſon is a truſtee. for the father. Pole v. Pole, II. 
1747, 1 Pef. 76.) 27 
if money is lent by A., and a bond taken in the name of his 
„an infant, to whom A. deviſed the moiety of his eſtate; the 
d ſhall be taken as his perſonal eſtate. 1 Ch. R. 86. 
If the truſtee of a college leaſe renews the term in his own name, 


"og be for the benefit of the ceftuy que truſt, Ca. Ch, 191. Mod. 


67. 1 Ver. 276. 483. 
| a f | | [A.. 
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LA., the laſt life in a biſhop's leaſe, agrees with B. to ſurrender it. 
to-take another for the lives of A., B., and C., B.'s ſon, to be in _ 
for C.; the conſideration is all paid by B., the ledſe made to A. and 
his heirs, and A. one day after executes'a deed-pol}, declaring the 
truſt to be after his death to B., C., and their heirs; here is no re« 
ſulting ' truſt for B., bat after A. s death B. ſhall have it for life 

1 
and then C. Crop v. Norton, M. 1740, 2 Atlync, 74.) * 

So, if an executor in truſt renews a leaſe with his own money, it 
ſhall be for the benefit of the clay que truſt, ſubject to the payment 
of the fine and charges upon the renewal. Ca. Ch. 191. 

Uf tenant for lite of a leaſehold eſtate under a ſettlement renew 
the leafe, or get an additional term in his own name, it ſhall be 2 
truſt for the uſcs of the ſettlement. Ambler, 668. 7 15.ĩ9᷑ 

If A. takes a mortgage in the name of B., and by pars ſays, that 
Be intends B. ſhall have it; if it be not paid in his life, but afterwards 
by his will he deviſes another eſtate to B., and the reſidue of his 
eſtate to his executor, the mortgage ſhall be in truſt for the executor, 
R. 1 Ch. R. 216. | 

[The court would conſider the next remainder-man as truſtee for a 

oſthumous ſon, for the intermediate rents of ſettled lands between 
the father's death and his birth, as they would truſtees to preſerve 
- contingent remainders over; even ſuppoſing that by law he had not a 

right to ſuch rents. 5 v. Baſſet, M, 1744, 3 Athyns, ꝛ0g.] 
[Where one deviſed his eſtate to be ſold, and gave the reſidue of 
money to ariſe by ſale to ſeveral uſes, inter alia, part to a charity, 
which was void, and made a reſiduary legatee; the charity legacic 
were decreed to the heir. Ambler, 643.] 

[So, where teſtator gave ſeveral legacies, and ordered his real 
and perſonal.eſtate to be fold, his debts and legacies paid, and the 
reſidue to certain legatees, in the proportion of their legacies; two 
of the reſiduary legatees died while the teſtator was alive, their ſhares 
are lapſed, and ſo far as they ariſe from the perſonal eſtate, ſhall go 
to the next of kin, and ſo far as they ariſe from the produce of th: 
real eſtate, ſhall go to the heir at law. 1 Brown, 503.] 

But by the /. 29 Car. 2. 3. all declarations, or creations of truſt, 
ſhall be manifeſted by ſome writing ſigned by the party enabled to 
declare ſuch truſt, or by his will, or elſe ſhall be void; provided, 
where a conveyance ſhall be made of land, by which a truſt may arile 
or reſult by implication, or conſtruction of law, or be transferred, or 
extinguiſhed by act, or operation of law, ſuch truſt ſhall be of like 
effect as if the ſaid act had not been made. 

And by the ff. 4 Ann. 16. a declaration of uſes by deed after 3 
fine or recovery, ſhall be as good as if this act had not been made. 

And therefore, a leaſe for years to 4. ſhall not be averred to be in 
truſt for him and B. Semb. 1 Ver. 108. 

Yet, if a ſon prevails ou his mother, made executrix by the will of 
his father, to get a new will executed, and himſelf to be made exe- 
cutor, and he acts for his mother; it ſhall be a truſt for the mother, 
tho* there be no writing. R. 1 Fer. 296. e 
If A. deviſes to B. and C. 1500/1, upon ſecret truſt to ＋ 4 

clared, and B. by letter to C. mentions the truſts; it ſhall an, 
ficient declaration. R. 2 Per. 17. land, 

If a man deviſes to his nephew, and afterwards purchaſcs 5 


will. 1 Brown, 81.] 


aud ſays to his heir, that he will have his nephew tale it; tho? he has 
not declared it by writing, and the heir permits it for eleven years, it 
ſhall be a good execution of the truſt. R. Eg. R. 11. 

CA teſtator having ſaid in his will, “ in conſideration that my wife 
has promiſed to give what I ſhall give her to her, and her children at 
her death, I give her, Cc.“ This was held a truſt for her children 
after her death. Ambler, 5 19. | 

So, if a man deviſe to his wife, not doubting ſhe will diſpoſe of the 
ſame amongſt my children; this is a truit for the children, as ſhe 
ſtall appoint. Id. 20.] 

[Where the truſtees named by the deviſor cannot take, as in the 
cafe of an eſtate deviſed in truſt to a body corporate, which by the 
ſtatute of mortmain cannot take, the uſer ſhall not be defeated by this 
incapacity of the truſtees, but ſhall attach on' the eſtate which the 
law raiſes, and the heir at law ſhall be a truſtee to the uſes of the 


. 


[Truſt raiſed by implication from letters, and a paper referred to 
by them, and in the hand-writing of the party, tho? not ſigned or - 
dated, and by operation of law from advances of money. Vorſter v. 
Hale, at the Rolis, 3 Veſ. jun. 696. 3 5 

[The fat. of frauds requires not that a truſt {hall be created by 
writing; but that it ſhall be proved by writing, which may be ſubſe- 


quent to its commencement. Bid. 


[When letters are to raiſe a truſt, there muſt be demonſtration that 
they relate to the ſubject. bid.) | | | 

What ſhall be a truſt for payment of debts or legacies, vide ante, 
(3 A3.)—Pof. (4 W 14:) NS 

What, for making a charge upon land, vide Appointment, ante, 
(2F 1,) | | | 

What for charitable uſes, vide ante, (2 NI, Sc.) 

What ſhall be a truſt for a wife, vide ante, (2 M, 10.) 


(4 W 4.) What not. 


But if a father ſells his ancient eſtate, which would have deſcended 
to his ſon, and with the money purchaſes other land, and the con- 
veyance is made to him and his eldeſt ſon, and their heirs, without 
any truſt expreſſed : this ſhall not be conſtrued to be a truſt ſor the 
father, but an advancement for the ſon, who ſhall hold by ſurvi- 
* agaiuſt the deviſce of the father. R. 15 Car. 2. Ca. Ch. 
28. 8 

So, if a father purchaſes in the name of his ſon and heir apparent, 
who has no other eſta te,) and afterwards manages the land as his 
own, and ſometimes it Js ſaid. to be the land of the father, ſome- 
umes of the ſon, but the ſon deviſes it to the father, who proves 
the will; this is not a truſt, but an advancement to the ſon. Ca. 
G, 296. 3Ch.R.g. 

So, if he purchaſes in the name of is ſon, not advanced, and af- 
terwards takes, the profits, and makes leaſes, without any truſt ex- 
Preſſed before or at the time of the purchaſe. 2 Ca. Ch. 231. 

50, if the father, lord of a manor, grants a copyhold to his ſon, 
= the father afterwards takes the profits, always with the conſenc 
hx ” it (hall not be a truſt for the father. R. Ca. Ch. 26r. 

407 6 N | | 
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Or, purchaſes a copyhold in the name of his ſon 
ted. R, Ca. Ch. gg R. 2 Ver. 19. Abo is admit. 

So, if a father purchaſes in the name of his ſon and heir, wit, 
out declaring a truſt before or at the time of the purchaſe, tho _ 
wards he declares a truſt for himfclf. 2 Ca. Ch. 231, : 


Tho“ he takes a declaration of truft from the fon, when fick, if 


the ſon afterwards continues the poſſeſſion; for the declaration was 2 
fraud. R. 2 Ver. 436. : | 

So, if the grandfather, aſter the death of the father, takes a bond 
in the name of his grandſon, an infant; it ſhall not be a truſt for the 
grandfather, but a provifion for the grandſon ; for he was then under 
the immediate care of the grandfather. 2 Ca. Ch. 26. 

So, if he makes a leafe to the grandſon. Bid. 

So, if a father by leaſe and releaſe ſettles an eſtate to the uſe of 
himſelf for life, then to his wife for life, then to his ſon in fee; the 
remainder to the fon ſhall not be a truſt for the father, tho” the father 
on the ſatne day deviſed the eſtate by his will, ſubje& to the payment 
of his debts. R. 2 Fer. 28. | 

If A. purchaſes a copyhold, and takes a furrender to himſelf, his 
wife, and daughter, and afterwards mortgages ; the mortgagee ſhall 
have no relief againſt the wife, or daughter; for the wife — with 


her huſband a moiety by entireties, and the daughter the other moiety. - 


Jbid. 120. 

So, if A. takes a copyhold to himſelf, his wife, and B. /ucceſir« ; 
B. ſhall not be a truſtee for A. without a cuſtom that A. ſhall diſpole 
of it. Bid. 25 2. 264. | | | 

[Reſulting truſts of copyholds as well as of frecholds, are within 
the ſtatute of frauds, and therefore C. Price, who was the laſt life in 
an old copyhold in a manor in which the cuſtom was to grant copy- 
holds for three lives ſucceſſively, as named, having renewed, by the 
advice of the lord of the manor, on the lives of two young perſons 


who were ſtrangers to him, the fine, which was $20/. being paid by 


Price; it was decreed, that the repreſentatives of Price, and not the 
two young perſons, were entitled to the copyhold. Ambler, 151. 

If a conveyance be to an uſe, it ſhall not be averred to be upon 3 
ſecret truſt, if the truſt be not expreſſed. R. 4 Inf. 86. 

If a ſettlement be in confirmation of a will, whereby the land be- 
comes ſubject to the legacies given by the will, it ſhall not be a gene- 
ral truſt for the teftator, ' R. 3 Ca. Ch. 65. 127. n 

If a truſt be expreſſed by a deed, proof ſhall not be allowed to 


{l:ew a different truſt, 1 Ch. R. 110. 


If money, found after the death of an inteſtate, who leaves a wile _ 


and two daughters, be by the wife veited in a purchaſe of lands, ſet- 
tled to the uſe of herſelf for life, and afterwards to the two daugh- 
ters in tail, remainder to the heirs of the wife; if the daughters die 
without iſſue, the executor or adminiſtrator of the ſurvivor ſhall not 
have a decree for two-thirds of the money, tho? he would have hai 
it if it had not been veſted in a purchaſe z for money ſhall not be fol- 
lowed after it is veſted in a purchaſe, R. 2 Fer. 440. = 

So, if 4. borrows money to diſcharge the eſtate of an infant, 


the eſtate of the infant ſhall not be charged with it. K. 2 Jer. 


480. | * 
If A. enjoys a term for 27 years, and by his will declares . 


—— 1 D 
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bum vas taken by him in truſt for B., who is a papiſt; and therefore - 


deviſes the remainder to him: the proteſtant next of kin ſhall not 
have an account of the profits in the life of A.; for a truſt ſhallnot be 
intended without other proof. R. Eg. Ca. 146. 
So, if a man deviſes land to his wife, in hope ſhe will leave it to his 
{; this ſhall not be a truſt for the ſon. Ch. Ca. 310. [Vide ante, 
W 3.) ]! | 3 
11 be E money to A. for ſuch uſes as he ſhall direct by note, and 
makes no note; it ſhall not be a truſt for the executor or legatees. 
R. Ca. Ch. 198. | | | | | 
If he deviſes his perſonal eſtate to his wife, nat doubting ſbe will 
be kind to his children it ſhall not be a truſt for them. R. Eg. Ca. 


122, ; | 

If he deviſe his undivided moiety of ſugar houſes and ſtock in trade 
to his ſon E. C., nevertheleſs, if his fon E. C. ſhall depart this life 
without a ſon or ſons, then if he recommend it to E. C. to give the 
ſugar houſes and ſtock to his other ſon 3 if E. C. die without having 
a (on, but leaving a daughter, this is not a zruft for the other ſon, 
but a mere recommendation. Ambler, 686.) 7250 

Truſt raiſed on a recommendation by will to a legatee to diſpoſe of 
her legacy among certain perſons after her death. Malim v. Keighs 
ley, 2 Veſ. jun. 333. Affirmed by Lord Chancellor, on appeal from 
Rolls. Ibid. 529.] | | 

[The caſe in Ambler over-ruled. id. 335.] | 

[Teſtator by ſhewing his deſire creates a truſt ; unleſs there be 
plain words, or neceſſary implication, that there is to be a diſcretion 
to defeat it. Vid. See Deviſe, (F 2.)—Swpra, (3 Y J.)] 

[Words of reſtraint, unleſs there be a proviſion for the conſe- 
quence of violation, operate as a mere recommendation. 1 J. jun. 
„„ : | 
If A. by his anſwer denies the truſt of a ſettlement, a bill brought 
by the executors or legatees of A. afterwards, for an execution of the 
truit, ſhall be diſmiſſed, 1 Ch. R. 270. 4 2 

But if the defendant by his anſwer confeſſes a truſt, after ſuch a 
ſum paid; it ſhall be decreed, tho? it be not proved, nor charged by the 
bill, R. 2 Ver. 288. 5 | | 


(4 W 5.) Truſt of Goods; what ſhall be. 


| 8o, if a man gives goods or chattels to another, upon truſt, to de- 
liver them to a ſtranger, Chancery will oblige him to do it. 


So, if a wife lends money to another, and the note for it expreſſes 


that it ſhall be diſpoſed of at her pleaſure; it is a truſt, and ſhall be 
decreed accordingly. R. 2 Vent. 345. | <5 | 
a wife ſaves money out of her ſeparate maintenance, and puts 
it to intereſt, without the aſſent of her huſband, upon bond in the 
name of B. in truſt for her niece ; the money ſhall be in truſt for 
her, tho" the huſband was not privy. 1 Ch, R. 126. | 
Twenty thouſand pounds being deviſed in truſt for poor relations 
who ſhould claim within two years; one claimed, and the claim 
ing allowed, and a ſum of money ordered, the died before it was 
"hy ; 15 ſum allowed was ordered to be paid to her executor. Amb- 
1708. | ES, 
(9, another having claimed, but dying before any part of the le- 
2 
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gacy was ordered to be applied, it was ordered that her 8 
ſhould be paid what the truſtees ſhould think proper, they having 2 
diſcretionary power of diſtribution by the will. Ambler, 31 1. : 


[When legacies were given to charities, with direQions that 


the qualifications of the perſons and the charities ſhould be at the 
diſcretion and choice of his executors, this was held to be à truſt 
and not merely a naked power, and that it went to the ſurviving exe. 
cutor. Id. 584.) | | 
But, where ſeveral legacies and annuities were given, payable out 
of teſtator's eſtate, and the reſidue to be diſpoſed of in charity,- to 
fuch perſons, and in ſuch manner as the executors or the ſuryiyor; 
of them ſhould think fit, and four executors were appointed ; two 
being dead, and another very infirm, a bill was brought to haye 
other truſtees added.] ES 

[It was referred to the maſter to appoint additional truſtees to ſuf. 
tain the annuities, but held that the new truſtees could not diſpoſe of 
the reſidue in charity, the power being confined perſonally to the 
-executor. Id. 3og. ] 2 Eh Ts 

[If a ſolicitor makes an abſolute conveyance. from a woman parted 
from her huſband, and having a child, of 1000 /. (all ſhe has) to him- 
ſelf for ſervices done, and favours ſhewn, and the ſays afterwards he 
has given it him, but he will take care of her daughter, then, that ſhe 
has given all to her daughter ; and the ſolicitor denies he has any 
deed when the huſband pays his bill, (in which is a charge for peru- 
fing the draft of it,) and ſays in a letter to the huſband, that the wife 
having a confidence in his honour towards the child, and being ſen- 
ible of ſervices done, &'c. did execute, c.; it ſhall ſtand as a ſecu- 
rity for any ſums ſtill due to him, and as to the ſurplus as a truſt tor 
the child, or if dead, for the father her repreſentative. Saunderſn v. 
Glaſs, P. 1742, 2 Atkyns, 296. 

So, if a man deviſes goods and chattels to A. for life, and aſter- 
wards to B., this fhall be a truſt for B. R. where the chattels were 
rarities, which he intended ſhould go as heir-looms, and were devifed 
to the uſe of A. for his life. Ca. Ch. 130. 1 Ch. R. 110. K. 
2 Ver. 245. 331. Vide ante, (4 G 1.) 5 

If a man gives his perſonal eſtate ro A. in his lifetime, and aiter- 
wards directs him to take care of his funeral, and to pay two lega- 
cies to his nephew; A. has it only as a truſtee. R, Eg. Ca. 115. 
Ik a man deviſes his perfonal eſtate to the ſon, with which his 
wife is enſeint, and if ſuch ſon dies before 21 or marriage, to hs 
brother; if the ſon dies, the brother ſhall have it. 1 P. W.-502. 
If a man levies more than he ought for his debt, he ſtands a trullee 
ſor the ſurplus to the debtor. Semb. 2 Ca. Cb. 184. 

30, if a bond be given to A. as a truſtee for B., and A. by proc 
tice induces B. ro anſwer upon oath in Chancery, that it was for the 
"uſe of 4. and not in truſt; yet upon proof of the fraud the truth 
ſhall be decreed. R. Ca. Ch. 134. wo 

So, if A. by a former anſwer acknowledged a bond to be ſatisſi 
with intent to avoid a ſequeſtration; yet in equity he ſhall be be. 
lieved. R. Ca. Ch. 154. 

If A. to whom a bond is given in truſt ſor B. becomes * 
fe, B. ſhall be relieved by the „. 33 H. 8. 39. Hard. 176. . 
Ce (). | | lf 


CHANCERY. 925 


TIF A. by will leaves a bond to B. and by a ſubſequent will leaves 
it to C. on a promiſe that C. will at her death leave it to B.; and 
aſter A.'s death C. makes a deed of gift of it to B. to take place at 
her death, and declares ſhe would not cheat B., and that ſhe 
did it in regard to her promiſe, and then dies, and makes D. (the 
obliger) her executor; the court will decree P. to pay the bond to B. 


Drakeford v. Wilks, T. 1747, 3 Athyns, 539-] 
A trult of a perſonal eſtate may be averred by parol. 1 Ver. 31. 


(| 

If a man has only an equity in land, it may by pars! be ſubjected j 
) to the payment of debts. 1 Fer. 45. ; | | 
$ Teſtator gave the refidue of his perſonal. eſtate to his wife, de- | 
0 firing her to provide for his daughter A. out of the ſame, as long as | 
e | the, his wife, ſhould live; and at her deceaſe, to diſpoſe of what | 

ſhould be left among 'his children in ſuch manner as ſhe ſhould | 5 
[- judge moſt proper; held h/ M. R. not to be an abſolute truſt for ll 
f the children after the death gf, the Wife. Pu/oman v. Filliter, 3 Vg. | |; 
e Jun. 7] | 9 tr ' | e | { 
1 (4 W 6.) Aſſignment of a Truſt. | i 
T So, a truſtee, with the aſſent of his cue que truſt, or by the direc- 
* tion of the court, may aſſign his truſt to others. | 
he Or, may releaſe to his co-truſtees. | Kh 
ny And ſhall be decreed ſo to do, if he refuſes the truſt. Ch. R. 
, 258, 1 . . | 
by 80, if a deviſe be to ſeveral truſtees, and when they are reduced 


to three, that they ſhall allign to others; the court will oblige 

them, when reduced, to aſſign to others. | | 
And if they do it not till all, except one, are dead, the ſurvivor alone 

may aſſign to others,. and the truſt ſhall not reſult to the grantor, for 


ny. 
want of an aſſignment. R. 2 Ver. 749. | = | 
ter- But if a truſtee aſſigns without the conſent of the cgi que truft, 
wor or of the court, to one who becomes inſolvent, he ſhall anſwer for his 
ed default, R. Bridg. 38. - 155 ; 
R. 80, if a trult devolves to the heir, he may transfer it, or accept 
it upon terms, viz. that he ſhall be reimburſed his charges out of the 
ſter- irult eſtate, and ſhall not anſwer for more than he receives, nor for 
lega· the loſs of money put out at intereſt purſuant to the will, and ſhall 
. account yearly. Ch, R. 32. 258. 1 
h his [f an adminiſtrator aſſigns a term, in truſt for himſelf, and the 
> bs adminiſtration is afterwards. revoked, upon a citation or appeal; the 
b alliznment ſhall be avoided by a decree in Chancery at the ſuit of the 
-uber new adminiſtrator. 2 Ca. Ch. 129. : 

{In a bill againſt a truſtee, who has aſſigned his truſt, the nee 
prac- mult be a party, as the decree muſt be firſt againſt him, and the ori- 
or * banal truſtce to ſtand as a ſecurity. 2 Brown, 225.] | - > 
 tiy : | 


(4 W 7.) Removal of a Truſtee. 


<hed | a 
2 So, a truſtee may be removed from the truſt, if the others will 
= Join with him, tho' he does not conſent to it. R. 2 Ca. Ch, 
. 
de : 
4 L Leſtator directed a new truſtee to be appointed, if either ſhould 


d, or become incapable of acting; one abſconded on a charge of 
1 3 A3 | forgery, 
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forgery, but was not outlawed, Reference to the maſter to appoint 
a new truſtee. Millard v. Eyre, 2 Veſ. jun. g4.] : 
[Surviving truſtee of ſtock appearing not io be indifferent, fu. 
ture dividends ordei:d to be paid into court. 2 Pf. jun, 199. 
4 Bro. C. C. 339. S. C.] | | 


 (4W8.) Security required of him. 


So, a truſtee ſhall be bound to perform his truſt. 
If goods are deviſed to A. for his life, and afterwards to B., 4 
being a truſtee, ſhall be obliged to give ſecurity to deliver them to . 
1 Ch. R. 110. FDTD 


(4a W9ů) Truft; how it ſhall be executed. 


(4 Wg.) Purſuant to the intent.] If a man deviſes an eſtate to 
his wife, to be diſtributed during her widowhood amongſt his daugh- 
ters by a: former wife, and ſhe marries, and afterwards diſtributes 
moſt to one daughter, it is not good; for a truſt ought to be pre. 
ciſely purſued according to the intent of the maker, and therefore the 
diſtribution muſt be before her ſecond marriage. Ca. Ch. 310, Vide 
foe (4 W 13.) 3 | 

[Where a truſt fund was created by will, to be laid out on lands, 
it was decreed that no part of it ſhould be laid out in repairs and im- 
provements of the purchaſed eſtate. 2 Brown, 653.] | 

If land be deviſed in truſt for A. and B. rateably, and that it ſhall 
be conveyed to them in like fort, it ſhall be conveyed to them in com- 
mon. R. 1 Lev, 232. 5 

If a truſt be to pay 200 J. to two of the daughters of B. born or to 
be born; A. then born ſhall have 100 J., tho' B. has two daughters 
* afterwards born. R. 1 Ch. R. 189. | | 

If a man deviſes 1500/. in truſt for A. for life, and if fhe fur- 
vives her huſband to be diſpoſed of to A., but if her huſband ſurvives, 
to go among the children of B. as A. directs: A. makes no direction, 
but ſurvives; B. had five children at the time of the deviſe, but ſour 
die having iſſue; the whole 1500“. goes to the child who ſurvives, 
for grandchildren cannot take by a deviſe to children, if any child is 
living; otherwiſe if all the children are dead. R. cont. per Fefferit! 
but per Commiſſioners acc. 2 Ver. 108, : 

If a deviſe be of 300 J. a- piece to two daughters, and to the third 
daughter as much as his executor pleaſes; ſhe ſhall have 300 . 

[When there is a general truſt of money for a ſociety, 2 parti 
cular member cannot ſet off his private debt againſt the ſhare be 
may be entitled to on a contingency. Lee v, Carter, M. 174% 
2 Atkzns, 84.] 3 | 

[Where a term is created to raiſe by rents and profits, truſtees may 
Taiſe by ſale or mortgage. 1 Vef. jun. 234. 3 

[At common law a truſt eſtate ſhall not be ſet up in ejectment, 
to defeat the ceffuy que truſt, Douglas, 721. in the caſe of Die K 
Pott. And a truſtee ſhall not be permitted to bring an * 
againſt the ceftuy que truſt, 1 Term Rep. 737. Goodtitle v. M 
4 Term Rep. 683.] | 


[In the caſe of a plain truſt, where the truſtees were m_ 


are) 
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convey to a deviſee on his attaining 21; the jury may be directed to 

reſume a conveyance at any time afterwards, tho' conſiderably leſs 
than 20 years; it is what they are bound to do, and what a court of 
equity will compel them to do, if they had refuſed. 4 Term Rep. 
682, 683. England v. Slade.) | 


(4 W 10.) When money ſhall be decreed in ſpecie.) If a man deviſes 
money to be veſted in land, to be ſettled to A. for life, and after- 
wirds to B. in tail, and afterwards to C. in tail; if A. dies and 
B. is under age, the money ſhall not be decreed to B. Vide pop. 

W. 16.) | 
a So, if 3 be of full age, tho' he might by recovery bar him in re- 
mainder; for perhaps he will not ſufter a recovery, or may die be- 
fore he does. R. cont. but per Casper acc. 2 Ver. 552, : 

[If money is articled to be laid out in land, to be ſettled on A. for 


| life, remainder to his firſt, Cc. ſons, remainder to his right heirs, 


and A. dies, leaving an only ſon; the court will not order him the 
money on petition. Per King C. Eyre's Caſe, T. 1726, and Onflow's 
Caſe, H. 1732. Cont. per Parker C. Short v. Mood, and many other 
cales. 3 P. V. 13. | | 

So, a conveyance ſhall be decreed to ce/iuy que truſt in tail only for 
an eſtate tail, and not in fee. R. 2 Ver. 428. | | 

[So, if money is to be veſted in a purchaſe to the uſe of huſband 
and wife and the ſurvivor for life, and afterwards to the heirs of 
their bodies, and for default, to the heirs of the body-of the wife, 
and afterwards to B. the brother of the wife and his heirs ; the wife 
dies without iſſue, and then the huſband dies before the purchaſe 
made; the money hall be decreed to B. who was alſo adminiſtrator 
de bonis non, & c. to the wife, and not to the adminiſtrator of the _ 
buſband, tho' he (ſurvived, Cont. per Trevor and Rawlinſon ; but 
Hutchins acc. 2 Ver. 227. | : | 

If A. deviſes 500 J. a-piece to his two daughters, to be laid out 
in a purchaſe and ſettled upon his daughters, and if either of them 
die before marriage, 150/. or land to that value, to go to the ſur- 
viror; one of them marries and ſurvives; her huſband ſhall have the 
whole given to his wiſe, and the ſurvivorſhip ; for it ſhall be regarded 
a3 money. R. 2 Ver. 284. | 

{If 3000/. is veſted in truſtees, 2000 J. for the eldeſt ſon, and 
2000 4, for the younger children, and there is a proviſo in the article, 
that the 3000 J. ſhall be laid out in land, to be to the ſame uſes, 
and ſubject to the ſame conditions as are declared concerning the 
money, and part of the 3000 J. is accordingly laid out; this ſhall be 
conſidered as money and not as land. Combe v. Combe, T. 1741, 
2 Alkyns, 185. | . | 

90, if money be agreed to be veſted in a purchaſe to ſuch and ſuch 
uſes; every party ſhall be decreed to have a like intereſt in the mo- 
% as he would have had in the land, if it was purchaſed. 2 Ch, 

a; 7 | | 

But where money is decreed to one who would be tenant in tail 
ol the land when purchaſed, it ſhall not, after ten years are elapſed, 
* reſtored him in remainder. 2 Ver. 552. =} 

If money be deviſed for a purchaic, to be ſettled on a daughter 11 
tu her huſband ſhall have the benetit for his life, tho' the wife 
| 3A4 died 


| 
| 
j 
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died without iſſue before the purchaſe made, if there was iſſue "ip 
for the huſband would be entitled to be tenant by the Curteſy, R 
2 Fer. 536. x | | + 
So, if money be deviſed for a purchaſe to be ſettled upon 4. for 
life, afterwards to truſtees for his life, afterwards to the heirs of the 
body of A. remainder to others; it ſhall be decreed to be ſettled on 
the firſt and other fons of 4. Per King, 5 Geo. 2. 33. 34. 

[If by marriage articles money is to be laid out in lands to huC. 


band for life, truſtees to preſerve, Qc. wife for life, their children, 


as they or ſurvivor ſhall appoint, in default, equally, if but one, to 
that and the heirs of the body, in default, to huſband in fee; and 
they have iſſue only one daughter, who marries A. and the money i; 
paid to them, ſhe not being ui juris, nor ſeparately examined, and 
ſhe dies; the money ſhall notwithſtanding be conſidered as land, and 
the ſiſter of the half-blood ſhall claim it under her father, Cunning. 
ham v. Moody, M. 1748, 2 J. 174.) 

[Perſonal property under marriage articles to be inveſted in land, 
or government, or other ſecurities; the court finding it in its ori- 
ginal ſtate, conſiders it as perſonal; but part having been laid out in 
land, which was ſettled, and afterwards ſold, and the produce in- 
veſted in ſtock till a proper purchaſe of land could be found to be 


ſettled to the ſame uſcs, that was conſidered as land. Briftew v. 


Wardgde, 2 Veſ. jun. 336. | 

[Perſonalty to be laid out in land, but lent on mortgage, conſidered 
as land, having been always out in truſtces, and the uſes never united 
with the poſſeſhon, and held to paſs by ſuch general words in a will 
as will pals land. Raſhley v. Maſters, 1 Veſ. jun. 201. 3 Bro. Ch. 


Ca. 99. S. C.)] | 


[Where money in court was decreed to be laid out in land, peti- 
tion that it ſhould be paid to the perſon firlt entitled to an eſtate tail 
in it, with the ultimate remainder in ſee, refuſed, till proof that there 


were no intermediate remainders in exiſlence. Hardcaftle v. Shaft, 


1 Anfr. 67.] | 


So, a truſt of land ſhall be decreed purſuant to the nature of 


the land; as, if land be of the nature of Gavelkind, or Borough En- 


90h, it ſhall be decreed to all, or to the youngeſt ſon. Vide Uſer, (D 2.) 


If a truſt be of a copyhold, where by cuſtom the eldeſt daughter 
takes the whole; it ſhall all be decreed to the eldeſt daughter. X. 
2 Rel. 780. J. 40. | | 

So, truſts are to be conſtrued by the ſame rules as legal eſtates. 
P. V. 143. | 8 | 


How a truſtee ſhall account for money, or the profits of the trul;- 
eſtate, vide ante, (2 A 1, &c.) | - p 
How he ought to pay legacies or other mone y, vide ante, (3 

3, Sc.) | | 
| When a truſtee may ſell for performance of the truſt, vide ant 


(3 A 6, 7.) 


(4 W 11.) I hen at the diſcretion of the truſtee.] But where 2 = 
Jas power at his diſcretion, Chancery will not control his jongnenll 
a8 if a man Ceviies his lande, goods, and chattels to A., upon 11 


het a is Childre ildren according to te 
la Nine them tp his children and grandehildre demeris, 
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gemerits, and he gives all to one; the others ſhall not be relieved ; 
for the teſtator _— the whole to his judgment. R. Ca, Ch. 
wt Ver. . „„ 
At truſtees — an abſolute diſcretionary power will not act, the 
court cannot act for them, uuleſs in caſe of a charity. Semb. Goxwer 
v. Mainwaring, M. 1750, 2 Ve. 87. | 
(Otherwiſe, if a rule is laid down for their conduct. Bid.) 
Tf A. ſettles his lands to the uſe of ſuch child or children, and in 
ſuch proportion as he ſhall appoint by will, Ce. If A, gives an an- 
nuity to the youngeſt ſon and portions to the daughters, it will be 
well, tho' he does not diſtribute the land itſelf among them. Serb. 
Ver. 80.. PROD 'S 
a If he gives 100 J. to each of his children, and if one dies, his por- 
tion to go to one or more of the ſurvivors as his executor thinks pro- 
per; the executor may give the whole to one. K. 3 Fr $1. 
But if a deviſe be to an executor of land co be ſold for payment 
of debts, when the executor thinks proper; he cannot ſell, if there 
are perſonal aſſets ſufficient. Ca. Ch. 281. 1 
Nor, more than is neceſſary ; for their diſcretion ought to be re- 
gulated by equity. Semb. Ca. Ch. 281, | 
If a deviſe be to a wife, upon truſt that ſhe ſhall diſpoſe of it only 


for the benefit of her children, ſhe ought to make an equal diſtribu- 


tion. R. 1 Ver. 67. 355. 414. | 
[If teſtator legves his perſonal eſtate to be diſpoſed of among 
his family, as this court ſhall think fit, it will do it according to the 
ſtatute of diſtributions. Gower v. Mainwaring, M. 1750, 2 Vef. 110.] 
Let, where teſtator has left his eſtate to truſtees, to give the re- 
ſdue among his friends and relations, where they ſhall ſee moſt ne- 
ceſſity, and as they ſhall think equitable, and the truſtees reſuſe to 


. aft, the court will refer it to a maſter to ſee in what proportions it 


{hall be diſtributed to the next of kin. Bid.) | | 

If a man deviſes to his wife, to be diſtributed between his daugh- 
ters as ſhe ſhall judge meet, having a daughter by his wife and another 
by a former venter, and the wife give 1000 1. to her own daughter, 


auch only 100 J. to the other daughter; the latter ſhall be aided in 


equity. 1 Ver. 355. R. Ch. R. 355. 
lt land be deviſed to A. upon truſt to ſell the whole or part for 
payment of debts; if he pays debts to the value of the land, it is a 
b of the truſt, and A. himſelf becomes the purchaſer. R. 
1. Ch. 199. | 5 8 
So, if he pays to the value of part with his own money, he ſhall 
- W "IA pro tanto; for he had power to ſell the whole or part. 
a. Uh. 199. ty | | 
If a deviſe be of land to be ſettled upon ſuch ſon of B. as the 
trultees ſhall think proper; the court will give a day to the truſtees 
to make a nomination z otherwiſe the court will name which ſon they © 
pleaſe. Ch. R. 56. | Y 
If 400 J. be deviſed to execytors, to be diſtributed among them 
and their brothers, according to their neceſſity, as the executors 
pleaſe ; a double ſhare ſhall be given to the heir, he having a ſmaller 
proviſion. R. and aff. in Parl. 2 Ver. 421. RE 
If a leaſe be upon truſt, that an indefeaſible eſtate be ſettled to 
4. ſcr life, and afterwards to his wiſe for liſe, with remainders over, 
| | | and 


] 
| 


| 
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and the land of a delinquent is ſettled in 1657, and accepted of b 
A. and proof made that this land was intended to be ſettled: the 
truſt is performed, tho” after the reſtoration the land is evicted. R. 
Ca. Ch. 298. 

And the acceptance by the huſband alſo binds his wife. Ca. C3 
298. ZE | ; 


(4 W 12.) When equity with a legal interęſ ſhall be preferred to 3 
equity.) If A. has an equal equity with B. and afterwards obtains 
the legal intereſt alſo, he ſhall be preferred in equity to B.; as, if 


u mortgage, ſtatute, recognizance, or judgment be made by C. to U, 


and afterwards C. makes a ſecond mortgage to B., and a ſubſequent 
mortgage to A. If A. afterwards purchaſes the prior mortgage 
ſtatute, recognizance, or judgment, he ſhall hold the eſtate, till ty 
is ſatisſied his laſt mortgage, before B. can redeem him. ide ante, 
4 A 10. 
But Dae be a colluſion in A., B. ſhall be preferred; as, if 4. 
had notice of the prior incumbrance before the mortgage to him. 
So, if an huſband having a term for years, makes a mortgage 


thereof to D., and afterwards in conſideration of the cancelling a 


bond made for the benefit of his wite, by leaſe and releaſe ſettles the 
lands upon the wife and her heirs, and ſhe deviſes to B. (who alſo 
obtained a releaſe thereof from her heir at law) in the lifetime of her 
huſband, who afterwards, in conſideration of a marriage ſettles the 
lands upon A. who obtains the prior mortgage, but denies notice; 
yet B. who took out adminiſtration to the wife ſhall be preferred. 


K. Eq. Ca. 144. 


[Where the equitable and legal eſtates, equal and co-extenſive, 
unite in the ſame perſon, the former merges ; therefore, where the 
former deſcends ex parte paternd, and the latter ex parte maternd, on 
their union, the paternal heir at law has no equity. Selby v. Al in, 


3 Ve}. jun. 339. ; = 
(A4 W 13.) Truſt ; how it ſhall be decreed. 


(4W 13.) According to the intent of the maker.) A truſt ſhall be 
decreed as near to the intention of the maker as may be; and there- 
fore, if it be agreed that land ſhall be ſettled upon the wife for her 
jointure, and afterwards to the iſſue of the wife; it ſhall be de- 
creed to the huſband for his liſe, and afterwards to the wife ; &c. for 
a jointure imports an eltate to the wife, after the death of her hul· 
band. R. Ca. Ch. 125. Vide ante, (4 W.) 

If articles upon marriage are, that land ſhall be ſettled upon the 
heirs of the body of the huſband by his wife; it ſhall be decrecd that 
the ſettlement be to the huſband for life, remainder to truſtees to 
preſerve, &c. remainder to the firſt and other ſons in tail. R. 2 Ver. 
13. 670. 702. | | 3 

Otherwiſe, if there be a deviſe upon ſuch truſt for the deviſce 
ſhall take according to the words of the will. Cont. per Coup: 
but upon a"re-hearing per Harcourt acc. 2 Ver. 670. (Vide 1 P. . 2 

[If a man leaves money to be laid out in land to be ſettled unde 
ſeveral limitations to different branches of his family, and there - 
no truſtees to preſerve contingent remainders, the court will =_ 
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{ach truſtees to be inſerted in the ſettlement. Baſkerville v. Baſter- 


5 1741, 2 Atkyns, 279. ] 

y — — Mes Selene of A. and B. money is aſſigned to truſ- 
b tees, to be laid out in land with the conſent of A. and B. or the 
. + ſurvivor, to the uſe of A. and B. and the ſurvivor for life, remainder 

to truſtees, to preſerve, c. remainder to the firſt and other ſons in 
T tail male, remainder to the daughters in tail general, remainder to 
e the ſurvivor of A. and B. in fee; and there are ſeveral children, and 
15 on the marriage of the eldeſt ſon C. he covenants to convey this 
if money (if he ſurvives his father) to truſtees, to purchaſe land for 
5 particular purpoſes; and 4. by his will deviſes this money to C., and 
nt requires him to give a diſcharge of all demands on his eſtate, which 
e, he does, and the money is paid to him with the conſent of his bro- 
e thers; this money is not liable to any entail, nor to be laid out in 
e, land, nor conſidered as a debt upon C.'s eſtate, but he ſhall hwe 

it as his abſolute property. Trafford v. Boehm, H. 1746, 3 Athyns, 
A. "5 I | 

? [ ; a truſt in equity is deviſed to A. for life, without waſte, to 
ge truſtees for A.'s life, to ſupport, &c. and to the heirs of A. 's body, 
A and then to teſtator's right heirs; this is a truſt executory, as to the 
he heirs of A.'s body, and theſe words ſhall be taken as words of pur- 
ſo chaſe to fulfil teſtator's intention; and A. takes only an eſtate for 
er life, with contingent remainders to his iſſue ſucceſſively. Bag ſhaw - 
he v. Spencer, M. 1748, 1 Veſ. 142. 1 Wilf. 238.] | 
e; So, if a deviſe be to truſtees for payment of debts, and that 
ed. they ſettle the remainder on his ſon and the heirs of his body, 

but take care that he may not dock the entail during his life; it ſhall 
Ve, be decreed to the ſon for his life only, not in tail. R. 2 Ver. 526. 
the If a ſettlement be purſuant to articles, to the hufband for life, to 
on the wife for life, to the firſt and other ſons of the marriage in tail, 
in, and afterwards.to the ſons of the huſband by a ſecond wife in tail, and 

then to the heirs of the body of the huſband, where the articles were 

to the heirs female of the body of the huſband ; it ſhall be rectified 

by decree. 2 P. V. 349. | Sep 

Tho' the articles were made in the year 1685, and the ſettlement 

be alterwards in the ſame year, and there was an acquieſcence for 40 
ere · years and a recovery ſuffered, and a deviſe made by the huſband. R. 
her cont. per Excheg. but reverſed, 2 P. V. 349. 1 
de- If after articles a ſettlement be made, with a proviſion of portions 
for for the daughters of a former marriage, the ſettlement ſhall be good. 
Tm 2 P. V. 540. 

0, a truſt ſhall be decreed according to the intention of the party, 
the tho' the words import a different conſtruction; as, if a man deviſes 
chat lands in truſt for K. in tail, and if ſhe dies without iſſue, to B. for 
s to life; and in another clauſe ſays, if X. dies without iſſue, and B. is 
Ver. then dead, then and nat otherwiſe to A. in fee. K. dies without iſſue, 
B. ſurvives her and dies; the land ſhall be decreed to A., and not 
viſee to the heir of the deviſor; for his intent was, that A. ſhould take, 
pt 6 and the words ( then and not otherwiſe mean only that he ſhall not 
42+) take till B. is dead. R. 2 Vent. 363. | 
_ The court may decree truſt-money in marriage articles, againſt 


© words, to fulfil the intent; thus, if it is agreed that 1250 mn 
| wife's 
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wife's fortune, and 12507. of the huſband's, ſhall be ſcttled in tut 
tees, to permit huſband to receive during their joint lives, if he di 
firſt without children, the wife to have the 2500 J. transferred to = 
if he leaves children, ſhe to have it for life only, if they die > 
right to the whole to revive; if ſhe dies before huſband, ſhe to if. 
poſe of 500 J. as ſhe ſhall appoint, in default, to her mother if ale. 
if not, to her ſiſter, the reſt to be at the huſband's diſpoſal ; and he 
dies before her huſband, leaving fon and daughter, her ſiſter (who 
had an equal fortune with her) ſhall not have it, but the court wil 
Jupply the words (without iſſue), and it ſhall go to the ſon and dauph- 
ter. Targus v. Puget, H. 17 50, 2 FVeſ. 1 94.3 
II money is given in truſt for the child of A. if he leaves any at 
his death, remainder to B. with power to trultees to apply the pro- 
duce for maintenance and advancement, and A. is 60 and his wife 
40, and have no child, the court will not order all the growing pro- 
duce to be paid to B., but may order ſome annual maintenance. 
Kirby v. Clayton, H. 1750, 2 Ve. 241. | 

[If money deviſed in truſt, to be laid out in lands in England for 
the benefic of A., remainders over, is by act of parliament ſccured 
on A. 's eſtate in Scotland during his minority; A. comes of age, and 

becomes lunatic, it may be called in and laid out purſuant to the 
truſt. Marquis Annandale v. Marchjoneſs Annandale, T. 1751, 2 Ve. 

81.4 N | 

a If huſband and wife ſettle the land of the wife, to them for life, 
and afterwards to their iſſue, remainder to the huſband in fee, 
provided, that if the wife ſurvives, (they not having iſſue,) ſhe may 
revoke; the huſband leaves iſſue, the wife ſurvives, and the iſlve 
dies without iſſue in her lifetime; the wiſe may revoke. R. 2 Ver. 
G51. | TE 

So, a thing for the public good ſhall be liberally expounded; as, 
if by act of parliament the New-river water is to be brought to the 
North parts of the town; if it be brought to the South or Szthe 
weft, it ſhall be within the benefit of the act. Per Ld. Somers, 
2 Ver. 432. | . 

If liberty be given to ſerve the city, they may ſerve the parts ad- 
jacent. 1 Per. 432. | 

If they may dig in alieno ſolo a trench of 10 feet wide, pipes within 
the ſame compaſs may be laid. R. 2 Ver. 431, 2. 

[If A. by will gives his real eſtate to his ſon, &c. failing which 
to truſtees, for ſuch charitable uſes as he ſhall direct; and as to his 
perſonal, to the ſame truſtees to pay legacies, to allow maintenance 
to his ſon, and to pay it to him at age or marriage; or, if he dies, 
to be diſpoſed of among the widows and orphans of diſſenters, and 
his poor relations, as truſtees (whom he makes executors) think fit; 

and by codicil dire&s, that in caſe of his ſon's death, the lands ſhall 
be ſold or not, as truſtees pleaſe; and the purchaſe money or Tents 
diſpoſed of as he ſhall appoint, or, in default, as truſtees pleaſe : he 
leaves no ditection, ſon dies without iſſue; there is no reſulting truſt 
ſor the heir at law, nor beneficial intereſt given to the truſtees, the 
real eſtate is ſubjeCt to the ſame truſt as the perſonal, whether {1 
or not; the truſtees are conſidered as truſtees throughout for both, 
and. ſhall lay a ſcheme beſore che maſter for applying it to charitadc 


uſes, 
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uſes, purſuant to teſtator's intention, having particular regard to his 
"oor relations and their circumſtances. Cook v. Duckenfield, P. 1143, 
and H. 1743, 2 Atkyns, $62. 567.] N 
If by articles, previous to marriage of 4. and B. money is to be 
laid out in purchaſe of lands, or renewable leaſes, to be ſettled, c. 
the laſt limitation to 4. and his heirs, and till purchaſe made, the 
truſtees to put out the money and apply the produce to the ſame 
uſes; and A. dies before any purchaſe is made, and by his will de- 
viſes all his freehold, leaſehold, and copyhold in J. and E. or elſe- 
where, to B. for life, and then to C. and his heirs, and gives his 


perſonal to B., paying debts and legacies, and makes B. and C. exe- 


cutors; the money ſhall be laid out in lands or leaſeholds. Guidet v. 


Guidet, T. 1745, 3 Athyns, 254.1 F g | 

[If a man conveys 1000 J. to truſtees, to lay it out in lands within 
22 miles of C. and the firſt tenant in tail ſuggeſting no ſuch pur- 
chaſe can be found, prays it may be laid out elſewhere; the court 
will order the truſtee to look out for a purchaſe within the deed, and 
if in convenient time it cannot be found, will deviate from the ſtrict 
terms of the trult. Maynwaring v. Maynwaring, H. 1746, 3 Atkyns, 

13. DN 
2 truſt muſt take effect according to the whole intent, or not at 
all ; thereſore, if money is directed to be laid out in land for a 
charity, and is void as to that, it ſhall not be laid out in land for a 
charity, and is void as to that, it ſhall not be laid out in land and de- 
ſcend to the heir. Mogg v. Hodge, M. 1750, 2Pef. 52.] 

(lf A., poſſeſſed of a term, conveys it to truſtees to permit B. his 
wife to receive during the term, if the ſo long live, then to permit 


A. if he ſo long live, then for the heirs of the body of B. by A., their 


executors, &c. and for default to C. if the ſo long live, and then to 
her two ſons; A. dies, having never had iſſue; the whole term is 
not in B., for if ſbe fo long live is the ſame as for life ; the heirs of the 
body are words of purchaſe, not of limitation. Hodgeſon v. Buſſcy, A. 
1740, 2 Atkyns, 89.] | | | 

[Truſtee having engaged the truſt property in an adventure, aſter- 
wards renounced it for the truſt, and declared it to be ſor himſelf, 
decreed to account, altho? no part of the truſt money had been actually 


hid out. Wilkinſon v. Stafford, 1 Veſ. jun. 32. 


[Truſt fund, which under a power in a marriage ſettlement had 
been Jent, ſhall be decreed to be paid into court, the truſtees repreſent- 


ing it to be in danger. Payne v. Collier, 1 Ve, jun. 170. ] 


[ Fenant for life ſubject to a truſt term not let into poſſeſſion be- 
fore account, nor till the truſt is executed, unleſs on paying into court 
a ſum ſufficient to anſwer it; or unleſs the beſt way of performing 
the truſt appears to be by letting him into poſſeſhon, Blake v. Bun- 


bury, 1 Ve. jun. 194. 4 Bro. C. C. 21. S. C.] 


([ o entitle the widow of an officer in the E India Company's 
ſervice to Lord Clive's bounty, the marriage mult have taken place 
before ſuch officer retired from the ſervice. 4 Kenny v. Eaſt India 


Company, 3 Vef. jun. 203.) 


(Iruſt under a marriage ſettlement for the next of kin of the wife, 
ſubject to her appointment by her will with two witneſſes : appoint- 
ment in ſavour of the huſband by an unatteſted will being void, the 


dren held entitled, not the huſband, who is not of Lip to his 
wite,. 
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wife, and whoſe claim to her-perſonal property is not in that charac 
ter under the ſtatute, but jure mariti; and according to the plan of he 
ſettlement he was not intended. Watt v. Watt, 3 Veſ. jun. 244.) 7 

Un an executory truſt to be effected by the court, it is ſufficient 
if it can fatisfy itfelf of the teſtator's intention to carry it into exe. 
cution. Browne v. De Lact, 4 Bro. C. C. 527.) 


(4 W 14.) Truft for payment of debts.—[If a man deviſes his 5+. 
Sold eſtate to * 10 Ze fold 4 . ef his. debts, 3 
other legacies gives his perſonal eſtate to his nephew; yet the perſonal 
eſtate ſhall be firſt applied to the payment of his debts, if there are 
no negative words. Hereyes v. Robertſon, P. 1731, Bunb. 301, Vide 
ante, (3 A 6.—3 PI, c.)] | 

[The perſonal eſtate ſhall be firſt liable to debts and legacies, and 
teſtator cannot diſcharge it, as againſt creditors z but as between heir 
and executor he may give his real eſtate to truſtees, or charge it in 
equity, or direct it to be ſold for payment, &.; but in either way 
there muſt be direct words, or manifeſt intention to diſcharge the 
perſonal eſtate, or it will be firſt liable. Walker v. Jackſon, T. F743, 

Lord Hardwicke, Bunb. 302.] | 
If a truſt be for payment of debts, it ſhall be decreed againſt the 
heir, tho' there be no covenant for payment, and no creditor be a 
party, nor any debt expreſſed particularly in the deed. Ca. Ch. 249. 
Vide ante, (3 A 6.) | 

But not againſt a purchaſer. Ca. Ch. 249. 

So, it ſhall be decreed, tho' the conveyance be defective in lay. 
R. Ca. Ch. 249. Vide ante, (2 T F;.) 

So, if A. marries, and it is agreed that the portion ſhall be laid out 
in the purchaſe of lands to be ſettled upon A. and his wife and the 
heirs of their bodies, remainder to the right heirs of A., and a bond 
is given to A. for payment of the money, when a purchaſe ſhall be 
provided; A. and his wife die, and A. directs payment to his execu- 
tor to diſcharge debts and legacies, he not having iſſue; the bond ſhall 
be decreed to the executor, not to the heir. R. 1 Ch. R. 31. 

If land be conveyed to A. for payment of ſuch and ſuch debts, and 
other land be conveyed to him by the ſame perſon for other debts; 
the heir ſhall not have an account againſt H. for one truſt only, but 
the account ſhall be taken of both together. R. 1 Fer. 290, 

If a truſt be for payment of debts, which are claimed within 
year; a creditor ſhall not be excluded after the year, if there be not 
a decree for it, upon a bill againſt him, to compel him to come in 
for his debt, or renounce the benefit of the truſt. R. 1 Ver. 260. 

19. | 
. If a truſt be ſor payment of debts in a ſchedule; a purchaſer 
ought to apply his money to the payment. Bid. Vide ant, 
(4 16.) | ö | 

If lands are ſettled for payment of the party's debts mn a ſchedu! 
for the term of 1000 years, and afterwards to him and his heirs; his 
perſonal eſtate ſhall go in aid of the real, for the benefit of the heil. 
Ch. R. 480. Vide ante, (3 A3.) N | 

If an act of parliament directs payment of mortgages in the firſt 
place; they ſhall be paid before a prior ſtatute or recognizance, 
there be a general ſaving. 2 Ver. 712. © if 
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If a deviſe be for payment of debts, and debts upon bond are in 
art ſatisfied out of the perſonal eſtate, the reſidue ſhall be paid out of 
the land deviſed. Per Harcourt, 1 P. W. 228. Vide ante, (3 A 3.) 


le 2 P. V. 416.) 
655 debts which the deviſor contraQed for neceſſaries during his in- 


fancy. 1 P. V. 558. ; "AE | . 

Or, money borrowed in his infancy, to pay for mere neceſſaries, 
not for extravagancies. 4b:d. 5 59. 5 | 

So, debts which the wife of the deviſor had contracted to pay for 
neceſſaries. Bid. 483. : 1 . ek 1 

If lands in mortgage are deviſed to an infant in fee, 1 to the 
incumbrances thereupon, and other lands are deviſed to B. for pay- 
ment of debts; the latter ſhall be liable to the payment of the mort- 
gage. 2 P. V. 386. 1 p 

[If one indebted by note, after the fix years elapſed, makes his 


vill, and charges his lands with pe pre of his debts, ſuch will re- 
' yives the debt. Jones v. Stafford, M. 


But a truſt for payment of debts thall not be applied for any 
debt not due at the time, without an expreſs proviſion. R. 1 Ver. 


29. | 

"hn for a debt ariſing by the party's misſeaſance ; as, an eſcape, 
breach of truſt, &'c, 1 Ver. 431, 2. Eg. Abr. 138. 

Nor, for a debt which was contracted mala fide, 1 Ver. 432. 

So, if by marriage articles, a man agrees to purchaſe 400 J. per 
annum, to- be ſettled on the huſband for life, then on the wife for 
life, and afterwards to the heirs of their bodies, and if he dies be- 
fore the purchaſe, that the wife ſhall have 3000“. or 400. per ann. 
at her election; the huſband dies before the purchaſe, having ſeveral 
children, the wife chooſes the 3000 J., whereby there are no aſſets 
for creditors z ſhe ſhall be compelled to take the 400 J. per aun. R. 
2 Fer, 605, © | | 
Il an eſtate is deviſed in truſt to raiſe by rents, mortgage, or ſale, 
enough to pay, Sc. and ſubject thereto, to a daughter in ſtrict ſettle- 
ment, remainder over; the eſtate is not ſufficient, during the life 
of a jointreſs, to keep down the intereſt, and arrear accrues; after- 
wards it is more than ſufficient ; the ſurplus now ſhall be applied to 
pay the former arrear, but the daughter unprovided for ſhall firſt have 
« maintenance. Revel v. Watkinſon, T. 1748, 1 Ve. 93.] 

[ Truſtees to pay debts, may fell or mortgage without a decree. 
E. Buth v. E. Bradford, T. 1754, 2 Ve. 587. 


| [But he cannot ſell by private contract after a bill brought by cre- 


ditors, and ſubmitted to. Ambler, 676.] 3 
[Deviſe of land to truſtees to be ſold, the money produced by the. 
lde charged with ſimple contract debts, tho' the intention were 


doubtful, Hidney v. Couſſinater. Per Lord Thurlow C. 1 Ve. jun. 


436. Aſlirmed on re-hearing by Lord Loughborough C. 2 Vel. jun. 

267. Affirmed on appeal in Dom. Proc. 1797.] 

| [The expreſſion « after paying debts,” amounts to a charge for 

debts. Jbid. 440.) | | 
(The leaning of the court to charge land with ſimple contra 

debts muſt be warranted by the intention. id. 443.) | 

. Where teſtator combines real with perſonal generally, the former 

18 ſubje& to all the burthens of the latter. Vid. 444-] | 

[Intent 
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[Intent may be argued from unneceſſary words. 2 75% * 
*{Deviſees in truſt to fell for pay rates" th 

eviſees in truſt to ſell for payment of debts aſſign to the {on 

the deviſor; the creditors receive the intere from bim for = 
years, under an agreement with him for an increaſe of the intereſt 
the original truſtees continue liable. Hardwick v. Mynd, 1 Anftr. 
T-. pk | | we : 


(4 W t;.) A truft ſball be decreed to him who wauld take if the ſetth- 
ment were completed.) If there be a truſt, that money be laid out in 3 
purchaſe of land to be ſettled to ſuch and fuch uſes, every one hall 
have the ſame benefit, if the parties die without a ſettlement, as he 
would have had if land had been ſettled. 2 P. V. 174. 

As, if the land was to be ſettled upon a woman and the heirs of 
her body; if ſhe marries, and has iſſue, and dles before any ſettle- 
ment, her huſband ſhall be allowed to have the inteteſt for his life ; 
for he would have been tenant by the curteſy, if the ſettlement had 
been made. 2 Ver. 585. : 

So, if the truſt of land be for a woman and the heirs of her body; 
her huſband, if he has iſſue, ſhall be tenant by the curteſy. 2 Ver. 
585. 681. © 3 

But if the ſettlement directed will make a perpetuity, the ſettle- 
ment ſhall not be decreed for ſuch intent; but to all in D it ſhall be 
only for life, and upon a limitation to ſuch as are not in e it ſhall be 


in tail. Bid. 738. 
(4 W 16.) So, my for a purchaſe may be decreed in ſpecie.—[If 2 


man brings a bill, to have money in ſpecie deviſed to be laid out ia 
lands to be ſettled on him in tail, remainder to another in fee ; the 
remainder-man, tho of age, muſt be a party, or he cannot have it. 
Talbot v. Whitfield, M. 1725, Bunb. 204. | Vide ante, (4 W 10.)] 

If 1000 J. be deviſed for the purchaſe of land for 4.; B., and C., 
and their hcirs, <qually to be divided; each may pray his ſhare in 
money if he be not an infant. Per Cowper, 1 P. W. 389. 

[Where a teſtator directs perſonal property to be converted into 
real, ſuch property ſhall be conſidered as real, and if any thing rcſults, 
it ſhall go to the heir. Arg. 2 Veſ. jun. 7. | 

Where teſtator deſires all his money may be diſpoſed of as land, or 
vice verſa, that is a direCt truſt, and will be executed in equity, 
2 Veſ. jun. 170.] | 

ne intent of deviſor is a conſideration for deviſees. Ibid.} 

FDeviſe of land to A. in tail, with remainders over, and of money 
to truſtees, to be laid out in land in the ſame manner. A. ſuffered a 
recovery of the land; the court will not direct the money to be paid 


to 4. Anon. Auſtr. 4 


. 53-] 
So, if there be a deviſe, that the land purchaſed ſhall be to huſ- 


band and wife for life, afterwards to the heirs of their bodies, aſter- 
wards to the heirs of the huſband ; the ſon of their bodies may make 
his eleQion to have the money, and it ſhall be decreed, tho there 
are daughters, who might take as heirs, if there was no fon, nor iſſue. 
Per Trevor, 1 P. V. 130. | 

So, if it is to be ſettled to a woman for life, to her firſt and other 
ſons in tail; remainder to her heirs; ſhe and her only fon of full — 


* 


AP: 2 


cannot levy a fine during his minority. i P. V. 471. 91. 
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may pray 2 dectee for the money, one third to her, and two thirds to 

; ; 188 22 


dhe ſon. Per Parker, 1 P. V. 40. 


Cl money is left by will to truſtees, in truſt for A. and her heirs, 
to be laid out in the purchaſe of lands; the money may be paid to 
her huſband, A. conſenting in court. Pearſon v. Brereton, H. 1743, 
3 Athyns, 71. This is ſometimes refuſed; therefore 3. Becauſe if 
the wife were to die before the money could be inveſted the heir would 

entitled. Wat bin x7 785 ; 
or” 1000 J is agreed to be veſted in a purchaſe, to the uſe of B. in 
tail, remainder to him in fee, it ſhall be decreed to him; for he may 
bar all the limitations by a fine, which may be levied in vacation 
time. 1 P. V. 471. 2P.W. 173. | EE IIS 

But if money is to be laid out in a purchaſe for 4. in tail, re- 


mainder to B. the money ſhall not be decreed to A., for A. may die 


without iſſue, before recovery can be ſuffered. Per Cowper, and afs 
terwards per Parker, 1 P. V. 470. Cont. before 1 P. V. 91. 


So, if the limitations be to A. in tail, and he is an infant ; for he 


. 


(4 W 17.) Truft decreed notwith/tanding the flatute of limitations. If 
money be delivered upon truſt, the payment thereof ſhall be decreed, 
notwithſtanding the ſtatute of limitations. R. where the flatute w 
pleaded to a bill for relief. 2 Vent. 345. R. upon a plea, Ca. Ch. 20: 


- 1 Ch. R. 125, - 
So, where money is received by one as deputy to another. R. 


Ca. Ch. 20. 3 Ch. R. 8. 

So, if A. files a /atitat againſt his debtor, and continues it during 
his life, by which means the ſtatute of limitations does not meur, he 
may exhibit a bill againſt the debtor's executor in equity, and the 
ſtatute of limitations ſhall be no bar. 2 Ver. 695. | | 

So, if an eſtate be veſted in truſtees for A., an account ſhall 
be decreed for the profits, and is not barred by the ſtatute. - Eg. Ca, 


33. | | 

So, if a bill in equity be diſmiſſed becauſe the plaintiff has a re- 
medy at law, and the ſtatute of limitations is incurred pendente lite, 
Chancery will not ſuffer the defendant at law to plead the ſtatute of 
limitations. 1 Ver. 73, 4. 55 

But where a demand is not made in equity in a reaſonable time 
equity does not relieve. 
As, where a deviſe was of land for payment of debts, and after- 
wards to the executors, but if any one of the name of the deviſor 
would purchaſe, he ſhould have the eſtate for 200 /. under the value; 
2 bill, brought by one of his name to have the purchaſe 25 years after 
his death, was diſmiſſed. 1 Ver. 362, 3. | 


CA W 18.) Tho' the time to perform it be elapſed. —So, payment of a 
legacy was preſumed, above 40 years having elapſed without a de- 
mand. Tones v. Tuberville, 2 Veſ. jun. 11. 3 

(Infancy of gefendant no excuſe for plaintiff's delay. id.] 

A truſt for ſale of lands ſhall be decreed, tho' the time for ſale be 
* 1 Ch. R. 183. | 3 
ot if a deviſe be to A., upon condition that he lays out within 

years 7000 . in the purchafe of other lands to be ſettled to the 

Vol., II. | 8. N ſame 


4 
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ſame intent; if the-time for performance be elapſed, pendine fi 

concerning the will, the time 22 may n 

r 2 8 

So, if after a contract for lands, an order be made for payment on 

ſuch a day by conſent, or the articles to be cancelled; the time for 

payment may be enlarged by the court. 2 P. V. 66. 

A truſt ſhall be executed againſt all, who claim by privity of eſtate 

or with notice, or without conſideration. Per Hale, Hard. 469. : 
So, againſt a tenant in dower ; for ſhe claims in the per. Harl. 


So, if a truſtee commits treaſon, felony, c. or is outlawed, G.. 
cefluy que truſt ought to have a remedy againſt the king, who by the 
forfeiture, or eſcheat. Cont. vide Uſes (F H).— Semb. acc. Hard. 469. 

But, generally, he who claims in the pg. ſhall not be ſubject to 
the truſt. - Hard. 469. Vide Uſes (F). | 


(A W rg.) Truſt of a Term for Years. 


(4 W 19.) How it may be limited.] How the truſt of a chattel 
perſonal may be limited, vide ante, (4 G 2.) When the truſt of 2 
term for a wife goes to the huſband, wide ante, (2 Mg.) 

If a term for years be limited to truſtees ; the truſt ſhall have the 
ſame conſtruction in equity as the term and eſtate itſelf ſhall have at 
common law. D. 7 Norfelts Caſe, 28. R. Pol. 31. | 

And therefore, if it be limited in truſt for A. for his life, and af- 
terwards to B., the truſt for B. is good after the death of A. Corr. 
for the whole term veſts in A. Dy. 74. Cre. El. 796. Mo. 748. 635. 

But it has been ſeveral times reſolved, that in a deviſe, grant, or | 
limitation of the truſt of a term, a poſſibility may be after a poſlibility ; 
and therefore in regard that 4. may die before the term expires, the 
latter poſſibility may be aſſigned over to another. R. Pl. Com. 523. 
539. R. Moe. 758. 847. K. 8 Cs. 96. b. 10 Co. 47. 52.6. 1 Bul 
192. K. 2 Cro. 198, 1 Rol. 612. J. 30. 610. J. 30. Dy. 277. 328. 
8 ; | ES 
So, if a term be deviſed or limited in truſt to A. for life, and af- 
terwards to B. for liſe, and afterwards to 20 others for life ſucceſſve- 
ly, it is good, if all the lives are in ge. Agreed. Ca. Ch. 8. Due 
. . Caſe, 29. R. 1 Sid. 451. 1 Vent. 79. 4 

o, if a term be deviſed or limited in truſt to A. for life, and a- 
terwards to his wife for life, and afterwards to their children for life, 
and afterwards to B. for life; the limitation to B. is good. R. Ci. 
Ch. 239. Qu. If the children were not in ef ? 

Go, if it be to 4. for 18 years, and then to B. for life, and after- 
wards to his wife for life, and then to the eldeſt iſſue male of B. 
for life, tho' he had no iſſue male at the time of the deviſe, or death 
of the deviſor, yet the limitation to the ifſue male is good. K. pr 
three J. 1 Rel. 612. I. 30. 937. J. 45. Agr. D. of Norfoll'r Caſs 
29-3; for it is limited upon a contingency which expires within the 
compaſs of a life. : 

So, a limitation to A. and his wife for life, and afterwards to their 

eldeſt ſon not then born, is good to the ſon, tho' not in «/c- Per L1 


Keeper Finch, 1 Med. 115. 1 a 
So, a limitation to A. for life, and afterwards to his wife for life, 


and afterwards to B. if he ſurvives A. and his wife, if not to the fo 


* 
*. 
* 
"=. 
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df Bl. then living, and if he ſhall have no ifſue, to D. ſhall be a good 
limitation to D. if B. dies without iſſue before A. or his wife. R. 
Cb. 132. | n 12008 nan $3 O17 
_ ro — for 1000 years, upon truſt that B. and his iſſue ſhall en» 
joy, and if B. dies without iſſue extant, or enſcint, C. ſhall have it; 
if B. dies without iſſue, C. ſhall take. R. per King, 5 Ges. 2. 26. 
So, a deviſe or limitation in truſt to A., and the iſſue of his body, 
and if he dies without iſſue and unmarried, to B. is good to B.; ſor 
the contingency expires within the life of . R. 2 Cro: 462. 
Or, to A. for life, and afterwards to B. and his iſſue, and if he 
dies without iſſue in the life of A. then to C.: the limitation to C. 
is good, B. being dead without iſſue in the life of A. R. in Chan- 
cery per Bridgman, with T wiſden and Rainsford. D. of Norfolts Cafe, 
355 6. Ca. Ch. 131. 1 Ver. 304. © L 5 F 
So, a deviſe or limitation in truſt to A4. and his heirs, ſo long as B. 
has iſſue of his body, and if he dies without iſſue in the life of A., 
then to Edward, is good to Edward ; for the contingency expires in 
the life of 4. R. 34 Car. 2. per Lord Nottingham, contrary to the 
opinion of the two Chief Juſtices and the Chief Baron. Rev. per Lord 
Keeper North, but affirmed in Parliament, 1 Jac. 2. Duke of Ner- 
„elle Caſe. 1 Ver. 163. 8 | 1 112 sf 
So, a deviſe in truſt for huſband and wife for life, and afterwards 
to be aſſigned to the firſt ſon at his age of 21 years, and if he dies 
before 21, to the ſecond, and fo to the third ſon, &c, upon the ſame _ 
contingency, ſhall be good, tho! it be a contingency after a contin- 
gency ; * ere determines within 21 years. R. 1 Ver. 235. 
04. F. g. 316. | > 
l 80, 2 deviſe, Sc. of à term to A. for life, and afterwards to his 
firſt ſon, and the heirs of his body, and ſo to every other ſon 
and the heirs of his body, and then to the firſt daughter and the heirs 
of her body ; if A. has no ſon, but a daughter, the ſhall take; for 
ſhe is the firſt perſon in whom the limitation takes effect. R. 1 Sal. 
156. 2 Ver. Gao. . tl 
80, to A. and the heirs of his body, and if he dies without iſſue in 
the life of B., to B., ſhall be good to B. R. 1 Sal. 225. Shin. 340. 
Eg. Abr. 192. | | 1 | 
Where the words of the deviſe of a truſt of a term of years would 
make an expreſs eſtate · tail in a freehold, the deviſe over of ſuch term 
is void; but it is good if the words would only have made an eſtate- 
tail by implication : as, a deviſe to A. for life, remainder to the 


aner- heirs of his body, remainder to B.; the remainder to B. is void; but 
of . a deviſe to A., then to his children, and if they leave no iſſue at the 
deu ©" of their deaths, then to B.; this remainder to B. is good. At- 
R. per linſan V. Hutchinſon, P. 1734, 3 f. W. 258}. f 

Caſe So, if a father ſettles a term upon his ſon to be veſted in truſtees 


un the for the benefit of him and his iſſue, and if he has no iſſue, for A., B. 
and C., his ſiſters, and the ſon veſts in truſt for himſelf and his iſ- 


- elf (ue, and for default of iſſue, for A., B. and C. If the ſon dies with- 
/ 1d. out iſſue, it ſhall be decreed to A., B. and C. and not to his execu- 
tor. R. 1 Ch. . 17. N . 
or life, (If 4, having a freehold leaſe for three lives to her, her executors, = | 
the ſon c for valuable conſideration, aſſigns it to truſtees to the uſe of her | 


"4 lon B. for life, then to the uſe of his iſſue, and for want of fuck 
3B 2 | iſſue 
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iſſue to the uſe of C., her executors, &c. during the reſidue 5 the 


whole velts in the iſſue, (i. e. the children of B.); and A. s executor. 
who is ſpecial occupant, cannot claim againſt it. Villiame v. hl, x 


A. 1755, 2 Veſ. 681.] 
S0, If a father makes an agreement that an annuity ſhall be paid 


to his daughter for her feparate maintenance, that if the huſband 


ſurviyes, he ſhall have it for his life, if they have iſſue, that the iſſue 
ſhall: have what remains of the term, if they have no iſſue, the father 
ſhall have. itz if the huſband and wife have iſſue, who die in four 
years after the huſband and wife, the father ſhall have it, and not the 


adminiſtrator of the iſſue. Semb. per Cooper. But qu. 2 Ver. Go. 


So, if a term be deviſed to a ſon till the age of 21 years, and then 
to him for life, and then to ſuch child to whom he ſhall give it, and if 
he dies without iſſue, to B. The limitation to B. ſhall be good; for 
it ſhall be conſtrued, if he has no ifſue at his death. F. g. 315, Eg. 
Abr. 193. T | | | 
So, to A. and his children, and if he dies before the term expired, 
not having iſſue then living, to B. R. Eg. Abr. 193. 


i (4 W 20.) How it cannot] But a term for years cannot be en- 
tailed with remainder over; and therefore, if a term be deviſed, or li- 
mited in truſt to A. and the heirs of his body, and for default of ſuch 
ue to B., the limitation to B. is void ; for it has a tendency to a 
perpetuity. Dy. 7. 2. Cont. Mo. 220. R. acc. Mo. 8 10. K. 


1 Rol. 610. J. 40. 611. J. 30. R. Cro. Car. 230. 2 Rol. 129. R. 


1; Sid. 37. 450. Agr. D. of Norfoll's Caſe, 28. R. 4 Infl. 87. 

[If A. deviſes his term of 1000 years to truſtees, in truſt for his 
ſon T. for ſo many: years of the term as he ſhall live; and after his 
death for his iſſue-male for ſo many years, c.; and when extinct, 
then for his ſecond ſon V. and his iſſue in like manner; and then 
that the premiſes ſhould: come, deſcend, and continue, in the iſſue 
male of the name and family of the 4.'s, which ſhould be next of 
kin, for the reſidue of the term, and makes his ſon T. executor and 
reſiduary legatee ; the reſidue of the term ſhall go to the executor of 
T., contrary to the will, becauſe there is a plain affeCtation of a per- 
petuity, Clare v. Clare, P. 7 G. 2. C. T. T. 21.) ; 

So, a limitation, after a death, without iſſue, in all caſes is void, 
for a poſſibility ſo remote ſhall not be expected; as, if a term be l- 
mited to A. for life, and afterwards to B. for life, and afterwards to 
their children (not in 7) for their lives, and if A. and B. die with. 
out iſſue during the term, remainder of the term to C., the limitation 
to C. is void. R. Pol. 30. 43. ORs 
So, adeviſe to a ſon, and if he dies married or not married, with- 
out iſſue, to B. The limitation to B. is void. R. D. f Norfalt' 
Caſe. 2 | # . 
. So, if a deviſe or limitation be in truſt to B. and his ſue, and il 
the iſſue die without iflue, to C. Tho? the iſſue takes nothing, yet the 
limitation to C. being after a death without iſſue, is void · R. 
' Norfalt”s Caſe, 28 Pol. 3o. | | c 

Or, to B. for life, and then to his firſt ſon in tail, and ſo to the l6- 
cond, third; and other ſons in tail ſucceſſively, and for default of iſſue 
to C. Tho? B. never has a ſon, and ſo the contingency never hap- 
pens, yet the limitation to C. is void. R. 1 Mod. 115. Ca. 8 


uo 
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1 Ch. R. 175. 200, 1. D. of Novrfoll's Cafe, 29. R. Pal. 33. 41. 
Semb. cont. 1 Sal. 156. 5 | e „Babes! 

So, a deviſe or limitation to A. and his aſſigns, and if he dies 
without iflue then living, to B.; tho' the limitation to B. depends 
in æ manner upon the death of A. yet it is not good; for the law 
never expects a death without iſſue. R. per tot Cur. and 0 of in Error 
ger ſeven J. Tanfeild cont. 2 Cro. 460. Jen. 15. 1 Rol. 613. J. 5. 
But this caſe was doubted. D. of Norfol/t's Caſe, 35. n 

$0, a deviſe to A., and if he marries and has no iſſue living to 
enjoy, then to B. is not good to B. R. 3 Lev. 23. n de. 

So, a limitation to any one after the death of a life not in ge, is 
void. Ca. Ch. 8. X. Pal. 32. R. cont. Pol. 9. 

And therefore, a limitation to A. for life, and afterwards to 
ſuch perſon as . ſhall nominate, and for want of nomination, or 
after the death of the nominee to his heir, is void to the heir. Ca, 
Ch. 8, 1 | | 
| So, a limitation to one not in ee, after two limitations in gſe, is. 
void. Semb. Ca. Ch. 33. | eb ek e 

But in ſuch caſe, a limitation to huſband and wife and the ſor- 
rivor of them, ſhall be intended to be but one limitation. Ca. Ch. 33. 

So, if a limitation of a term be to A. after a life in eſe, and alſo 
aſter a remainder to another not in e, if there be no ſuch perſon 
in eſe at the time of the death of the tenant for life, the limitation to 
A. thall be good. Dub. 1 Ver. 462. BIEN HE 

Yet, a limitation of a term, which attends an inheritance, may be 
intailed. R. 24 Car. 2. 1 Vent. 194. Vide ante, (4 G 5:) 1 

Tho' the intail of the inheritance and of the term be by different 
clauſes, or deeds executed at different times. R. 1 Vent. 195. 


(4 W 21.) What eftate or interęſt the grantee of a term takes.) If 
a term for years be limited to A. and the heirs of his body, he 
— 8 whole term in himſelf, and may diſpoſe thereof. 10 Co. 
7. 6. | | 15 

So, if a term be limited to A. for life, and afterwards to the heirs 
of the body of A., the whole term veſts in A, R. Mo. dog. 

80 long as he has heirs of his body. Pol. 24. e 

But if A. dies without iflue, the term reverts to the executor of 
the deviſor. Semb. Mo. 80g. Pol. 24. R. cont. 1. Co. 8. D. 
ace, 1 Sid. 37. cont. per Ld. Nottingham, 1 Mod. 115. Ca. Ch. 230. 
and in the D. of Norfolt's Caſe, 34. and the opinion of Coke denied by him. 
R. cont, 1 Rol. G11. 1.30, R. cont. 1 Sid. 451. but Twiſden acc. 
And it as R. acc. in C. B. Hil. 9 V. 3. Inter Eyre and Falkner, 
Ret. 1384. And T, reby Ch. F. produced a report of the caſe, 1 Sid. 
451. to the contrary, But the caſe of Eyre and Falbner was, a deviſe 
to A. for life, afterwards to B. and others for life ſucceſſwely, if the 
= ſo long continued; and not to the heirs of the body. 1 8a). 
Tho' A. has diſpoſed of the term; for he can diſpoſe of it only 
0 long as he has iſſue. Semb, Io. Bog, Pol. 24. 
2 if A. dies leaving iſſue of his body, the term goes to his ex- 
$7.4, = 3 —— R. 1 Rol. 611.1. 35. R. Pol. 25. R. 10 Co. 
3 7 6 | 
1 bid, 15 og ottingham, D. of Norfolk i Cen, 37% Her Cb. J. 

3B 3 | So. 
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. So, if a term be deviſed to A. for life, and afterwards to his 
ſecond, and other ſons, (not in efe,) remainder to his (the deviſors) 
own right heirs ; the remainder to his heirs is void; for the term 
reverts to the deviſor, and goes to his executor or adminiſtrator 
Semb. Pol. 32. | ; 

If it is to A. and his wife and their children not in eſe, it ſhall not 
be an intail; nor ſhall the children take jointly with their parents, 

R. 1 Ch. R. 111. | 
If a term be limited to A. for life, and afterwards to B. for life, 
the reſidue of the term not diſpoſed of goes to the grantor, or the 
executors of the deviſor. Qu. per Me.—Vide Pol. a4. R. that it 
goes to the executor of the deviſor, in C. B. H.8W. 3. rot. 1384. 
inter Eyre and Falkner. 1 Sal. 231. 

If A. upon his marriage veſts a term, of which he was poſſeſſed, 
in truſt for him and his wife and their heirs male, 2nd if he has 
none, for daughters, and then aſſigns the term to be ſold for pay- 
ment of debts; the term - ſhall be ſold, notwithſtanding the truſt, 
R. 1 Ch. R. 12. / 

If a term be limited to A. for life, and afterwards to his firſt, 
ſecond, and other ſons not in eſe for life, or in tail, which limitations 

are void; the term after the death of A. without iſſue goes to the 

executor of the grantor. Dub. Whether it goes to the executor of 

A. or the executor of the grantor, for A. was alſo executor to the | 
ntor. Pol. 28. | 

Where the limitation was to A. and his aſſigns, and the limitations 
over were void, R. that it goes to the executor of A. Pol. 36. 

So, if a term be limited by A. in truſt for himſelf for life, and 
afterwards to his wife for life, and afterwards to ſuch perſon as 4. 
ſhall nominate, and for want of nomination, or upon the death of 
the nominee, to his heir; the limitation to the heir is void, and 


the refidue of the term goes to A. the grantor. R. Ca. Ch, 8. Pd, N 
2. | 
, But if A. makes a nomination, it goes to the nominee, his exe- 8 
cutors or adminiſtrators, tho' they are not named. K. Ca. Ch. 9. th 
If a term be limited to A. and afterwards to his wife, and aſter- 

wards to their iſſue; it is of the ſame effect as if it was limited to in 

them and the heirs of their bodies, if the iſſue be not in eſe. Ca. Cl. 4 

266. (2 Ca. Cb. 115) | : al 

But 4f a term be limited to A. for life, and afterwards to his wife 35 
for life, and afterwards to the heirs male of the body of A. ; this 
| goes to the heirs male; for a term cannot be intailed, and therefore * 
| the words heirs male of the body of A. are defignatio perſone. Semb. tha 
| cont. Mo. 80g. Pol. 24. R. cont. inter Peacock and Spooner in Chan- 
| cery, Paſch. 1688. But that decree was reverſed per commiſſioners of the hs 
| Great Seal, and the reverſal affirmed in parliament, 2 Ver. 43. 195. or I 


Ju. If the heir male was not in effe at the time of the limitation 
Vide 5 Geo. 2. 30, 31. this caſe cited. (Vide 2 Ver. 668.) 
| If a term be limited to A. for life, and afterwards to his ſon and 
the heirs of his body; A. has the whole term in him, and the {on 
| only, a poſſibility. R. 3 Lev. 265. 1 Sal. 231. | 
And therefore, he ſhall plead that he is poſſeſſed of the whole 
term. R. 3 Lev. 265. 0 
And he ſiall pay the rent, anſwer for waſte, c. R. 4 4 


47. a, 
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And ſhall maintain covenant as an aſſignee. R. 2 Vent. 128. 


Lev. 264. | . . 1 * ag | 
And if a deviſee, &c. in remainder dies in the lifetime of the firſt 


| deviſe, his eſtate is gone; for it was only a poſſibility. D. 1 Sid. 


188. Semb. Ca. Ch. 132. 

Yet his executor qr adminiſtrator ſhall have it after the death 
of the firſt deviſee, if it was not deviſed over after the death of that 
remainder-man. R. 10 Co. 51. . R. 2 Cre. 5 10. R. per King, 

0. 2. 26. | wry 
25 the firſt deviſee cannot deſtroy ſuch a poſſibility; tho“ he 
ſuffers a common recovery of his eſtate. R. 8 Co. 96. a. R. 10 Co. 

6. | 5 | 
07 makes a feoffment after he in remainder comes in effe. Per 
three J. 1 Rol. 937. 1. 45. R. Pol. 26. | | | 

Tho? the feoffment be with warranty. R. Pol. 26. $ 2-664 

So, if he purchaſes the reverſion by which his intereſt is merged. 
R. 10 Co. 52. 4. ö. 5 | y 

So, a deviſee in remainder cannot grant his poſſibility. R. 4 Co. 


66. R. 10 Co. 47. 6. D. 1 Sid. 188. K. 10 Co. 52.6. 


But he may releaſe it to the firſt deviſee being in poſſeſſion. R. 
10 Co. 47. b. : e 

And ik truſt of a term limited to one in remainder may be aſ- 
ſgned in equity. Ca. Ch. 8. R. Pol. 32. Vide ante (2 H). R. cont. 

Lev. 427. 8 | F 
b Where a deviſe was by one, who had only a poſſibility, if the next 
in remginger died without iſſue, R. cont. 2 Ver. 563. 


(4 W 22.) Fruft to attend the inberitance.] If a man purchaſes the 


inheritance in the name of truſtees, and has a term for years aſſigned 
to himſelf, it ſhall be in truſt to attend the inheritance; tho? it is not 
ſaid ſo in the aſſignment. R. 1 Ver. 1. 2 Ca. Ch. 49. 55. 1 Per. 
188, 9. Eq. Abr. 241. Vide ante, (4 G 5.) 

So, if he had a term for years in himſelf, and afterwards purchaſes 
the inheritance in the name of truſtees. R. 1 Ver. 104. | 

So, if he limits a term upon a truſt to be declared by his will 
in writing, and if he makes no diſpoſition, to attend the inherit- 
ance; he by a nuncupative will gives the whole to A. and dies 
without an heir; the term ſhall attend the eſcheat. R. 1 Ver. 340. 
357- 

(But if any circumſtance prevent him from purchaſing the whole 
intereſt, the term ſhall be in groſs, unleſs there be an expreſs declara- 
tion that it ſhall attend the inheritance. Vide 1 Brown, 69.) | 

if lands be of the nature of gaveltind, the term ſhall be diſtri- 
buted for the benefit of each heir. 1 Ver. 357. 

If a term aſſigned to two ſons on the purchaſe of the father, was 


2 mortgage, and one ſon dies, the ſurvivor ſhall not have the benefit, 
upon payment of the money due upon the mortgage. R. 1 Ch. R. 


119. | | 
If a term be aſſigned in truſt to attend the inheritance, it ſhall 
not be made uſe of to defeat a tenant by the curteſy. R. 2 Ver. 
324. | \ + | 
if there be a term to attend the inheritance, a deviſe of the in- 
| 3B4 1 bhbleritance 
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heritance defective for want of three witneſſes, does not 

term. R. Eg. R. 170. ; | Hg 
_ FA term attendant on the inheritance-is part of it, and cannot be 
diſannexed by the court, nor paſs by a will which would not paſs the 
inheritance. Villers v. Villers, M. 1740, 2 Athyns, 91.) 


(A4 W 23.) To preſerve contingent uſes.) Truſtees to preſerve con- 
tingent uſes, where the eſtate was mortgaged and ſubject to a judg- 
ment, and afterwards ſettled upon marriage to the uſe of the mort. 
gagor for life, and afterwards to his wife for life, then to truſtees 
and to the firſt and other ſons in tail, ſhall be decreed to join with 
the mortgagor in a ſale, where the wife aſſents and no ſon is born 
and the mortgage cannot be otherwiſe paid. R. 2 Yer. 303. : 
So, if a term be veſted in A. to the uſe of his (the teltator's) will, 
and a deviſe is to B. in tail, remainder to A. in fee, and B. ſuffers 
2 recovery and grants to C.; it ſhall be decreed that A. ſhall aſſign 
the term for the benefit of C. R. 2 Med. g. 
But a truſtee to preſerve contingent uſes ſhall not be decreed to 
join in a ſale for payment of debts, tho” there has been no iſſue for 
twelve years, nor any probability of iſſue afterwards. Dub. 1 Ver. 
181, - | £5 l | 
[If A. deviſes his lands after the death of his wife, and a term of 
1000. years, to his ſon B. for 99 years, without waſte; remainder 
to truſtees in fee, to preſerve contingent remainders, remainder to 
Firſt and other ſons of B., remainder to his ſecond ſon C. for 99 
years, remainder to truſtees to preſerve, &c. remainder to the firlt 
and other ſons, remainder to his own younger ſons, in like manner, 
remainder to his daughters, remainder to his heirs, and A. dies, and 
B. dies without iſſue, and C. marries, and has a ſon who is of age, 
and they two become -indebted by bond, and make alignments of 
the ſettled eſtate in truſt ſor credityrs, and agree to ſuffer recovery : 
to make this proviſion for creditors effectual, the court will not de- 
eree to truſtees to join in the recovery; tho' had they done it volun- 
tarily, it might poſlibly not have been a breach of truſt. Wedbaye 
v. Hoſkins, H. 1743, 3 Atkyns, 22.] | 
[Equity will not direct a truſtee to preſerve contingent remainders, 
to join with tenant in tai!, to make a tenant to the precipe, in order 
to ſell the eſtate to prejudice the remainder-man, tho' if he hav? 
Joined, the court will not puniſh him as for a breach of truſt. Ambler, 
774. 1 Brown, 534.) i 

So, a breach of truſt ſhall never be decreed; as, if a marnage 
ſettlement be to A. for life, and afterwards to the wife for a jointure, 
then to truſtees to preſerve contingent uſes, then to the firſt and 
other ſons, &c. the truſtees ſhall not be decreed to join in a ſale, 
tho' the portion was not paid, and tho? it be for payment of debts. 
R. 2 Ca. Ch. 144. : | 

So, if a father be circumvented to do an act, by which the con. 

tingent eſtates are deſtroyed, the perſon defeated ſhall be relieved in 
equity. 1 Per. 444. 447. | = | 
So, if truſtees to preſerve contingent remainders join in 2 feoff- 
ment, or releaſe to the tenant for life, whereby the remainders ate 


merged ; it will be a breach of their truſt, and the feoffment bal bs 
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to the former uſes; and then the truſtees-ſhall purchaſe another 


eſtate to the ſame uſes, where the feotfee is a purchaſer for a valu- 


able conſideration, without notice. R. 2 P. W. 612. 


(Eſtate in truſtees ſufficient to ſupport a contingent remainder, 
tho! the prior eſtate for life fails. 2 Yeſ. jun. 234.] | 


(4 W 24.) To raiſe portions.) If a term be in truſt to raiſe por- 
tions for children, and be afterwards merged by the deſcent of the 
:nheritance, equity will revive the term for the benefit of the chil- 
dren. 2 Ver. 91. 208. Vide ante, (3 Z 4.) | 

[Equitable doctrine in regard to merges. Lord Compton v. Oxen- 
den, 2 Veſ. jun. 204-] 5 . | 

So, if A. creates a term for portions for his daughters, and after- 
wards limits the eſtate to his own right heirs, and dies having onl 
one daughter his heir ; the term ſhall not be merged in equity, unl 


it be for the benefit of the heir. 2 Per. 352. 


But where, by articles upon marriage, 1200/. was agreed to be 
veſted in land to be ſettled upon the huſband for life, to his wife for 
life, to the firſt and other ſons in tail, then for a term to truſtees for 
portions for the daughters, and afterwards to the right heirs of the 
huſband, who dies before the ſettlement made, having only a daugh- 
ter; the land ſhall be decreed to the daughter and her heirs, ſubject 
to the jointure, without the term for portions, which was of no uſe 
to the daughter and heir. 2 Ver. 351. 


(4 W 25:) Breach of Truſt ; how puniſhed. 


TA court of equity can lay hold of every breach of truſt, whether 
the perſon guilty is in a private or a public capacity. Charitable Cor- 


hap poration v. Sutton, E. 1742, 2 Atkyns, 400. 


Truſtees to preſerve contingent remainders may be guilty of breach 
of truſt, and are puniſhable for it. Garth v. Cotton, H. 1753, 3 At- 
kyns, 751. 7. 1750, 1 Je. 5 24. 546. | 7 85 

[A breach of truſt is conſidered as a ſimple contract debt, and falls 
on truſtee's perſonal eſtate only. Vernon v. Vawdry, H. 1740, 2 At- 


nt, 119. 1 Term Rep. 42.] | 


A. and B. truſtees under a deed, and neither to anſwer for the 
other; A. receives money, and by writing under hand and ſeal ac- 


knowledges it, and that B. received no part, he never puts it out, 


and dies. This writing is a ſpecialty, good againſt the executor, but 
not againſt the heir; but the cefuy que truſt, in caſe of deficiency, ſhall 
ſtand in the place of the perſonal eſtate. Gifford v. Manley, T. 
9 C. 2. C. 7. T. 109.] 

If a man acts contrary to his truſt, he ſhall be decreed to make 
ſatisfaCtion ; as, if there are articles between 4. and B. to make a 
jointure on the wife of A., and by importunity B. releaſes his cove- 
nant, and delivers up the articles to A. ; he ſhall make a recompence 


tothe wife and the children of the marriage, for his breach of truſt. 


Semb. Ca. Ch. 12 4. 


If a truſtee in a recognizance releaſes the recognizance, he ſhall 


pay the principal and intereſt, if it does not exceed the penalty. R. 
1 Ver. 242. © 


. If a judgment be to 4. for the ſecurity of articles for making a 
jounture, and 4. by corruption acknowledges ſatisfaction, whereby 
8 the 


the jointure is defeated ; A. ſhall make good to the wife all her da. 
mage. = SFr. Jp ; 
Yet if A. had a colour to do it, and did not act by e i 
ſhall only pay coſts. 2 Ver. 619. CENT II 
So, if a truſtee ſells the land, and after a fine and nonclaim for 
five years, repurchaſes it for a valuable conſideration, equity will 
== the land to the ceffuy-que truſt. 1 Ver. 60, 61. 84. 145. 2 Ca 
126. 113 5 
So, if a truſtee ſeils to 4. who has notice of the truſt, who levies 
a fine, and five years paſs ; the cefluy que truft ſhall not be barred: 
for A. having notice ſhall be a truſtee for him, Eg. Abr. 256. 
1 Per. 149. | 1 | ; 
TA truſtee who conceals the breach of truſt of his co-truſtee ſhall 
be equally liable with him for the money to the ceſluy que truf. 
1 Brown, 68.] | | | | 
Uf truſtees to preſerve contingent remainders for children unborn, 
join to defeat them, (tho' under pretence of railing money to pay 
teſtator's debts, and tho' the child, who would have been tenant in 
tail, is afterwards made tenant for life,) it is a breach of truſt re- 
lievable in equity: if there is a purchaſer without notice for a va- 
luable conſideration, the truſtees ſhall anſwer it; if not, the eſtates 


NS = a a. A 


ſhall be reconveyed to the former uſes. Manſel v. Manſel, T. 6 G. 2. 8 
C. T. T. 252. 85 j 
[If truſtees are appointed to receive rents, and apply them for the 44 
maintenance of A. and B. till 25, and to raiſe 5000 J. for A.'s portion, a 
and for other purpoſes, and then the eſtate is deviſed to B., and the 2 
truſtees let B. into poſſeſſion before 25, they thall be anſwerable for t 
what is received by B. Okeden v. Oleden, M. 1738, 1 Athyns, | 
550. ] | 8 36 | 00 
[If after marriage a huſband conveys his wife's ſortune to a C 


truſtee for her ſeparate uſe, and the truſtee is guilty of a breach of 


truſt, (by delivering up the fortune to the huſband,) the court will ce 
decree him to make ſatisfaction to the cefluy que truft. Smith v. French, a 
H. 1741, 2 Athyns, 243.) 75 | R 
[But if it appears that the wife had joined earneſtly in the requeſt 

to the truſtee, (her mother,) promiſed to releaſe, lived with, and was he 
maintained by her till the huſband's death, and for years aſter, till. 

her ſecond marriage, offered to releaſe while ſole, and that on the & 
treaty for the ſecond marriage neither ſhe nor her huſband mentioned de 
it, the court will not decree ſatisfaction. id.] 1 


[Truſtee miſtaking his power, ſold ſtock without authority ; de- 
creed to replace it immediately ; if at a leſs price, to inveſt the ſur- 
plus in the ſame ſtock to the ſame uſes. Earl Paulet v. Herbert, 

1 Veſ. jun. 297. 2 | | the 

Truſtees, who joined with remainder-man in ejecting cgſuy que truf 
for life, obliged to make good ſubſequent accidental deficiencies 
the rent: inquiry directed as to the interference of remainder-man. ( 


Kaye v. Povel, 1 Vef. jun. 408.) | Es 4 

Settlement upon marriage of ſtock, the property of the wife, in 4 

truſt from time to time to receive the dividends, and pay them into * 

the hands of the wife for her ſole and ſeparate uſe, her _ - 2 1 
or hi | 


a diſcharge; after her deceaſe, if the huſband ſhould ſurvive, 


for life ; and after the deceaſe of the ſurvivor, to transfer the principal 


among 
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the children according to her appointment by will; in default 
thereof, equally 3 if no children, according to her appointment by 
will. The tru ces, with the privity of the wife, ſold. the ſtock, and 
paid the money to the huſband, taking his bond of indemnity: he 
lied inſolvent: upon the bill of the widow and children, the fund 
having been replaced by the truſtees, was transferred to the Accountant 
General upon the truſts of the ſettlement; the truſtees decreed: to 
pay the dividends to the widow from the death of the huſband, with 
colts. Whiftler v. Newman, 4 Veſ. Jun. 129.] . 
[Truſtee ordered to pay coſts on miſconduct. Dawſon v. Parrot, 
3 Ero. C. C. 236.) . 40 


(4 W 26.) Y the breach be purged as to a flranger.) So, tho? the 
breach of truſt was purged, he who was guilty of the breach ſhall 
not take advantage of it; as, if A. ſells for a valuable conſideration, 
in breach of his truſt, and the purchaſer levies a fine, and five years 
paſs without claim, and afterwards A. purchaſes the ſame land, he 
ſhall not avoid the truſt by the fine and non-claim. R. 2 Ca. Ch. 126. 


Eg. Abr. 256. | 


(4 W 27.) Tho' the truſt ate lies out of the juriſdiction of the court. ] 
So, a breach of truſt ſhall be remedied, tho' the land be out of the 
juriſdiction of the court; as, if the land lies in Ireland, but the truſ- 


tee lives within the juriſdiction of the court, Chancery will proceed 


againſt his perſon, tho' it does not touch the profits of the land. 
2 Ca. Ch. 189. 1 Ver. 76. 135. K. 1 Ver. 405. 119. Vide Furiſdice 
ton, ante (3 X). a } | 5 

If one joint-tenant of land in Treland, takes the whole profits, and 
2 into England, he ſhall account for the profits here. R. 2 Ca. 

214. : 5 Ty 

So, if an agreement be that portions ſhall be paid, and that a re- 
ceirer in the e of Man ſhall pay them out of the rents there; tho” 
a decree does not bind lands there, yet it ſhall be againſt the perſon. 
R. Ca. Ch. 221. | | | 

if a matter ariſes within a county palatine, and the perſon lives 
here, Chancery will compel him to do what he ought. 

So, if a mortgage be of the iſland of Sarke, or land in Ferſey, 
Guernſey, &c. Chancery will compel the mortgagor, being here, to re- 
deem or be forecloſed. R. 1 Sal. 404. 2 Fer. 494. | 

So, if a man obtains a ſettlement of land in Ireland by practice. 
R. upon Plea, 1 Ver. 76. 239. 405 419. | 

(If truſtee purchaſes land in Ireland with truſt-money, the court 
cannot charge it therewith z- but if the ſpecialty creditors exhauſt 
the perſonal, the ſimple contract creditors ſhall ſtand in their place. 
Cox v. Bateman, T. 1750, 2 Vef. 19.] = 


| (4 W 28.) Particeps criminis. ho ſhall be.] So, every one who 


i particeps criminis ſhall be affected by the breach of a truſt. 


18 it a _ purchaſe with notice of the truſt. Vide ante, (2 C 2. 
—4 C I,—4 


2 he pays a valuable conſideration. 1 Ver 60. 149. Eg. Abr. 


3. 
2 | 
Tho” 


- 
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Tho' after the purchaſe he levies a ſine, and fiye I 
being a truſtee, the fine is fraudulent, 1 Ver. 149. Years paſs; for | 
Tho? the truſt be for creditors, who ſhould claim within a | 
and after the year an aſſignment is made to B. who does not wx] 
| = the debts were not paid; for he had notice of the truſt, 1 Vr. 
If A. by fraud obtains adminiſtration to B., and ſells the ſtock of 

B. to D. who knows of the fraud; D. ſhall be decreed to refund 
R. Ch. R. 298. 430. K . 
So, if a truſtee ſells to A. not having notice of the truſt, who 
levies a fine, and five years pafs, and then conveys to the unte ; 
the truſtee ſhall take upon the prior truſt, notwithſtanding the * 
Eg. Abr. 256. a a 
So, if a man encourages a purchaſer, where he himſelf has 3 
title; as, if the heir at law encourages A. to purchaſe an annyi 
| of his younger brother under the will of his father, when the eſtate 
| was intailed upon the heir, by a ſettlement prior to the will, R. 
that he ſhall be decreed to coufirm the purchaſe. 1 Ver. 136. Zz. 
Ca. 96. a 
If copyhold or other land belong to a younger ſon, and the elder 
brother ſells it, of whom the younger brother knowing of ſuch ſale, 
accepts an annuity of equal annual value, and ſuffers the purchaſer 
| to enjoy during his brother's life, but afterwards ſeeks to avoid the 
| purchaſe; he ſhall be obliged to confirm it. 1 Ver. 325. 
If A. takes a mortgage from B., but beforehand inquires of C. 
whether he had any money due to him from B. and he denies that 
he had; tho' he had a prior mortgage, 4. ſhall be preferred to C. 
R. 2 Ver. 554. 
| If A. upon the marriage of her ſon agrees to releaſe her dower, 
ſhe ſhall be decreed to do it, tho” it was upon a falſe ſuggeſtion, R. 
SE THY | 

If A. having a term be a witneſs to a ſettlement made by her ſon 
on his marriage, whereby that term is ſettled, ſhe ſhall be decreed to 
make good the ſettlement. N. 2 er. 150. | 

So, if a prior mortgagee be a witneſs to a ſecond mortgage, and 
does not diſcover his mortgage, he ſhall be poſtponed. 2 Per. 151. 
£q. Ca. 38. 

If A. having a deed by which an eſtate is intailed on him after 
the death of B. be privy to the marriage of B. and ingroſſes articles, 
whereby that eltate is to be ſettled on the wife for a jointure; he 
ſhall never defeat the jointure by ſuch intail. R. 2 Ver. 239. 

If A. has a ſtatute for 1200 J. of B. and afterwards is counſel for 

C. who lends B. 200 J. upon mortgage; the eſtate in mortgage ſhall 
not be charged with the Goa at the ſuit of A. till C. is ſatisfied the 
whole due upon his mortgage. R. 2 Ver. 370. 

So, if A. having notice of his own title, after the death of his 
mother, encourages the making of a ſettlement of the ſame land 
upon the marriage of B. his filter. R. Eg. Ca. 37. 

Or, if A. has knowledge of the ſettlement, tho? he does not en- 
courage it, and tho? B. afterwards ſells without his privity. Eg. (o. 
37. Dub. Eq. Ca. 96, | 

Tho' A, be an infant or feme- covert. Eg. Ca. 37. 35 
þ 
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wy So, if 2 purchaſer or mortgagee hearing of a prior ſettlement 


in truſt, obtains an aſſignment from the truſtee ; it ſhall be ſubject 
to the | truſt, tho it was intended to ſupport his purchaſe or mort- 
gage; for it was 4 breach of truſt; he having notice of the truſt. R. 
NA. 2d et v5 ) 

1 a r A. upon ſimony, but afterwards waives 
him, and preſents B., who hearing that the king intended to make a 

ſentation, afterwards reſigns and takes a new preſentation from 
the mortgagor and alſo from the mortgagee ; the preſentation by the 
mortgagee ſhall not be made uſe of by B. to defend him againſt the 
preſentation by the king. R. 2 Ver. 549, 550. . 
{If a truſtee errs, or is guilty of a breach of truſt, yet if he goes 
out of it with the approbation of the cefuy que truſt, it muſt firſt be 
made good out of the perſon's eſtate ſo conſenting. Trafford v. Boehm, 
H. 1746, 3 Atkyns,. 440.) . | 

If a committee-man of a public company is guilty of groſs non- 
attendance, and leaves the management entirely to others, he may be 
guilty of the breach of truſt committed by them; and this tho” he 
had no benefit from the truſt. Charitable Corperation v. Sutton, T. 
1742, 2 Atkyns, 400.] | 
lt there is a ſupine negligence in all, by which a groſs complicated 
lols happens, they are guilty. Bid.) ; 


(A W 29.) Who not.] But if a man has a legal eſtate, or intereſt 
in land ſubject to a truſt, a purchaſer bong ide ſhall not be affected 
by the truſt; as, if the deviſee of a term, ſubject to debts and le- 
gacies, enters by the aſſent of the executor, and ſells to A. bord jide, 


A. ſhall not be prejudiced. Ca. Ch. 257. 


So, if a man joins for conformity, he ſhall not be charged thereby 
for the breach of a truſt ; as, if two truſtees join in a receipt for 
money, where one only receives it, he only ſhall be charged. 1 Sal. 
318. Worth! | | | | 

80, if two executors give a diſcharge for money, and one only re- 
ceives it, he alone ſhall be charged, as to legacies. Bid. 

— both ſhall be charged to creditors. X. 1 Sal. 318. Semb. 
ridg. 38. iſ. * | 

So, if one truſtee only acts in the truſt, the other ſhall not be 


charged. R. Bridg. 37, 8. . 


So, if two trultces join in a ſale and in a receipt for the money, 
and one of them receives part, and the other the other part, and be- 
comes infolvent, his companion ſhall be charged only for ſo much 
a5 he received; R. 2 Ver. 504. 515. | 
80, if a mortgagor pretends that he was in treaty for a leaſe, which 
would be an. improvement to the eſtate, and deſires the mortg 
will permit a fight of the original grant to ſatisfy the intended leffee 
that he had a power to make ſuch leaſe, and the mortgagor, having 
obtained ſuch original grant, makes a mortgage to another perſon ; 
the firſt mortgagee, not privy to his deſign, ſhall not be prejudiced 
thereby, R. 2 Ver. 126. | | 

S0, if there be tenant for life, remainder to truſtees in fee, upon 


uult for the firſt and other ſons of the tenant for life, in tail, Qc. it 


the tenant for life, the truſtees, and the iſſue in tail join in a feofſ: 
| | 5 ment 
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ment and fine, it is not a breach of truſt in the truſtees 
are only entruſted for the iſſue in tail. R. 2 Per. 754. = they 
But if two executors account for a perſonal eſtate, in which ther 
is 200/. Eaſl. India ſtock, which they afterwards ſell, and one rece;y 
100 /. and becomes inſolvent, the other ſhall be charged for the 
whole; for there was no neceſſity for his joining. R. Ver. 504. 
$15- 370. | | 
So, if two truſtees join in a ſale and receipt for the money, both 
mall be charged, where it does not appear how much each received 
2 Ver. 516. | | Yo 
[A truſtee joining in a receipt, and in reconveyance of a mort. 
gaged eſtate, tho' he does not receive the money, is liable; and the 
receipt deing ta evidence, no inquiry can be directed as to the fad. 
Scurfield v. Howes, 3 Bro. C. C. go.] v Vit: 
[Bank-ſtock ſpecifically bequeathed to 4. in truſt to pay a bond 
debt to himſelf, and as to the reſt for B. for life, remainder over; B. 
being executor, as well as truſtee, transferred to perſons not entitled 
under the will; the bank held not to be chargeable. . Hartga v. The 
Bank of England, 3 Veſ. jun. 55.) ? 


(4 W 30.) What ſhall be a breach of truſt. If the truſlee maler a 
private advantage to himſelf.) So, a truſtee ſhall not take advantage 
by the management of the truſt; and therefore, if a truſtee com- 
pounds a debt, or a mortgage, at an under-value, it ſhall not be ſor 
his own benefit, but for the advantage of the truſt eſtate. 1 Sal. 155. 

[So, if a truſtee for the ſale of eſtates for the payment of debts 
purchaſe them himſelf, by taking undue advantage of the confidence 
repoſed in him by the vendor, and previouſly to the purchaſe (ell 
them at an highly advanced price, he ſhall be a truſtee for the ori- 
ginal vendor as to the ſums produced by the ſecond ſale. 2 Brown, 
400.1 . 

[So, if a truſtee of a will which directed money to be lent at the 
beft intereſt, by conſent of his co- truſtee, keep it at 4 per cent., he 
ſhall be decreed to pay 5 per cent. Id. 430.) 

[A truſtee ſhall not purchaſe lands deviſed to him for payment of 
debts ; and tho? it is at a public ſale, and in another perſon's name, it 
| ſhall not be good. Whelpdale v. Cook/on, P. 1147, 1 J. 9.) 

[If a 2 lends the money of an infant, without the approba- 
tion of Chancery, upon an improper ſecurity, he ſhall anſwer to the 
infant for the money if it be loſt ; as, if he lends it on the ſingle 
bond of B., who fails, tho' then of good credit. R. Eg. R. 10, 
Vide infra, (4 W 31.) | 

[If a truſtee transfers ſtock, it is a breach of truſt 3 and cin gue 
truſt may have the ſtock, or the money it ſold for. Harriſon v. Har- 
riſon, H. 1740, 2 Atkyns, 121. Vide 2 Brown, 657-] | 

[Where ſtock in truſt for A. for life, with a power in truſtees to 
ſell out, and remainder over, is ſold out juſt before a dividend, to 
which 4. would be entitled, he ſhall have no allowance in the price, 
for the dividend which would have become due, if the ſtocks had 
not been ſold. 2 Brown, 653. | | 

[If money is ſettled to be laid out in government funds, or other 
good ſecurities, and it is laid out in the flock of a trading —_— 
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{as gouth-Sea or bank, ) it is a breach of truſt ; it ſhould be in annui- 


ties. Trafford v. Boehm, H. 1746, 3 Atkyns, 440.] i 5801 
So, if he purchaſes land with the money of the infant, without 


the allowance of the court; if it be diſallowed by the infant at his 


full age. Eg. R. 10. N N 
But this ſhall be a breach of truſt, or not, at the diſeretion of the 


court; for every thing which the court can allow a truſtee to do, it 
may allow when done; and therefore the purchaſe of a copyhold 


contiguous, at the requeſt of the next of kin, was allowed, tho? diſap- 


proyed by the huſband of the infant. Eg. R. 10. 


[Truſtees for ſupporting contingent remainders are guilty of breach 


of truſt in joining to deſtroy them, whether the ſettlement be volun- 


tary, for valuable conſideration, or by will; and tho' equity will, in 


ſome caſes, compel truſtees to join in ſuch conveyance as will deſtroy 
contingent remainders, yet it 1s then to anſwer the uſes originally in- 


tended by the ſettlement, but never to overturn all the uſes of a ſet- 


tlement. Symance v. Tattam, T. 1737, 1 Atkyns, 613.] | 

[Committee- men, tho' not privy to an original deſign, yet may be 
guilty by conniving, and not uſing the proper power veſted in them 
to prevent the ill conſequences of a confederacy. Charitable Corpora- 
tion v. Sutton, T. 1742, 2 Atkyns, 400-] | 3 

[Truſtee having engaged truſt property in an adventure, cannot ſell 
either to himſelf or to another. 1 Yef. jun. 42. | 

[In caſe of two eſtates, one in truſt, and the other belonging to the 
truſtee, the court will not permit him to act for his own or infant's 
benefit as he pleaſes. Bid. .43.] ] 

[There is no general rule that a truſtee to ſell ſhall not be himſelf 
the purchaſer; but he ſhall not thereby gain profit to himſelf.) | 

[One of ſeveral truſtees to ſell having purchaſed, and afterwards 
ſold at a profit, was therefore decreed to account for that profit with 
colts. Whichcote v. Lawrence, 3 Veſ. jun. 740.] | 

[Truſtee for the purchaſe of land died without perſonal aſſets ; but 
having purchaſed land; the eſtates purchaſed were held not liable to 


the truſt, there being no ground to preſume that they were purchaſed 


in execution of the truſt, Perry v. Philips, 4 Ve. jun. 108.] 


[One truſtee ſyffering the other to have truſt money on a note of 


hand, held liable. Keble v. Thompſon, 3 Bro. C. C. 112. 
Vide ante, (4 W 28.) | 


(4 W 31.) What Pall not be a breach of truſt.) But, if A. leaſes 


lands for 1000 years to B. and others, upon truſt to be ſold for pay- 


ment of debts in a ſchedule annexed ; it will not be a breach of 
truſt, if the truſtees afterwards take an eſtate of inheritance from A. 
whereby the term is merged, upon truſt to pay thoſe and alſo other 
debts. R. Ch. R. 4 | 


If the truſtee of a term for 99 years for payment of debts and le- 


 gacies, agrees for an under: leaſe, and then the debts and legacies are 


ſatisſied by ſale of timber ; the leaſe ſhall be decreed, tho' he in re- 
verſion diſſents. 2 Ver. 647% . | 
(If a truſtee pay money to a banker who is in credit at the time, but 
afterwards fails, the truſtee is not anſwerable. Ambler, 219. 
[So, if a ſteward, employed in the receipt of rents, take bills in the 
country from perſons of credit at the time, in order to remit the 
ES a money 


* — 
err wo — „ — — 4 
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money to London, and the bills are proteſted, and the | 
. Reward is not anſwerable. So 5 — lofty th 
uf there is a mere falling of Rock, without fault of a truſtee he 
ſhall not be liable to make good the deficiency, tho' he has paid "Or 
reſt for the whole ſum after the fall of the ſtock, amounting to m—_ 
than the dividends, but not fo much as the common intereſt. Jocl- 
fon v« Fackſon, P. 1737, 1 Atkyns, 513. | 
[Fho' there are no negative words in the deed, yet the court will 


* not make a truſtee liable for more than' he has received, Leigh v. 


Barry, M. 1747, 3 Athyns, 883. 8 


* 


[Or, if ſeveral truſtees (not executors) join in a receipt; he only who 


received ſhall be liable. Bid. Ambler, 219.] 


[But if truſtees bind themſelves to be liable for the acts of each 
other, the court will not relieye. Bid. 
Vide ante, (4 W 29.) 


x 


(4 W 32.) If the truſtee aft with the privity of the ceſtuy que 


truft.] So, it ſhall not be a breach of truſt if the truſtee compounds 


a debt with the aſſent of the cgſfuy que truſt. R. Ch. R. 58. 

Nor, if he applies the truſt property to what turns out a loſing 
adventure, if without fraud or negligence. 1 Veſ. jun. 41.] 

LNor, for having engaged infant's name in an adventure, if, afraid 
of the conſequences, he does not engage th property. Bid. 42. 
Morton Eden Caſe in Dom. Proc. contr. | | 


0 X) Waſte. 


N 1 a perſon threatens or inſiſts on his right to commit waſte, as to 
open mines reſerv d, a bill may be brought to reſtrain him, tho 
no waſte actually committed. Gibſan v. Smith, P. 1741, 2 Ahn, 
182.) f | | 
Il tenant for life inſiſts on a right to commit waſte, the rever- 
ſioner may have an injunction. Vid.) A. 
junction to ſtay the waſte. Vide ante, (D 11.) : 
So, if tenant for life, without impeachment of waſte, commits 
voluntary waſte, an injunction ſhall be granted to ſtay ſuch voluntary 
waſte. 2 Ver. 738. ; | . 
[The court will not entertain a bill for an account, and ſatisfaclion 
for waſte, (in cutting timber,) brought after determination of the te- 
nant's eſtate by aſſignment, unleſs an injunction is prayed for. Jeſus 
College v. Bloome, M. 1745, 3 Athyns, 262.]J 
[Deviſe to A. for life, with full liberty to cut timber and un- 
derwovd for repairs, or for her own uſe, in fuel, or otherwiſe, but 
not to ſell ;” remainder to B. for life, remainder to his children in 
tail. A. had a right to cut and ſell the underwood ; for words of re- 
ſtraint, unleſs there be a proviſion for the conſequence of violation, 


operate as a mere recommendation. Semb, Pigot v. Bullock, 1 Ve 


un. 479. 3 Bro. C. C. 0. | : 
4 [Bur B. clearly had . 7 the underwood till he came _=— 
poſſeſſion of the eſtate, and therefore not entitled to an accoun: 
what. A. cut, whether wrongfully or not. Did. 1 
TCrenant for life, with liberty to cut timber ar /eafonable timer, 15 8 
14 


Upon an affidavit of waſte committed, Chancery will grant an in- 
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to cut trees planted for ornament or ſhelter to the manſion houſe, or - 

ſaplin trees not fit to be cut, or felled for timber. Chamberlayne v. 

Drummer, 3 Bro. C. C. 549.) x 

[Ifa power be given by will to tenant for life, to cut trees as four 

truſtees ſhall allow and direct; on the death of all the truſtees, the 
ver remains; but the court will preſerve the check, and refer it to 

a maſter to ſee what trees are proper to be cut. Ambler, 508.) 

And after a ſettlement upon his fon in marriage, if he commits vo- 
Juntary waſte and deſtruCtion, to the prejudice of his ſon in remain- 
der, he ſhall make reparation or recompence for the waſte committed. 
R. 2 Per. 738. | % ; 

If A., tenant for 99 years, if he ſo long live, without waſte, ex- 
cept voluntary; remainder to truſtees to preſerve, Wc. remainder to 
frſt and other ſons; remainder to B. in fee; agrees, before a ſon 
born, with B., to whom he is indebted on mortgage, to cut down 
timber, B. not to take advantage of the waſte, and the money to be 
divided, which is done; and then A. has a ſon, who attains 21, and 
ſuffers recovery to himſelf and his heirs; the executors of B, ad- 
mitting aſſets ſhall refund, with intereſt at 4 per cent. from filing the 
bill. Garth v. Cotton, H. 1753, 3 Atkyns, 751. 1 Veſ. 5 24. 546.) 

[Truſtees to preſerve contingent remainders may have an injunc- 
tion to ſtay waſte before the contingent remainder-man is in eſe; and 
if waſte is committed afterwards, the offenders ſhall pay the value, 
which ſhall be laid up for the contingent uſes. 416id.] 
hut if an eſtate be deviſed to A. for life, and afterward to B. in 
fee, if he pays certain legacies within ſuch a time, and if he does not 
pay them to C., he paying thoſe legacies z equity will allow B. to cut 
down timber growing upon the land, for payment of the lega- 
cies, without the aſſent of A. or C., paying for the damage to A., if 
any is done. R. 2 Ver. 152. | | | 

[Tenant for life, without waſte, may cut trees (even not full grown) 
by bor = the prejudice of remainder- man. Aſton v. Afton, T. 1749, 
1 Ve. 264. | | | 

(But if a man by will make his wife tenant for life, and by codicil 
give her permiſſion to cut down timber during widowhood, at ſcaſon- 
able times; ſhe ſhall be reſtrained from cutting ornamental or imma- 
ture timber. 1 Brown, 166.] L | 

(But if a term is created to reimburſe tenant for life, without waſte, 
the expences of ſupporting the eſtate, and he cuts all the timber, he 
ſhall not be allowed any thing under the term for buying timber for 
1410 without reimburſing the eſtate for timber unreaſonably cut. 

id, 

So, if a term be aſſigned in truſt for A. for life, and afterwards 


for B. for life, without impeachment of waſte ; equity will allow B. 


to cut down timber for his maintenance in the lifetime of 4. R. 
2er. 218. : 
Ye the leſſee of a tenant for life has committed a waſte /par/m, but 
$alſo improved the land, he ſhall be aided on payment for the waſte, 
and acceptance of a leaſe with an increaſe of rent. 2. 2 Ver. 263. 
| (Tenant for life, tho? without impeachment of waſte, is obliged to 
* tenants' houſes in repair, unleſs the charge is exceſſive ; and 
5 Pi _ them to run to ruin. Pateriche v. Powlet, T. 1742, 
yn, J 3 | : 
Vor. II, N 30 | | [lt 
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a f ſon brings bill againſt his father, tenant for life, wi t 


for waſte in taking up a floor he had laid down, tranſplanting youn 
oaks he had planted, turning arable to paſture, and vice verſa, ” — 
injunction is applied for, the bill will be diſmiſſed. Pier v. Piers 
7 1750, 1 Pe. 521.) | | | ) 

[If guardian converts infant's ancient paſture into arable, it is 


gta. ſte, tho he alleges it was on account of the diſtemper among cat. 


tle. Clarke v. Thorpe, H. 1750, 2 Veh. 232.J 
CHAPPERL. 
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